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Before  Mr.  JusHce  Straight  and  Mr,  JuiHee  Makmood. 

BAHIM  BAKflSH  (DsFBin)ANT)  v.  MUHAMMAD  HASAN  (PLAnmpp).* 

Mmhammadan  Law^Gift — E^ba-hil-iwat — Q\ft  made  in  coneideraUon  of  eervieee 
rendered — Donor  not  in  potseetion — Posseseion  not  delivered  to  donee — €Hft 
invalid. 

The  fundamental  conception  of  Mha-hil-iwax,  or  a  gift  for  an  exchange,  as  under* 
stood  in  the  Mnhammadan  Law,  it  that  it  is  a  trans  action  made  up  of  two  separate 
acts  of  donation,  i.e,,  of  mutual  or  reciprocal  gifts  of  specific  property  between  two 
persons,  each  of  whom  is  alternately  donor  and  donee.  It  does  not  mclude  the  case  of 
a  gift  in  consideration  only  of  natural  love  and  affection  or  of  services  or  favours 
rendered.  Nor  does  such  agift  fall  under  the  category  of  hiba-hU-iwaz  to  its  improper 
sense  of  sale ;  but  it  is  an  ordinary  gift  subject  to  all  the  conditions  as  to  validity 
which  the  Mnhammadan  Law  provides. 

A  gift  of  immoveable  property  not  at  any  time  in  the  possession  of  the  donor,  but 
in  that  of  a  trespasser,  and  consequently  never  delivered  by  the  donor  to  the  donee,  is 
void  under  the  Mnhammadan  Law.  Kasim  Hossein  v.  Sharif-un-nisea  (1),  8ahib-un 
nieea  Bibi  v.  Safisa  Sibt  (2),  and  ShMh  Ihhram  v.  Shaikh  Suleman{V),  distin- 
guished. Mohin-ud'din  v.  Mancherehah  (4),  Mullick  Ahdool  Onffoor  v«  Muleka  (5)y 
and  Shahazadee  Eazara  B^um  v.  Khaja  Eoetein  Ali  Khan  (6),  referred  to. 

The  footB  of  this  case  are  stated  in  the  judgment  of  the  Oourt. 
The  Hon.  T.  Conlan^  Lala  Latta  Praaadf  and  Maulvi  Mehc^ 
Hasan,  for  the  appellant. 

*  I^rst  Appeal  No.  151  of  1887,  from  a  decree  of  Maulvi  Shah  Ahmad-ullah 
Khan,  Subordinate  Judge  of  Gorakhpur,  dated  the  20th  June,  1887* 

(1)  I.  L.  B.,  5  All.,  286.  (4)  I.  L.  R.,  6  Bom.,  660. 

(2)  L  L.  R.,  9  All.  ,218.  (6)  I.  L.  R.,  10  Calc.  1112. 

(3)  I.  L.  R.,  9  Bom.,  146.         (6)  12  W.  R.,  498. 
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1888  Mr.  G.JE.  A.  BosSj  Mir  Zahur  ffusain,  and  Munshi  Madho 
Bahih    Prasad,  for  the  respondent. 

t;.  Mahmood,  J. — The  facts  of  this  oase  are  very  simple,  and  the 

MuHAM-  decision  of  the  appeal  rests  upon  the  principles  of  the  Muham* 
Hasan,    madan  Law  of  gift,  which  admittedly  governs  this  case.  The 
relative  position  of  the  persons  to  whom  reference  will  be  neces- 
sary is  indicated  by  the  following  table : — 

Saltan 


Naran  Bahmu 

Fatel  Ali                                                       Nabi  Bakhsh 
 I 

Sakina  Sbakarallah 
{wife)  (ton) 

It  is  admitted  that  the  property  to  which  this  suit  relates  was 
originally  owned  by  Nabi  Bakhsh,  who  died  in  the  year  1876, 
leaving  a  widow,  Musammat  Sakina«  and  a  son,  Shakurullah,  as 
his  heirs  under  the  Muhammadan  Law. 

Shakurullah  died  on  the  l£th  July,  1881,  leaving  his  mother 
Musammat  Sakina  andFateh  Ali,  who  (as  the  pedigree  shows)  was 
his  father's  paternal  uncle's  son,  and  as  such  entitled  to  inherit  a 
share  in  the  estate  of  the  aforesaid  Shakurullah. 

It  appears  that  upon  the  death  of  Shakurullah,  his  mother  Mu- 
sammat Sakina,  having  a  right  of  inheritance  partly  by  inheritance 
from  her  husband  Nabi  Bakhsh,  and  partly  by  inheritance  from 
her  son  Shakurullah,  remained  in  possession  of  the  entire  property 
up  to  the  time  of  her  death,  which  occurred  on  the  25th  Maich 
1883. 

Subsequently,  that  this  on  the  4th  May,  1883,  the  aforesaid  Fateh 
Ali  (whose  name  appears  in  the  pedigree)  executed  a  deed  of  gift, 
whereby  he  purported  to  convey  all  such  rights  of  inheritance  as 
he  might  have  in  the  property  to  Muhammad  Hasan,  plaintiff* 
respondent. 

In  consequence  of  this  deed  of  gift  certain  quarrels  arose 
between  the  plaintiff  and  the  defendant  as  to  the  mutation  of  names 
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in  respect  of  the  zamindari  portion  of  the  property,  but  the  plain-  1889 
tifFs  claims  were  rejected  by  the  revenue  authoritiefl  on  the  22nd  si^^ 
November,  1883,  and  the  defendant  appears  to  have  maintained  Bakhsh 
his  possession  of  the  entire  property,  which,  as  before  said,  had  :Mjjhammas> 
come  into  the  possession  of  Musammat  Sakina,  widow  of  Nabi  Hasan. 
Bakhsh  and  mother  of  ShakuruUah.   Fateh  Ali  died  on  the  29th 
August,  1884. 

The  present  suit  was  institated  on  the  25th  September,  1886, 
by  Muhammad  Hasan,  plaintiff-respondent :  and  in  order  to  dear 
the  case  of  possible  confusion  it  is  necessary  to  state  that  the  suit 
rests  entirely  upon  the  deed  of  gift  of  the  4th  May,  1883^  and  that 
the  plaintiff  claims  the  property  as  the  share  which  the  donor 
Eateh  Ali  is  said  to  have  inherited  from  ShakuruUah  and  to  have 
gifted  to  the  plaintiff  under  that  deed ;  that  there  is  no  aUegation 
in  the  plaint  that  Fateh  Ali  ever  obtained  possession  of  the  share 
which  he  claimed  to  have  inherited  from  ShakuruUah ;  and  that 
therefore  the  plaintiff's  suit  wiU  f aU  if  the  gift  upon  which  he  reUes 
is  found  to  be  invaUd  under  the  Muhammadan  Law. 

The  grounds  of  appeal  and  the  arguments  which  have  been 
addressed  to  us  on  behalf  of  the  parties  raise  only  two  main  ques- 
tions for  determination  :— 

(1)  Whether  the  gift  of  the  4th  May,  1883,  was  a  hibchbiUiwaz^ 
or  a  gift  for  an  exchange  as  understood  in  the  Muhammadan  Law, 
rendering  deUvery  of  possession  of  the  gifted  property  unnecessary 
for  the  vaUdity  of  such  gift. 

(2)  If  not,  was  the  gift  of  the  4th  May,  1883,  vaUd  under  the 
Muhammadan  Law  in  view  of  the  circumstance  that  the  donor  Fateh 
Ali  was  never  in  possession  of  the  gifted  property  either  at  the 
time  of  the  gift  or  at  the  time  of  his  death,  and  that,  as  a  matter  of 
fact,  the  plaintiff,  donee,  never  obtained  possession  of  the  property 
which  he  claims  under  the  gift  P 

The  view  of  the  law  which  I  entertain  upon  these  two  questions 
renders  it  unnecessary  for  me  either  to  consider  the  question  as  to 
the  exact  extent  of  the  share  which  the  donor  Fateh  Ali  may  have 
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1888      inherited  from  Shakurullah,  or  to  dedde  the  qneetion  of  fact  raised 
-£^1^    in  the  seventh  ground  of  appeal  relating  to  the  house  in  Jafra  Bazar, 
Pakhbh    which  is  alleged  by  the  appellant  to  have  been  built  by  himself/ 
MimAMKiD  Nor  is  it  necessary  to  consider  the  question  raised  by  the  plea  that 
HASiN*    tjjQ  defendant-appellant  had  spent  a  large  sum  of  money  in  perform- 
ing the  several  ceremonies  of  Shakurullah,  and  that  such  money 
was  a  charge  upon  the  estate  which  the  plaintiff  was  bound  to  pay 
before  claiming  any  share  in  the  estate. 

In  dealing  with  this  case  I  shall  confine  myself  to  the  two 
points  above  mentioned,  because  according  to  my  opinion  the  deci- 
sion upon  those  points  will  be  fatal  to  the  plaintiff's  whole  suit. 

In  considering  the  first  of  those  points  it  is  necessary  to  exa- 
mine closely  the  terms  of  the  deed  of  gift,  dated  the  4th  May,  1883, 
executed  by  the  deceased  Fateh  Ali  in  favour  of  the  plaintiff-res- 
pondent Muhammad  Hasan.  That  deed,  after  making  certain 
recitals  as  to  the  manner  in  which  the  donor  felt  himself  entitled 
to  inherit  a  share  in  the  estate  of  Shakurullah,  goes  on  to  say  : — 

I,  the  executant,  have  now  become  old  and  weak  and  have 
no  issue.  Sheikh  Muhammad  Hasan,  a  near  relative  of  mine,  has 
all  along,  with  cordial  affection  and  love,  rendered  service  to  me, 
maintained  and  treated  me  with  kindness  and  indulgence,  and 
shown  all  sorts  of  favours  to  me.  Besides  the  above  the  executant 
cannot  attend  even  to  the  necessary  management  of  the  said  share. 

Therefore  for  this  reason,  as  also  in  consideration  of  the  natural 
love  and  affection  which  Muhanmiad  Hasan  bears,  as  well  as  for 
all  the  past  favours  and  indulgence  shown  by  him,  I,  the  executant' 
have,  with  my  free  will  and  consent,  and  in  sound  state  of  body 
and  mind,  without  coercion  or  restraint,  transferred  and  given 
away  to  Muhammad  Hasan  my  entire  share  in  the  estate  of  Mu- 
hammad Shakurullah  specified  below,  which  devolves  upon  me  as 
a  residuary  heir,  together  with  all  the  zamindari  rights  appertain- 
ing thereto.  For  my  heirs  have  now  no  connection  with  the  afore- 
said share.  Sheikh  Muhammad  Hasan  is  the  absolute  owner  of 
the  said  share  from  this  date,  and  he  is  authorized  to  get  his  name 
entered  in  the  revenue  department  on  the  strength  of  this  deed 
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and  take  posseBfiion  of  the  property  transferred.   He  should  spend  1888 
out  of  his  own  pocket  what  is  necessary  for  the  purpose  of  bringing  rIhim 
any  suit  in  connection  with  the  share.   I,  the  executant,  shall  not  B^jchsh 
be  liable  for  it,  nor  have  I  any  claim  in  respect  of  the  share  trans-  Muhammad 
ferred*   If  in  present  or  in  future  any  claim  in  respect  of  the  said  Hasan. 
share  be  made  under  the  Muhammadan  Law  or  otherwise  by  me 
or  my  heirs  contrary  to  this  deed  and  to  the  transfer  in  favour  of 
Sheikh  Muhammad  Hasan  aforesaid,  it  will  be  held  false  and 
unentertainable.   The  value  of  the  property  transferred  is  Rs. 
7,600.   These  few  words  have  therefor Aeen  written  by  way  of  a 
deed  of  transfer  that  they  may  be  of  use  in  time  of  need." 

In  interpreting  this  document,  the  lower  Court  has  held  that  it 
is  a  deed  of  gift  executed  in  exchange  of  services, "  and  that  the 
word  iwaz  (exchange)  includes  service,  and  a  gift  in  exchange  of 
services  cannot  be  revoked."  Upon  this  ground  the  Court  has  held 
that  Fateh  Ali,  not  being  in  possession  of  the  subject  of  gift, 
which  had  been  left  by  ShakuruUah,  could  not  deliver  the  pos- 
session thereof  to  the  plaintiff,"  but  that  this  circumstance  would 
not  render  the  gift  invalid. 

I  am  of  opinion  that  the  learned  Subordinate  Judge  has  taken 
an  erroneous  view  of  the  Muhammadan  Law  in  holding  that  the 
transaction  of  the  4th  May,  1883,  wasa  //iia-(i/-ttra2,  or  gift  for  an 
exchange.  The  real  nature  of  a  hiba-btl^waz  is  fully  described  in 
Chapter  VI  of  Book  VIII  on  Gift  in  Mr.  Baillie's  Digest  of 
Muhammadan  Law,  whicli  is  only  an  abbreviated  reproduction  of 
the  Fatwa  Alamgiri ;  but  I  need  only  refer  to  such  passages  as 
have  an  immediate  bearing  upon  this  case.  The  fundamental  con- 
ception of  a  hiba-bil'iwaz  in  Muhammadan  Law  is,  that  it  is  a 
transaction  made  of  two  separate  acts  of  donation,  that  is,  it  is  a 
transaction  made  up  of  mutual  or  reciprocal  gifts  between  two 
persons,  each  of  whom  is  alternately  the  donor  of  one  gift  and 
the  donee  of  the  other.  The  iwaZf  or  exchange,  in  gift,  is  of  two 
kinds — one  subsequent  to  the  contract,  the  other  stipulated  for  in 
it—."  (Baillie's  Digest,  2nd  ed.,  p.  541).  "When  the  exchang- 
ing takes  place  subsequent  to  the  gift,  the  iwaz  is,  without  any 
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1888     difiFerenoe  of  opinion  between  our  masters,  a  gift  ab  initio.  So 
Rahim  it  is  valid,  where  gift  is  valid,  and  void  where  gift  void, 

Bakhsh  being  no  difference  between  them  except  as  to  the  dropping 

Muhammad  of  the  power  of  revocation  in  the  case  of  the  iwas^  while  it  is  estab- 
Hasan.  2ished  in  that  of  the  gift.  And  after  possession  has  been  taken  of 
the  itoaz^  the  power  to  revoke  drops  also  with  respect  to  the  gift.  So 
that  neither  party  can  reclaim  from  his  fellow  what  he  has  become 
possessed  of,  whether  the  itcaz  were  given  by  the  donee  or  by  a 
stranger,  with  or  withon^his  direction.  All  the  conditions  of  gift 
are  applicable  to  the  iwaz ;  and  the  transaction  does  not  come  within 
the  meaning  of  a  contract  of  mooawuzut^  or  mutual  exchange, 
either  in  its  inception  or  completion.*' — (Baillie's  Digest,  p.  643). 

Now,  such  being  the  rule  of  the  Muhammadan  Law,  the  transaction 
of  the  4th  May,  1883,  cannot  be  regarded  as  a  hiba-bil-iwaZy  or  a 
gift  for  an  exchange,  unless  it  can  be  shown  that  the  consideration 
for  which  that  transaction  took  place  was  a  previous  gift  passing 
from  the  plaintiff,  the  donee  of  the  deed  of  the  4th  May,  1883,  to 
Fateh  Ali,  the  donor.  In  other  words,  does  the  consideration 
mentioned  in  the  deed  of  the  4th  May,  1883,  represent  any  gift 
made  by  the  plaintiff  to  Fateh  Ali  on  a  former  occasion  P  The 
answer  to  this  question  must  be  in  the  negative,  because  all  the  deed 
mentions  as  the  consideration  of  the  gift  is  ^'natural  love  and 
affection,"  which  induced  the  plaintiff,  donee,  to  render  services  to  the 
donor,  to  maintain  him  and  treat  him  with  kindness  and  indul- 
gence,''and  to  show^him  all  sorts  of  favours."  This  being  so,  the 
next  step  in  the  reasoning  is  whether  such  natural  love  and  affection, 
services  and  favours,  could  be  made  the  subject  of  gift  by  the 
plaintiff  to  Fateh  Ali,  the  donor  of  the  deed  of  the  4th  May,  1883. 

The  law  upon  the  subject  is  perfectly  clear,  for  the  very  nature 
of  gift  under  the  Muhammadan  Law  requires  that  the  subject 
thereof  must  be  a  right  of  property  in  something  specific  without 
an  exchange. — (Baillie's  Digest,  p.  516) .  The  Hedaya  defines  gift 
in  the  same  sense : — Hiba  in  its  literal  sense,  signifies  the  donation 
of  a  thing  from  which  the  donee  may  derive  a  benefit :  in  the 
language  of  the  law,  it  means  a  transfer  of  property,  made  inmiedi- 
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ately,  and  without  any  exchange/'— (Hamflton's  Hedaya,  VoL  III,  1888 
p.  678,  Grady's  Ed.,  p.  482).  It  is  therefore  impossible  to  hold  that  jj^^jj^ 
the  natural  affection,  kindoess,  serTices  and  favours  mentioned  in  Bakhbh 

V. 

the  deed  of  the  4th  May,  1883,  can  be  regarded  as  a  hiba-biUiwaZj  Muhammad 
or  a  gift  for  an  exchange,  as  understood  in  the  Muhammadan  Law.  S'^^* 

There  is,  however,  another  aspect  of  this  point  to  which  I  should 
like  to  refer,  because  it  may  have  led  to  'misapprehension  of  the 
Muhammadan  Law  by  the  learned  Subordinate  Judge.  The  term 
hiba^bil-iijoaz  is  often  misused  by  the  Indian  Muhammadans  in 
respect  of  transactions  which  either  amount  to  exchange  or  sale. 
Mr.  Baillie  has  explained  the  matter  at  page  122  of  his  Digest  in 
the  following  terms : — 

Hiba-bil'itcaz  means,  literally,  gift  for  an  exchange ;  and  it  is 
of  two  kinds,  according  as  the  iwazj  or  exchange,  is,  or  is  not, 
stipulated  for  at  the  time  of  the  gift.  In  both  kinds  there  are  two 
distinct  acts ;  first  the  original  gift,  and  second,  the  Ucaz^  or  ex- 
change. But  in  the  hiba^biUitoaz  of  India,  there  is  only  one  act ; 
the  iwaZf  or  exchange,  being  involved  in  the  contract  of  gift  as  its 
direct  consideration.  ^  And  all  are  agreed  that  if  a  person  should 
say,  *  I  have  given  this  to  thee  for  so  much,'  it  would  be  a  sale  ; 
for  the  definition  of  sale  is  an  exchange  of  property  for  property, 
and  the  exchange  may  be  effected  by  the  word  *  give '  as  well  as  by 
the  word  ^  sell.'  The  transaction  which  goes  by  the  name  of  hiba- 
bil'iwaz  in  India  is,  therefore,  in  reality  not  a  proper  hibU'bil'iwaz 
of  either  kind,  but  a  sale^  and  has  all  the  incidents  of  the  latter 
contract.  Accordingly,  possession  is  not  required  to  complete  the 
transfer  of  it,  though  absolutely  necessary  in  gift,  and,  what  ia  of 
great  importance  in  India,  an  undivided  share  in  property  capable 
of  division  may  be  lawfully  transferred  by  it,  though  that  cannot 
be  .done  by  either  of  the  forms  of  the  true  hiba^bil-iwazy 

Even  in  the  light  of  this  explanation,  I  cannot  hold  that  the 
learned  Subordinate  Judge  was  right  in  holding  that  the  transac- 
tion evidenced  by  the  deed  of  the  4th  May,  1883,  was  a  hiba^bil'iwaz 
amounting  to  sale,  there  being  no  exchange  of  property  for 
property  "  in  the  sense  of  the  Muhammadan  Law  of  sale,  nor  a 
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1888     transfer  of  ownership  in  excliange  for  a  prioe  paid  or  pronused  or 
£^HiM  P^^      P^  promised,"  within  the  meaning  of  s.  64  of  the 

Bamsh   Transfer  of  Property  Act  (IV  of  1882). 
MiTHAMKAD     I  havo  no  donbt  that  the  transaction  evidenoed  by  the  deed  of 
Hasak.    fj^Q  4t|j  j£gy^  1888,  is  nothing  more  or  less  than  an  ordinary  gift 
nnder  the  Mnhammadan  Law,  and  that  it  is  therefore  subject  to 
all  the  conditions  as  to  validity  which  that  law  provides  in  respect 
of  such  gifts. 

This  leads  me  to  the  consideration  of  the  second  point  in  the 
case  as  enunciated  by  me,  namely,  whether  the  facts  that  at  the 
time  of  executing  the  gift  of  the  4th  May,  1883,  the  donor  Fateh 
Ali  was  not  in  possession  of  the  property  which  he  purported  to 
convey  by  gift,  that  he  never  acquired  possession  of  such  property 
during  his  life-time,  and  that  the  plaintiff,  donee,  has  never 
acquired  possession  of  property,  are  circumstances  which  render  the 
gift  invalid  under  the  Muhammadan  Law. 

The  answer  to  the  question  is  not  fraught  with  any  difficulty, 
because  the  rule  of  the  Muhammadan  Law  upon  the  subject  is  per- 
fectly dear.  Under  that  law  delivery  of  possession  to  the  donee  is 
a  condition  precedent  to  the  validity  of  a  gift ;  for,  to  use  the 
language  of  the  Hedaya,  '^the  prophet  has  said,  ^  A  gift  is  not 
valid  without  seisin,'  meaning  that  the  right  of  property  is  not 
established  in  a  gift  until  after  seisin." — (Hamilton's  Hedaya  by 
Grady,  p.  482.)  Tender  and  acceptance  are  necessary,  because 
a  gift  is  a  contract,  and  tender  and  acceptance  are  requisite  in  the 
formation  of  all  contracts,  and  seisin  is  necessary  in  order  to  estab* 
lish  a  right  of  property  in  the  gift,  because  a  right  of  property,  ac- 
cording to  our  doctors,  is  not  established  in  the  thing  given  merely 
by  means  of  the  contract  without  seisin." — (Hedaya,  vol.  iii,  p.  291.) 
The  same  is  the  effect  of  the  Fatwa  Alamgiri  as  represented  in 
Mr.  Baillie's  Digest : — "The  legal  effect  of  gift  is  not  complete 
until  possession  is  taken  of  the  thing  given,  and,  in  this  respect,  a 
stranger  and  the  child  of  the  donor  are  on  the  same  footing  when 
the  child  is  adult."— (Baillie's  Digest,  p.  520.)  It  has,  indeed, 
never  been  doubted  that  under  the  Muhammadan  Law  of  the  Hanafi 
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sohool)  which  governs  this  oase,  actual  delivery  of  possession  of  the  1888 

gift  of  property  is  a  condition  precedent  to  the  validity  of  the  j^^^im 

transfer  of  ownership  to  the  donee,  and,  indeed,  it  is  in  oonse-  Bakhsh 
qaenoe  of  the  stringent  requirements  of  that  law  on  this  point  that  Muhav mad 

gifts  of  property  held  in  joint  oo-parcenership  {musha)  have  been  Hasah. 
held  to  be  invalid,  because  perfect  and  exclusive  possession  of  joint 
undivided  shares  cannot  be  given  to  the  donee — {vide  Note  No.  4 
~  at  p.  520,  Baillie's  Digest). 

Such  then  being  the  rules  of  the  Muhammadan  Law  as  to  the 
indispensability  of  possession  by  the  donee,  it  follows,  a  fortiori^ 
that  property  of  which  the  donor  himself  is  not  in  possession,  and 
never  acquired  possession  thereof,  so  as  to  deliver  it  to  the  doneci 
cannot  be  made  the  subject  of  a  valid  gift.  The  exact  effect  of  the 
rule  in  respect  of  property  which  by  its  very  nature  is  not  capable 
of  actual  possession  being  delivered  to  the  donee  need  not  be  consi- 
dered, because  such  question  does  not  arise  in  this  case.  Here  all 
the  property  consists  of  immoveable  property,  and  the  donor  Fateh 
Ali  could  have  taken  possession  of  his  alleged  share  upon  the  death 
of  Shakorullah  from  whom  he  claimed  to  inherit  that  share.  The 
property  was  susceptible  of  possession,  but  it  was  in  the  possession 
of  a  trespasser,  according  to  the  statement  in  the  deed  of  the  4th 
May,  1883,  itself,  and  the  case  now  set  up  by  the  plaintiff  imder 
that  deed« 

To  such  a  state  of  things  the  rule  of  Muhammadan  Law  provides 
no  exception  from  the  rule  as  to  possession  being  a  condition  pre- 
cedent to  the  validity  of  a  gift.  Under  the  precedents  of  gifts 
contained  in  Macnaughten's  work  on  Muhammadan  Law,  Case 
No.  6  seems  to  me  to  be  closely  applicable  to  the  present  case. 
There  a  person  had  executed  a  deed  of  gift  in  favour  of  his 
nephew,  conferring  upon  him  the  proprietary  right  to  certain  lands 
of  which  the  donor  was  not  in  possession,  but  to  recover  which 
he  had  brought  an  action,  during  the  pendency  of  which  the  donor 
died,  and  the  donee  claimed  the  litigated  property  under  the  gift. 
It  was  there  held  that  the  gift  of  a  thing  not  in  the  possession 
of  the  donor  during  his  lifetime  is  null  and  void,  and  the  deed 
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1888     oontaining  suoh  gift  is  of  no  effect,  beoause,  in  oases  of  gift,  seisin 
j^^^j^    is  a  condition.   Gift  is  rendered  valid  by  tender,  acoeptanoe  and 
Baehsh    seisin ;  but  in  gift  seisin  is  necessary  and  absolutely  indispensable 
MxralrnkD  ^        establishment  of  proprietary  right.    According  to  the 
Hedaya,— *  Gifts  are  rendered  valid  by  tender,  acceptance  and 
seisin.    The  prophet  has  said,  a  gift  is  not  valid  without  seisin- 
So  also  if  the  thing  given  be  pawned  to  or  usurped  by  a  stranger.' 
So  also  in  the  Shurhi  Viqaya^ — *  A  gift  is  perfected  by  complete 
seisin.'   As  the  gift  is,  therefore,  null,  the  claim  of  the  donee  is 
inadmissible,  and  the  deed  is  invalid,  as  far  as  regards  the  lan4s  of 
which  the  donor  was  never  possessed." 

Belying  upon  this  precedent,  Melvill  and  Finheyj  JJ.,  firom 
whom  Kembadl,  J.,  dissented,  held  that  even  in  a  case  where  the 
donor,  being  the  owner  of  the  property  subject  to  the  possession  of 
a  mortgagee,  made  a  gift  of  his  right  of  ownership,  such  gift  was 
invalid  imder  the  Muhammadan  Law  for  want  of  actual  possession 
of  the  property  by  the  donor  at  the  time  of  the  gift.  The  case 
is  Mohinuddin  v.  Manchershah  (I),  and  I  may  respectfully  say  that 
it  probably  carries  the  rule  as  to  seisin  too  far,  as  is  suggested  by 
a  Muhammadan  lawyer,  Mr.  Syed  Amir  Ali,  of  the  Calcutta  Bar, 
at  page  70  of  his  Tagore  Law  Lectures  for  1884.  The  question 
arising  out  of  the  rule  of  Muhammadan  Law  as  to  possession  being 
a  condition  precedent  to  the  validity  of  a  gift  was  fully  argued  and 
well  considered  by  Garth,  0.  J.,  in  Mulliek  Abdool  Ouffoor  v.  Muleka 
(2),  who  in  delivering  his  judgment  has  made  observations  in  which 
I  concur,  for  they  draw  a  clear  distinction  between  cases  where 
from  the  nature  of  the  gifted  property  itself  actual  possession  could 
not  be  given  to  the  donee,  and  cases  where  suoh  possession  might 
be  given  to  the  donee  or  actual  possession  held  by  the  donor.  The 
principle  upon  which  the  judgment  of  Sir  Eichard  Garth  in  the 
Calcutta  case  proceeded  is  scarcely  consistent  with  the  ratio  decidendi 
of  the  Bombay  ruling  above  cited,  but  it  is  in  accord  with  the  prin- 
ciple of  Sir  Barnes  Peacock's  judgment  in  Shahazadee  Hazara 
Begum  v.  Khaja  Eossein  Ali  Khan  (3)  which,  though  a  case  of 

(1)  I.  L.  B.,  6  Bom.,  660.  (2)  I.  L.  R.,  10  Calc,  1112. 

(8)  12  W.  R.,  498. 
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endowment,  would^  so  far  as  the  question  of  seisin  is  oonoemed,  1888 
be  governed  by  the  same  principles  as  questions  of  gift  under  filmii"" 
the  Muhammadan  Law  on  that  point.  Bakhsh 

It  is  not  necessary  for  the  purposes  of  this  case  to  discuss  these  MuHAHifAD 
rulings  more  minutely,  and  it  is  enough  to  say  that  their  general  l^-^s^^. 
principle  is  that,  for  the  validity  of  a  gift  under  the  Muhammadan 
Law,  possession  of  the  gifted  property  by  the  donor  at  the  time  of 
the  gift,  or  at  least  at  some  time,  so  as  to  enable  him  to  deliver 
possession  of  the  same  to  the  donee,  and  the  actual  delivery  of  such 
possession  to  the  donee,  are  conditions  precedent  to  the  validity  of 
gifts  such  as  the  gift  evidenced  by  the  deed  executed  by  Fateh  Ali 
in  favour  of  the  plaintiff  on  the  4th  May,  1883. 

The  terms  of  that  deed,  however,  clearly  show,  and  it  is  proved 
and  practically  admitted  on  all  hands,  that  in  the  first  place  no 
such  possession  ever  existed  in  the  donor  Fateh  Ali  of  the  property 
which  he  intended  to  convey  by  the  deed  as  would  enable  him  to 
make  a  valid  gift  of  the  property ;  and  in  the  next  place  it  is 
equally  clear,  and  indeed  admitted,  as  shown  by  the  very  form  of 
this  suit,  that  the  plaintiff  donee  never  acquired  possession  of  the 
property  to  which  the  suit  relates  and  which  he  claims  under  the 
gift  of  the  4th  May,  1883. 

The  matter  therefore  comes  simply  to  this,  that  the  deceased 
Fateh  Ali,  feeling  himself  entitled  to  a  share  of  inheritance  in  the 
estate  of  the  deceased  Shakurullah,  never  having  acquired  posses- 
sion  of  that  share,  executed  the  deed  of  4th  May,  1883,  purporting 
to  convey  to  the  plaintiff  such  chances  of  success  as  the  aforesaid 
Fateh  Ali  may  have  had  in  a  litigation  such  as  this,  and  as  a 
matter  of  fact,  the  plaintiff  never  obtained  possession  of  the  gifted 
share  in  pursuance  of  the  deed  of  gift 

Under  these  conditions  I  am  satisfied  that  the  lower  Court  mis- 
apprehended the  Muhammadan  Law  as  to  such  gifts,  and  that  the 
gift  of  the  4th  May,  1883,  was  invalid  owing  to  the  absence  of 
possession  in  the  donor  and  the  absence  of  the  delivery  of  possession 
to  the  donee. 
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1888  The  lower  Oourt  has,  however,  relied  on  two  rulings  of  this 
Court,  one  being,  Kasim  Hoasein  v.  Sharifunnissa  (1),  and  the  other 
Bakhsh  Sahib  unnissa  liibi  v.  Eafiza  Bihi  (2),  in  support  of  its  view.  So  far 
MuHijf HAD  ^  ih&&d  rulings  are  oonoemed,  I  need  only  say  that  the  first  of 
Hasan,  these,  which  was  a  judgment  of  my  brother  Straight  and  Mr« 
Justice  Oldfield,  only  gave  effect  to  the  ruling  of  the  Lords  of  the 
Privy  Council  cited  in  that  judgment,  and  which  was  repeated  by 
their  Lordships  in  Ameeroonissa  Khatoon  v.  Abadoonma  Khatoon 
(3)  to  the  effect  that  the  rule  of  Muhammadan  Law,  that  a  gift  of 
musha  or  an  undivided  part  in  property  capable  of  partition  is 
invalid,  does  not  apply  to  definite  shares  of  zemindaris,  which  are 
in  their  nature  separate  estates  with  separate  and  defined  rents ; 
and  that  the  second  ruling,  in  which  the  judgment  of  the  Court 
was  delivered  by  Edge,  C.  J.,  related  to  a  class  of  property  of 
which  the  nature  regulated  by  the  statute  is  vastly  different  from 
the  nature  of  the  property  involved  in  this  litigation.  Again,  so 
far  as  the  lower  Court  has  relied  upon  the  Bombay  ruling  in  Shaik 
Ibhram  v.  Shaik  Suleman  (4),  it  is  enough  to  say  that  in  that  case 
possession  such  as  the  nature  of  the  property  admitted  of  was  given 
to  the  donee,  and  in  the  case  of  the  house  the  property  was  already 
in  possession  of  the  donee.  All  these  oases  are  distinguishable  from 
the  present,  because  here  the  donor  Fateh  Ali  was  in  no  sort  of 
possession  of  the  share  which  he  alleged  himself  to  have  inherited 
from  ShakuruUah,  that  the  property  was  capable  of  being  taken 
possession  of  by  the  aforesaid  Fateh  Ali,  that  he  never  obtained 
such  possession  either  before  or  after  the  gift  of  the  4th  May,  1883, 
and  that  the  plaintiff  donee  himself  never  acquired  such  possession 
under  the  gift. 

Under  these  circumstances  I  hold  that  the  deed  of  gift,  dated 
the  4th  May,  1883,  was  invalid  under  the  Muhanmiadan  Law,  that 
it  therefore  did  not  confer  upon  the  plaintiff  any  such  right 
as  would  entitle  him  to  maintain  an  action  such  as  this,  and  for 
these  reasons  I  would  decree  this  appeal,  and  reversing  the 

(1)  I.  L.  R.,  6  AU.  285.  (8)  L.  R.,  2  Ind.  Ap.  87. 

(2)  I.  L.  R.,  9  AU.  213.  (4^  I.  L.  K.,  9  Bom.,  146. 
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decree  of  the  lower  Court,  dismiBS  the  suit  with  oosts  in  both  the  ]888 

Co^ts-  Bahih 
Stbaioht,  J. — I  am  entirely  of  the  same  mind.  Bakhbh 

Appeal  allowed,  ,  ,  ^• 

  Hasak. 

Before  Mr*  Justice  Straight  and  Mr,  Justice  Brodhurst,  ]h88 

KIAM-UD-DIN  AKD  AMOTHBB  (Plaiktipps)  v.  raj  jo  abd  akothbb  (Dbpuitd-  I^' 

AHTB).* 

Account  staied^Eypoihecation'hondfor  the  cmount  duc^  Obligor  preventing  regis- 
traiion  of  bond  by  denying  execution^  Suit  on  account  stated — Civil  Procedure 
Code,  s,  bQBSmall  Cause  Court  suit. 

For  tbe  purpose  of  determining  whether  a  second  appeal  lies  or  is  prohibited  by 
e.  586  of  the  Ciyil  Procedure  Code^  what  most  be  looked  at  is  not  the  shape  in  which 
the  case  comes  up  to  the  High  Court,  but  tbe  shape  in  which  the  suit  was  originally 
instituted  in  the  Court  of  first  instance. 

The  plaintiff  sued  (i)  for  registration  of  a  hypothecation-bond  executed  by  the 
defendnnt,  (ii)  in  the  alternative  for  recovery  of  the  amount  of  the  bond  upon  an 
account  stated.  The  defendant  denied  execution  of  tbe  bond,  and  that  she  had  had 
any  dealings  or  stated  any  account  with  the  plfuntiff.  Tbe  Courts  below  disallowed 
the  first  claim  as  barred  by  limitation,  and  disallowed  the  second  on  the  ground  that 
the  bond  had  effected  a  novation  of  the  contract  implied  by  the  statement  of  accounts. 

Seld  that  under  tbe  circumstances  of  the  case  the  plaintiff  was  entitled  to  resort 
to  tbe  account  stated  and  sue  thereon.   Sirdar  Kuar  v.  Chandrawati  (1)  distinguished. 

Where  t^o  parties  enter  into  a  contract  of  which  registration  is  necessary,  it  is 
essential  that  each  should  do  for  the  other  all  that  is  reqtusite  towards  such  regis- 
tration. 

The  facts  of  this  case  are  sufficiently  stated  in  the  judgment 
of  Straight^  J. 

Mr.  Hamidullahj  for  the  appellants. 

Munshi  Madho  Prasady  for  the  respondents. 

Straight,  J. — This  was  a  suit  brought  by  the  plaintiflEs  for  two 
reUefis ;  the  first  was  for  the  registration  of  a  bond,  purporting  to 
be  a  hypothecation  bond  executed  by  Musammat  Rajjo  Bibi,  defend- 
ant, for  the  sum  of  Rs.  247-8-6 ;  the  second  relief  asked  was, 

*  Second  Appeal,  No.  504  of  1887,  from  a  decree  of  Munsbi  Monmohan  Lai,  Subor- 
dinate Judge  of  Azamgarb,  dated  the  17th  December,  1886,  confirming  a  decree  of 
Manlvi  Muhammad  Amin-ud-din,  Munsif  of  Muhammadabad,  dated  the  27th  August, 
1886. 

(1)1.  L.  R.,  4  All.,  830. 
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1888      in  the  event  of  the  registratioD  of  that  dooument  being  refused,  for 
Kjam-ud-       recovery  of  that  amount  of  money  upon  an  account  stated.  The 
PIN      first  Court  dismissed  the  plaintiff's  claim  upon  the  ground  that,  as 
£a/jo.  registration,  the  suit  was  barred  by  limitation  ;  and  upon  the 

authority  of  the  ease  of  Sirdar  Kuar  v.  Chandrawati  (1)  further 
held  that  the  plaintifis  oould  not  recover  upon  the  account  stated, 
because  there  had  been  a  novation  of  contract  by  the  execution  of 
the  bond  with  a  fresh  promise  to  pay ;  and  the  plaintiff  not  being 
able  to  produce  the  bond  or  to  maintain  a  suit  upon  it  by  reason 
of  its  being  unregistered,  and  the  registration  having  been  refused, 
the  claim  upon  the  account  stated  failed. 

The  plaintiffs  appealed  to  the  Subordinate  Judge  solely  in 
regard  to  the  view  expressed  by  the  first  Court  upon  this  latter 
point ;  and  the  Subordinate  Judge  in  regard  to  it  adopted  a  similar 
view  to  that  expressed  by  the  Munsif. 

From  that  decision  of  the  Subordinate  Judge  the  second  appeal 
before  us  is  preferred  to  this  Court,  and  a  preliminary  objection  is 
taken  by  Mr.  Madho  Prasad  on  the  part  of  the  respondent,  that 
the  suit  being  in  the  nature  of  a  Small  Cause  Court  suit,  no  second 
appeal  lay  from  the  decision  of  the  Subordinate  Judge.  I  overrule 
that  contention  of  Mr.  Madho  Prasad.  In  my  opinion,  for  the 
purpose  of  determining  whether  a  second  appeal  lies  or  is  prohi- 
bited by  s.  586,  what  must  be  looked  at  is  not  the  shape  in  which 
the  case  comes  up  in  appeal  to  this  Court,  but  the  shape  in  which 
the  suit  was  originally  instituted  in  the  Court  of  first  instance. 

It  was  then  contended  on  behalf  of  the  appellants  that  the  deci- 
sion of  the  Subordinate  Judge  affirming  that  of  the  Munsif  is  wrong ; 
and  I  am  clearly  of  opinion  that  this  is  so.  The  ruling  relied  on  by 
bim  is  wholly  inapplicable  to  this  case,  and  both  the  lower  Courts 
have  proceeded  upon  a  misapprehension  of  the  scope  and  meaning  of 
that  ruling.  In  that  case  it  was  admitted  on  both  sides  that  there 
was  a  bond  hypothecating  immoveable  property  as  collateral  secur- 
ity for  the  account  stated.  Therefore,  there  wais  a  clear  and  specific 
contract  admitted  between  the  parties  which  superseded  altogether 

(I)  I.  L.  R,4  All.,  330. 
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any  oontraot  or  obligation  that  might  be  aBBumed  from  the  mere  i888 
statement  of  accounts  between  them.   But  in  the  present  case  the  ^^^^^^^^ 
fact  is  wholly  drSerent ;  because  here  the  defendant  denied  not  v. 
only  the  execution  of  the  bond,  but  that  there  had  been  any  deal- 
ings  between  herself  and  the  jplaintiff  or  that  any  account  had  been 
stated.   As  I  pointed  out  in  the  course  of  the  argument^  if  such  a 
contention  as  that  which  is  now  put  forward  upon  the  other  side  in 
support  of  the  judgments  of  the  lower  Courts  were  to  be  allowed, 
these  plaintiffs  would  be  absolutely  without  remedy,  because  assum- 
ing there  to  have  been  a  contract,  then  the  plaintiffs  would  have 
been  defeated  by  the  action  of  the  defendant  in  denying  the  exe- 
oution  of  the  bond  and  so  preventing  registration,  and  if  there  was 
an  account  stated,  then  the  plaintiffs  could  not  sue  upon  it,  because 
the  existence  of  the  bond  would  prevent  them  from  doing  so. 
But  we  cannot  allow  the  defendant  to  take  advantage  of  her 
own  fraudulent  conduct  in  preventing  registration  of  the  bond 
and  to  say  that  in  that  bond  was  represented  the  contract  which 
superseded  that  which  is  to  be  inferred  from  the  statement  of 
accounts.    In  my  opinion  where  two  parties  enter  into  a  contract 
of  which  it  is  an  essential  incident  that,  in  order  to  give  legal 
effect  to  that  contract  and  to  enable  the  one  party  to  enforce  it 
against  the  other>  the  registration  of  the  instrument  embody- 
ing such  contract  is  necessary,  it  is  essential  that  each  should 
do  for  the  other  all  that  is  necessary  towards  securing  the  regis- 
tration of  the  instrument  which  the  law  requires.  Therefore 
I  am  of  opinion  that  the  plaintiffs  are  entitled  to  resort  to  their 
second  relief  and  to  bring  their  claim  against  the  defendants  upon 
the  account  stated.   That  being  so,  this  appeal  is  decreed,  the 
decision  of  the  lower  appellate  Court  being  reversed  the  case  will 
be  returned  to  that  Court  for  restoration  to  the  file  of  pending 
appeals  and  disposal  according  to  law.   In  dealing  with  the  appeal 
it  will  be  for  the  Subordinate  Judge  to  determine  whether  there 
is  evidence  sufficient  upon  the  record  to  enable  him  to  deal  with 
the  question  between  the  plaintiffs  and  the  defendants  with  regard 
to  the  account  stated.   If  there  is  evidence,  he  must  deal  with  the 
case  himself ;  if  there  is  no  evidence,  or  if  there  is  no  sufficient 
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18S8     evidenoe,  then  he  must  pursue  the  prooedure  laid  down  for  his 
KLLM-rD.Diirfi^^^^  in  the  Civil  Procedure  Code.   Costs  of  this  appeal  will 
008*8  ill  the  cause. 
Brodhurst,  J.— I  concur. 

Cause  remanded. 


1888  FULL  BENCH. 

July  24.   

Before  Sir  John  Edge,  Kt,  Chirf  JutHce,  Mr.  JuHiee  Straight,  and  Mr,  JuHiee 

Tyrrell. 

EULWANTA  (Dbobbb-holdbr),  v.  MAHABIR  PRASAD  akd  akothxb 
(Judgmbitt-dbbtob). 

Stamp— Court-fee^Seevritg-hond  for  costs  of  appeal— Act  I  of  1879  {Stamp  Ad), 
sch.  i,  No.  l^—Aet  VII  of  1870  (Court  fees  Act),  sch.  n.  No.  6. 

Seld  by  the  FqU  Bench  that  where  a  bond  is  given  nnder  the  orders  of  a  Oonrt 
as  security  by  one  party  for  the  costs  of  another,  it  is  subject  to  two  duties«»(a)  an 
ad  valorem  stamp  under  the  Stamp  Act,  art.  18,  sch.  i,  {h)  a  coart-fee  of  eight  annas 
under  the  Court-fees  Act,  art.  6,  sch.  ii. 

In  this  casCy  Straight,  J.,  made  the  following  reference  to  a 
Division  Bench  : — 

This  is  a  question  of  stamp  reported  to  the  Court  hy  the 
Begistrar  under  the  following  circumstances : — Musammat  Eul- 
wanta,  the  appellant  in  this  Court,  was  required  by  an  order  to 
find  security  for  the  costs  of  the  respondent  in  the  event  of  her 
appeal  failing,  and,  in  pursuance  of  that  order,  she  has  filed  two 
security-bonds,  one  for  Rs.  433-5-4,  and  the  other  for  Rs.  866-10-8, 
and  they  are  severally  stamped  with  the  court-fee  stamp  of  eight 
annas.  The  Registrar's  attention  being  called  to  the  instrument, 
and  the  stamps  affixed  upon  them,  has  reported  the  matter  to  the 
Court  in  terms  of  his  order  of  the  8th  of  the  present  month,  and 
the  matter  has  come  before  me  for  disposal  The  Registrar  has 
referred  to  an  opinion  expressed  by  this  Court  in  the  year  1881, 
which  was  given  by  four  of  the  then  Judges  of  the  Court,  expres- 
sing certain  views  with  regard  to  art.  13,  sch.  ii.  of  the  Stamp 
Act,  and  to  art.  6  of  the  second  schedule  of  the  Court-fees  Act. 
In  that  opinion  it  would  appear  that  a  view  expressed  by  Jackson, 
J.,  in  Soonjharee  Koonmiry.Ramessur  Pandey  (1)  was  adopted;  and 

(I)  6  W.  R.  Misc.,  47. 
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the  Begistrar  from  that  opinion  and  the  ruling  to  which  it  refers  1888 
suggests  that  the  seourity-bonds  in  this  case  should  have  been  Kulwanta 
stamped  with  a  stamp  under  art.  13  of  the  Stamp  Act  of  1879,  ^ 
Mr.  Earn  Prasad  for  the  appellant,  contends  that  his  client  has  Fba&u). 
suffioientlj  stamped  the  two  security-bonds.  He  observes,  and  I 
think  justly,  that  the  opinion  of  this  Court  mentioned  by  the 
Begistrar  in  his  report  was  an  opinion  that  was  expressed  extra- 
judicially, in  the  sense  that  it  was  without  argument  being  heard. 
Upon  comparing  art.  6  of  sch.  ii  of  the  Court-fees  Act  with  art.  13 
of  the  Stamp  Act,  I  think  there  is  considerable  force  in  Mr.  Bam 
Prasad^s  argument  that  the  wide  scope  which  has  now  been  given 
to  art.  6  of  the  Court-fees  Act,  in  comparison  with  its  terms  in  the 
older  Court-fees  Act,  suggests  that  the  instruments  in  this  case 
are  instruments  of  obligation  given  by  the  direction  of  the  Court, 
and  not  otherwise  specifically  provided  for.  As,  however,  this  view 
is  in  conflict  with  what  I  committed  myself  to  in  the  former 
opinion,  and  as  the  holding  it,  if  it  be  a  right  one,  involves  the 
necessity  of  overriding  not  only  that  opinion  but  the  opinions  of 
three  other  learned  Judges,  I  think  my  proper  course  would  be  to 
refer  the  question  here  involved  for  disposal  to  a  Division  Bench. 
I  direct  accordingly." 

The  question  was  subsequently  referred  to  the  Full  Bench. 

Munshi  Ram  Prasad^  for  the  appellant. 

The  following  judgment  was  delivered  by  the  Full  Bench : — 

Edgb,  C.J.,  and  Straight  and  Tyrrell,  J.J.— We  are  of 
opinion  that  when  a  bond  is  given  under  the  order  of  a  Court  as 
security  by  one  party  for  the  costs  of  another,  it  is  subject  to  two 
duties,  (d)  one  under  the  Stamp  Act,  art.  13,  sch.  i,  according  to 
its  amount,  {h)  under  the  Court-fees  Act,  art.  6,  sch.  ii,  and 
is  liable  to  an  ac/  valorem  stamp  and  to  a  court-fee  of  eight  annas. 
The  analogy  of  an  administration-bond  is  useful  as  a  guide,  because 
such  an  instrument  is  necessarily  required  by  every  Court  granting 
letters  of  administration,  and  must  be  stamped  under  the  Stamp 
Act  and  also  under  the  Court-fees  Act.  This  is  our  answer  to  the 
reference. 
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1^  JZ^orv  Sir  Johm  Sdff0,  Kt.,  CMff  Jmtiee, Mr.  Juilie§  StrmgH,  oMdMr^JmiUm 
July  26.  TyrreU. 

RAGHUBAR  DIAL  ahd  othbm  (DBFBifDANTs),  «.  KESHO  RAMANUJ  DAS 

(Plaiktot). 

Tnut^lVuHfMr*'p9blior§liffi<mpmrfotm*'^  hf  wortkipptr 

at  EMm  tmfU  relatimg  io  trmf^Biflt  to  nf^Ckil  Prooedmre  Coieu  M. 
30, 539— 4c<  XX  of  mi^mndu  Lam. 

Tbe  defendants  made  a  gift  of  land  to  a  Hinda  temple  for  the  pnrpoee  of  de- 
f ray'mg  the  expenses  appertaining  to  the  idol.  The  temple  was  bmlt  and  the  gift 
made  in  1870.  The  defendants  obtained  from  the  rerenne  authorities  mnMon 
of  names  in  the  idol's  fhToar,  and  an  ackiowledgmait  of  the  person  whom  they 
nominated  as  agent  or  manager.  The  plaintiff,  alleging  thai  they  hsd  sihseqasnt- 
ly  repossessed  themselves  of  the  land  and  the  profits  accruing  therefrom,  and  that 
he  was  interested  as  a  Hindu  in  worshipping  at  the  temple,  and  profesnng  to  sue 
on  behalf  of  the  entire  body  of  the  worshippers  thereat,  sued  for  a  dechuation  that 
the  land  was  wahf,  and  the  idol  entitled  to  hokd  it  in  his  own  Bams  ;  that  the 
defendants  should  be  directed  to  apply  the  inoome  of  the  property  ta  the  purposes 
of  the  temple,  and  that  the  Court  should  give  such  orders  and  instructions  as 
might  be  necessary  and  proper  for  the  future  management  of  the  temple  and  pay- 
ment of  inoome.  No  sanction  to  the  institution  of  the  smt  was  obtained  under  s. 
689  of  the  Civil  Procedure  Code. 

SM  by  tbe  Full  Bench  that  tbe  gift  made  by  the  deteidaate  eoaslttuted  a 
trust  for  the  purposes  of  the  temple. 

Fer  Bdob,  C.  J.,  and  Tyeebll,  J.,  that  the  defendants  before  the  Court  did 
not  constitute  themselves  trustees  in  any  sense. 

EeU  also  by  the  PuU  Bench  that  the  suit  was  not  maintainable  ss  aganst 
those  defendants* 

Per  Stbaight,  J.,  that  the  suit  was  not  maintainable  under  the  Hindu  Ism  ; 
that  the  trust  was  one  for  public  religious  purposes  i  that  such  a  suit,  in  which  the 
plaintiff  asked  to  have  the  trust  administered  by  the  Court,  could  not  be  muntuned 
without  the  sanctioarequwed  by  si  S39  of  the  Code  ;  that  assmning  s.  639  to  be 
inappUcaWe,  and  Act  XX  o£  1863  to  apply,  the  suit  could  not  be  maintained  with- 
out the  sanction  required  by  that  Act  j  and  that,  with  reference  to  s.  30  of  tbe 
Code,  no  cause  of  action  had  accrued  to  the  plfuntiff  alone  on  which  be  could  main- 
tain the  suit. 

Per  Edgh,  C.  J.,  and  Tytoilb>  J.,  that  if  the  trust  were  one  for  publie  reli- 
gious purpnes,  tbe  auit  as  against  the  defendants  before  tiie  Court  must  fail  for 
non-compliance  with  the  proviaons  of  s.  639  of  the  Code,  and  if  for  private  or 
2ita«*-private  religious  purposes,  it  must  also  fail,  since  there  was  no  principle 
on  which  the  plaintiff,  as  one  of  the  public  worshipping  in  the  temple,  could  main- 
tain it  against  those  defendants  who  were  not  trustees  but  (if  they  had  wpoagfully 
taken  possession)  trespassers;  that  Act  XX  of  1868  could  noli  apply  ;  and  tiiat 
with  reference  to  s.  30  of  the  Code,  the  plaintiff  could  not  maintain  the  suit  alona 
on  his  own  behalf,  or  on  behalf  of  himself  and  others  against  those  defendants. 
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Jmoaira  t.  AlAar  Mmmm  (1)  dkUognitlMcL    Mmokar  Chtrnth  TomMeOr  t-  1888. 
Zaikmiram  ChvM  Mam  (S),  LtUifknuta  Bibi  y.  Nazirun  Bibi  (8),  and  Hira 


Lai  V.  Silaircm  (4),  referred  to,    Wafid  AU  8hah  v.  Dianat-ullah  Beg  (5) 
approred.  9, 

Tsifl  was  a  refetenod  to  the  Full  Bench  by  Brodhurst  and  Mah- 
mood,  ZS.y  the  qaedion  t^fened  being  whether  the  suit  was  main-  Das. 
tainable  tindet  Hindu  Law  by  the  plaintifi-respotident,  and  with 
reference  to  ito.  SO  and  539  of  the  Citil  Procedure  Code.  The 
nature  of  the  suit  is  stated  in  the  judgment  of  the  Full  Bench. 

Pandit  Sundar  Lai  and  Pandit  Ratan  Chandy  for  the  appellants. 

Mr.  C.  Dillon^  Mr.  Dwarka  Nath  Banerjiy  and  Babu  Jogindro 
Nath  Chmdhfiy  for  the  respondent. 

St&aiqht,  J.— The  reference  which  is  now  before  this  Bench 
arose  out  of  a  suit  in  which  one  Eesho  Bamanuj  Das  was  the 
plaintiff,  and  four  pe»K>ns9  Behari  tjal,  Musammat  Kundar  Euar, 
Baghubar  Dial,  and  Mohan  Lai  were  the  defendants.  The  ques- 
tion which  is  put  to  us  in  the  order  of  reference  is  this:— Was 
the  suit  maintainable  under  the  Hindu  Law  by  the  plaintiff- 
respondent,  and  with  reference  to  ss.  30  and  539  of  the  Civil  Pro- 
cedure Code.'* 

It  seems  to  me,  for  the  purposes  Of  determining  this  question, 
that  it  is  material  to  look  at  the  terms  Of  the  plaint  upon  which  the 
plaintiff  came  into  Oourt,  and  summarised  they  come  to  this.  That 
Tika  Bam  was  the  absolute  proprietor  of  5  biswas  of  land  situate 
in  the  Bareilly  District ;  that  he  made  a  gift  of  those  6  biswas  of 
land  in  favour  of  the  four  defendants,  the  female  defendant  being 
his  daughter,  Behari  Lai  being  her  husband,  and  the  other  two 
defendants  being  her  sons ;  that  Tika  Bam  died  in  or  about  1867 
leaving  behind  Musammat  Pran  Euar  his  widow ;  that  Musammat 
Pran  Euar,  subsequent  to  the  death  of  her  husband,  constructed  a 
temple  in  honour  of  the  god  Janki  Ballabbji,  and  dedicated  it  to 
that  deity.  The  fifth  paragraph  of  the  plaint,  which  I  had  better 
state  in  terms,  goes  on  to  say :— "  The  defendants,  in  order  to 
defray  the  expenses  of  the  temple,  made  a  gift  of  the  said  property 

(1)  I.  L.  B.,  1  AIL  m.  (3)  I.  L.  B.,  11  Calc,  88. 

(2)  I.  L.  B.,  12  Bom.  847,  (4)  I.  L.  B.,  6  AU.  608. 

(5)  I.  L.  B.,  8  All.  81. 
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1888     in  favour  of  Janki  Ballabh,  and  yoluntarilj  made  an  application 
Eaohubab      mutation  of  names,  which  was  allowed,  and  Behari  Lai,  def en- 
Dial      dant,  was  appointed  a  manager  of  the  temple. The  plaint  then 
Zbsho    goes  on  to  saj  that   in  1875,  the  Tahsildar,  of  bis  own  accord, 
'Rau^vj  Q^iide  a  report  to  the  effect  that  the  deity  hadno  existence  and  could 
not  be  deemed  to  be  in  possession,  and  that  as  the  donors  were  in 
actual  possession,  their  names  should  be  recorded.    This  was 
allowed  bj  the  Board  of  Revenue,  and  the  names  of  the  defendants 
were  recorded,  although  the  income  of  the  property  used  to  be 
spent  in  defraying  the  temple  expenses. 

^'7.  That  since  November,  1884,  the  donors  have  changed  their 
mind  and  have  stopped  the  payment  of  the  expenses. 

8.  The  temple  is  a  place  of  public  worship,  and  residents  of 
neighbouring  places  visit  the  temple.  The  plaintiff  has  been  a 
ptg'ari  (worshipper)  for  the  last  seven  years,  and  resides  in  it.  He, 
therefore,  on  behalf  of  the  entire  Hindu  community  who  worship 
in  the  temple,  prays  as  follows  :— 

(1)  That  it  may  be  declared  that  5  biswas,  &c.,  is  tcakf-, 

(2)  That  it  may  be  declared  and  established  that  Thakur 
Ballabhji,  in  whose  favour  the  gift  was  actually  made,  is  entifled 
to  hold  the  property  in  his  name,  as  is  customary  with  reference 
to  temples ; 

(3)  That  the  defendants  be  directed  to  pay  the  income  of 
the  said  property  for  defraying  the  expenses  of  the  temple  as 
hitherto; 

(4)  That  the  Court  may  issue  such  orders  and  instructions 
as  may  be  necessary  and  proper  for  the  future  management  of,  and 
as  to  the  payment  of  the  income  for,  the  said  temple." 

I  may  as  well  at  once  say,  in  order  to  clear  that  consideration 
out  of  the  way,  that,  as  far  as  I  am  aware,  there  is  no  rule  of 
Hindu  Law,  substantive  or  otherwise,  that  deals  with  or  governs 
a  daim  of  this  description.  I  am  not  aware  that  there  is  any 
principle  of  Hindu  Law  which  either  sanctions  or  prohibits  such 
a  suit,  nor  is  any  suggested  on  either  side.  Therefore  I  reply  in 
the  negative  as  to  the  first  question  referred  to  us. 
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Then  arise  the  following  three  oonsiderations.   First,  looking  1888 
to  the  frame  of  the  plaint,  is  the  sdt  one  that  comes  within  the  b^ohubab 

•  purview  of  s.  639,  Civil  Procedure  Code  P  If  it  is  such  a  suit,  then  ^^^^ 

•  it  ia  conceded  on  the  part  of  the  plaintiff  that  it  is  prohibited  by  that  Ebsho 
section,  and  could  not  be  maintained  without  the  sanction  of  the  ^^J^^' 
Collector  as  provided  in  the  last  paragraph  of  that  section.  If 

it  is  not  prohibited  by  that  section,  then  is  it  within  the  provisions 
of  Act  XX  of  1863  P  And,  lastly,  assuming  it  not  to  be  governed 
by  either  s.  539,  Civil  Procedure  Code,  or  the  provisions  of  Act 
XX  of  1863,  are  the  provision  of  s.  30,  Civil  Procedure  Code, 
applicable  to  it  P 

The  terms  of  the  plaint  are  unmistakeable,  aild  there  can  be  no 
question  as  to  what  the  plaintiff  alleges.  He  says  that  in  the  year 
1870,  the  four  defendants  between  them  by  an  endowment  created 
a  trust  in  respect  of  this  temple  of  Janki  Ballabhji  and  of  the  idol 
contained  therein,  which  endowment  consisted  of  5  biswas  of  land, 
the  income  of  which  was  to  be  devoted  to  the  expenses  of  the 
temple.  I  think  I  may  so  far  look  into  the  evidence  in  the  case 
as  to  refer  to  the  mutation  proceedings  of  the  5th  August,  1870 ; 
because  that  is  specifically  referred  to  by  the  plaintiff  in  his  plaint ; 
and  may  be  reasonably  taken  to  be  incorporated  into  it.  It  appears 
to  me,  reading  the  terms  of  that  petition,  that  it  is  good  evidence 
that  liie  four  defendants  made  an  out  and  out  gift  of  the  5  biswas 
of  land  in  favour  of  the  Thakurji ;  that  they  had  created  an  endow- 
ment in  respect  of  that  particular  land  in  favour  of  that  idol ;  and 
that  whether  Behari  alone  be  regarded  as  the  trustee  of  that 
endowment,  or  whether  they  and  Behari  be  regarded  as  joint 
trustees,  there  was  a  trust  in  favour  of  the  idol,  who  was  the 
beneficiary  so  to  speak  under  such  trust. 

Referring  to  page  371  of  Mr.  AgneVs  book  upon  Trusts  in 
British  India,  I  may  quote  a  passage  from  it,  as  it  rests  upon  the 
authority  of  case  law.  He  says  : — *^  As  an  idol  cannot  itself  hold 
lands,  the  practice  is  to  vest  the  lands  in  a  trustee  for  the  religious 
purpose,  or  to  impose  upon  the  holder  of  the  lands  a  trust  to  defray 
the  expense  of  worship.   Sometimes  the  donor  is  himself  the 
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1888  trufltee.  Suohatnifitiflofooiune  valid,  if  perfeotlj^sreated,  though 
lUflHUBAB  voluntary,  the  donor  cannot  be  compelled  to  carry  it  out  if 
he  has  left  it  imperfect.  But  the  effect  of  the  transaction  will  differ 
l^BSHo  materially  according  as  the  property  is  absolutely  given  for  the 
religious  object  or  merely  burthened  with  a  trust  for  its  support. 
And  there  will  be  a  further  difference  where  the  trust  is  only  an 
apparent  and  not  a  real  one,  and  where  it  creates  no  rights  in  any 
one^  except  the  holder  of  the  fund/' 

This  is  quoted  from  Mr.  Mayne's  Hindu  Law,  para.  362,  and, 
I  believe^  represents  the  rules  bearing  upon  the  subject,  which  are 
also  very  fully  stated  in  the  recent  ruling  of  the  Bombay  High 
Court  in  Manohar  Oauenh  Tmnberar  v.  Lakhtniram  0<mnd  Ram. 
(1)  It  appear^  to  me,  as  I  said  before,  that  the  terms  of  that  petition 
are  an  indication  of  an  absolute  gift  to  an  endowment  in  favour  of 
the  Thakurji  of  the  6  biswas  of  land  whi^h  belonged  to  the  owners. 
That  b^iAg  80,  it  feema  to  me  that  one  can  only  regard  that,  the 
temple  being  an  open  temple,  as  a  publio  religious  purpose.  If 
that  be  so,  we  have  then  the  main  element  that  is  required  for  the 
pwpose  of  bringing  into  operation  the  provisions  of  s.  539,  Civil 
Procedure  Code. 

Now,  then,  what  does  a  639  provide?  It  says :— In  case  of 
any  alleged  breach  of  any  express  or  constructive  trust  created  for 
public  charitable  or  religious  puiposes,  or  whenever  the  direction 
of  the  Court  is  deemed  neoessajy  for  the  administration  of  any 
such  trust,  &o.'' 

Now,  it  is  not  necessary,  if  I  read  that  section  aright,  that 
there  should  have  been  any  breach  of  trust;  but  it  is  sufficient  if 
there  be  a  public  religious  trust,  and  the  direction  of  the  Court  is 
considered  necessary  for  the  administration  of  such  trust,  lliis 
view  has  been  adopted  by  the  learned  Judges  of  the  Calcutta 
High  Court  in  LuUfunnissa  BiU  v.  Nazirm  Bihi  (2).  Therefore 
this  may  be  fairly  regarded  as  a  suit,  to  put  it  in  its  narrowest 
form,  in  which  the  plaintiff  asks  to  have  the  trust  administered 
by  the  Court.   That  being  so,  it  seems  tome  that  the  sanction 

(1)  I.  L.  R.,  is  Bom.,  247.  (2)  I.  L.  E.,  11  Cala.,  83. 
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of  the  Oolleetor  or  mh,  officer  as  the  Looal  Gbvemment  might  I888 
appoint  was  necessary  for  the  purpose  of  empowering  the  plaintiff  m^HiTBAi 
to  briog  such  a  suit.   In  the  referring  order  the  Full  Bench  Dial 
ruling  in  Jamhra  y.  Akb&r  Hmain  (1)  is  referred  to^  and  -^sro 
apparently  treated  by  the  learned  Judges  who  referred  this 
ease  as  in  their  opinion  applicable  to  the  particular  oircumstanceB 
of  this  case.   In  my  opinioui  it  is  not  applicable.   In  that  case 
the  plaintiff  brought  his  suit  as  a  worshipper  for  the  purpose  of  re- 
moYing  the  interference  of  the  defendants  who  had  altered  the  struo- 
ture  of  the  mosque  and  had  turned  it  into  a  place  for  storing 
straw.   My  brother  Hahmood  io  that  case  was  perfectly  justi- 
fied in  observing  that  there  was  no  suggestion  in  the  plaint  of  a 
misapplication  or  a  breach  of  trust,  or  a  prayer  for  the  administra- 
tion of  the  trusty  such  as  would  bring  the  case  under  s.  539  of  the 
Code.   If  therefore,  speaking  for  myself^  do  not  think  the  Full 
Bench  ruling  above  referred  to  governs  thU  case,   that  being  so> 
I  think  that  s.  589  was  applicable. 

If  it  was  not,  then  does  the  case  fall  within  Act  XX  of  1863  ? 
It  is  a  pity,  I  think,  that  the  learned  pleader  on  behalf  of  the  ap- 
pellants could  not  have  conceded  that  it  did  not.  But  if  it  does  fall 
within  that  Act,  then  undoubtedly  that  Act  required  sanction  to  be 
given,  which  sanction  has  not  been  given,  and  therefore  it  would 
be  prohibited  and  could  not  be  maintained  without  sanction. 

As  to  whether  s.  80,  Civil  Procedure  Code,  is  applicable,  as- 
suming that  I  am  wrong  as  regards  the  view  I  have  taken  with 
regard  to  s.  539, 1  am  at  a  loss  to  see  what  cause  of  action  could 
have  accrued  to  the  plaintiff  alone.  It  is  impossible  to  understand 
upon  what  right  the  plaintiff  can  daim  to  maintain  a  suit  such  as 
the  present  against  the  defendants.  As  most  material  to  this  parti- 
cular question  and  as  supporting  the  view  that  I  am  now  express- 
ing, I  may  refer  to  the  ruling  of  our  late  Chief  Justice,  Sir  Comer 
Petheram,  and  Oldfield,  J.,  in  Wq^'id  AH  Shah  v.  DiamtuUah  Beg 
(2).   I  ^liiTiV^  therefore,  1  have  now  dealt  with  the  matters  that 

(1)  I.  U  B.,  7  AU.,  178.        (2)  L  L.  R.,  8  AIL,  8L 
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1888      seem  to  me  neoessary  for  answering  this  reference.  My  answer  to 

BioHUBiLB  it  ifl  as  given  above. 
Dial        Edge,  C  J. — In  this  case  four  persons,  defendants  in  this  suit, 
Ebsho    in  1870  made  a  gift  of  5  biswas  of  land  to  a  Hindu  temple  for  the 

^^'^^^  purpose  of  bkog  aud  arii  and  other  expenses  appertaining  to  the 
idol.  They  appointed  the  defendant  Behari  Lall  the  manager  and 
agent,  and  they  presented  a  petition  to  the  revenue  authorities  to 
have  their  names  expunged  and  the  name  of  the  deity  inserted 
instead  and  to  have  Behari  reoognised  as  the  agent  or  manager. 
The  plaintiff  in  his  plaint  alleges  that  he  as  a  Hindu  is  interested 
in  worshipping  in  this  temple.  He  alleges  also  that  the  defendants 
have  appropriated  the  inoome  of  the  5  biswas  to  their  own  purposes. 
He  has  brought  this  suit  olaiining  the  reliefs  mentioned  in  my 
brother  Straight's  judgment.  The  Subordinate  Judge  who  tried 
the  suit  decreed  the  claim  against  Behari  and  Bhegat  alias  Mohan. 
.The  latter  had  confessed*  judgment  Behari  did  not  appeal,  neither 
did  Bhagwat,  and  as  to  whether  the  suit  was  maintainable  as  far  as 
concerned  them  is  consequently  not  a  matter  which  we  have  now  to 
consider.  The  plaintiff  appealed  from  the  decree  of  the  Subordi- 
nate Judge,  so  far  as  the  other  two  defendants  were  concerned, 
and  on  appeal  the  suit  was  decreed  against  them.  They  have  now 
appealed  to  this  Court;  and  out  of  that  appeal  has  arisen  this  re- 
ference. "We  must,  in  my  opinion,  interpret  this  reference  as  ap- 
plying only  to  the  parties  who  can  be  affected  by  the  appeal  in 
this  Court,  that  is,  the  defendants  other  than  Bhagwat  and  Behari. 

The  first  question  to  consider  is  as  to  whether  a  trust  had  been 
in  fact  created.  It  appears  to  me  that  the  four  defendants,  short 
of  executing  a  deed  of  declaration  of  trust,  did  everything  else  in 
their  power  to  create  a  trust.  They  purported  to  give  the  5  biswas 
to  the  god ;  they  successfully  applied  to  the  revenue  authorities 
for  mutation  of  names  in  favour  of  the  god,  and  for  acknowledg- 
ment of  the  person  whom  they  nominated  as  the  manager  ora  gent. 
One  thing  appears  to  me  to  be  quite  clear,  that  the  defendants  other 
than  Behari,  who  was  the  manager,  and  whose  case  is  not  now 
before  us,  did  not  constitute  themslBlves  trustees  in  any  sense.  In 
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fact,  as  far  as  I  oan  see,  they  divested  themselves  of  their  separate  1888 
interest  in  these  5  biswas.    That  I  think  has  some  bearing  upon  ^^qhubib 
the  answer  we  should  give  to  this  reference.    I  may  mention  inoi-  Dial 
dentally  that  of  the  two  defendants  now  before  us,  one  was  found  e^ho 
and  the  other  was  alleged  to  be  a  minor  in  1870.  •  Hamlvvj 

On  behalf  of  the  plaintiff,  it  was  said  that  this  was  not  a  ease 
eoming  within  s.  539  of  the  Code,  it  being  contended  by  Mr. 
Banerji  that  there  was  no  express  or  oonstruotive  trust  here  for 
public  religious  purposes.  He  contends,  of  course,  that  there  was 
a  trust,  bat  denies  that  the  endowment  of  this  small  temple  could 
be  considered  to  be  an  endowment  for  public  religious  purposes. 
If  this  was  an  express  or  oonstruotive  trust  for  a  public  religious 
purpose,  there  is  sufficient  in  the  plaint  itself  to  show  that  the  case 
would  come  within  s.  539,  Civil  Procedure  Code,  because  in 
effect  the  plaint  alleges  that  there  has  been  a  breach  of  such  trust, 
that  is,  that  Behari,  who  was  appointed  a  manager,  and  who  was 
also  a  donor,  and  the  other  defendants,  who  were  donors,  have, 
contrary  to  the  objects  of  the  trust,  and  the  objects  of  the  endow- 
ment, repossessed  themselves  of  the  5  biswas  and  the  profits 
accruing  from  them.  It  is  quite  true  that  in  terms  none  of  the 
relie&  claimed  in  this  plaint  are  precisely  the  reliefs  mentioned  in 
clauses  a,  ^,  dy  and  e  of  s.  539  of  the  Code.  But  they  are  all,  in 
my  judgment,  comprised  within  the  phrase  or  granting  such 
further  or  other  relief  as  the  nature  of  the  case  may  require." 
Here,  not  only  does  the  plaintiff  s  plaint,  if  it  states  the  facts  truly, 
show  that  there  has  been  misapplication  and  non-administration  of 
the  trust  funds  and  trust  property,  but  he  asks  in  terms  to  have  it 
declared  that  the  5  biswas  were  trust  property  of  the  god;  and  he 
calls  in  aid  the  assistance  of  the  Court  to  enforce  the  trust.  Con- 
sequently, if  the  purpose  for  which  the  endowment  .was  made  was 
a  public  religious  purpose,  the  suit  must  fail,  the  provisions  of 
s.  539  of  the  Code  not  being  complied  vtrith.  On  the  other  hand, 
if,  as  Mr.  ^Banerji  contends,  the  purpose  was  not  a  public  reli- 
gious purpose  in  the  sense  of  s.  539,  but  a  private  trust,  for  a 
private  religious  purpose,  I  fail  to  see  on  what  principle  the 
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1888      plaintiff  is  entitled  to  bring  this  aotion.   I  oonfine  myself  to  the 
EioHUBAB  oafle  of  the  two  persons  now  before  us  in  this  appeal.   They  are 
Dial     not  trustees.   Ai^  far  back  as  1870  they  did  appoint  a  manager 
Zbsho    and  did  divest  themselves  of  the  property.   If  they  have  sinoe 
^^Bab^^  that  datfe  wrongfully  taken  possession  of  those  5  biswas  and  appro- 
priated to  their  own  purposes  the  inoome,  that  in  my  judgment  does 
not  constitute  them  trustees,  but  would  make  them  trespassers 
dealing  with  the  property  to  which  they  are  not  entitled.   How  in 
.  that  case  $i  |>erson,  who  is  really  one  of  the  public,  although  he  can 
worship  in  the  temple,  can  maintain  an  aotion  against  these  persons 
as  trespassers,  I  fail  to  see.   I  have  seen  no  authority  to  show  that 
such  an  action  is  maintainable. 

I  may  say  also  that  I  also  fail  to  see  how  Act  XX  of  1863  can 
apply  in  this  case.  The  temple  and  trust,  if  there  was  one,  came 
into  existence  in  1870  and  was  not  in  existenoe  at  the  date  of  that 
Act. 

There  is  another  question  raised,  as  to  whether  this  aotion  oould 
be  maintained  by  reason  of  s.  30  of  the  Oivil  Procedure  Oode  P  In 
my  opinion  neither  the  plaintiff,  nor  the  body  of  Hindus  who  might 
worship  in  this  temple,  nor  the  body  of  Hindus  generally,  oould 
maintain  this  action,  if  the  trust  were  a  private  trust.  The  fact 
that  the  plaintiff  apparently  had  notices  issued  to  the  Hindus 
interested  could  not,  in  that  view,  entitle  him  to  maintain  the 
action  alone,  on  his  own  behalf,  or  on  behalf  of  himself  and  others. 
If  this  trust  was  for  a  public  religious  purpose,  s.  539,  Civil  Pto- 
oedure  Oode,  would  stiU  apply,  whether  the  notices  required  by 
8.  30  of  the  Oode  had  issued  or  not.  I  folly  agree  with  my  brothw 
Straight  that  the  ruling  in  the  case  of  Jmoahra  v.  Akbar  Husain 
(1)  referred  to  in  the  order  of  reference  does  not  govern  this  oase. 
That  was  a  case  in  which  a  Muhammadan  was  suing  the  persons 
who,  by  their  act  of  converting  a  mosque  to  purposes  other  than 
religious  purposes,  had  prevented  him  exercising  his  undoubted 
right  of  using  the  mosque  for  purposes  of  prayer.  The  case  which 
appears  to  me  to  be  practically  on  all  fours  with  this  case  is  that 

(1)  I.  L.  R.,  7  AIL,  178. 
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of  WqfidAli  Shah  v.  DianatuUah  Seg  (1),  and  I  must  eay,  bo  far  1888. 
as  the  facts  of  that  case  are  applicable  here,  I  agree  with  the  k^qhu^ 
judgment  of  the  late  Chief  Justice  which  was  ooncurred  in  by  Dial 
01dfield,J.  K«Ho 

The  passage  quoted  by  my  brother  Straight  from  para.  362  of  ^^^^^^ 
Mayne's  Hindu  Law  (3rd  ed.)  in  my  opinion  correctly  lays  down 
the  Hindu  Law  with  regard  to  trusts  in  favour  of  idols.  That 
passage  is  elaborated  and  other  considerations  are  referred  to  in 
subsequent  paragraphs. 

To  put  it  shortly,  whether  this  trust  was  a  public  trust  or  a 
private  one,  whether  the  purpose  was  a  public  religious  or  private 
or  ^uaat-private  religious  purpose,  in  my  opinion  this  suit  is  not 
maintainable  as  against  the  appellants  to  this  appeal.  From  what 
I  have  already  said  may  be  gathered  the  opinion  that  I  might  have 
as  to  whether  the  suit  was  maintainable  at  all :  but  I  decline  to 
express  any  opinion  whether  it  was  maintainable  against  those 
defendants  who  are  not  parties  to  this  appeal  It  is  not  quite  clear' 
from  the  form  of  the  reference,  whether  our  opinion  was  asked  as 
to  the  suit  being  maintainable  against  all  the  defendants,  or  merely 
those  defendants  who  are  parties  to  the  appeal. 

Tyrkbll,  J. — I  entirely  concur  with  the  opinions  expressed  by 
the  learned  Chief  Justice ;  and  would  add  this  only,  that  the  true 
scope  and  purview  of  s.;  30,  Civil  Procedure  Code,  has  been  laid 
down  by  three  Judges  of  this  Court  in  a  case  which  was  before 
four  Judges  of  the  Court,— JKra  Lai  v.  JBhairon  (2). 


S€fbr0  Sir  John  Bdge^  Kt,  CMef  JutHce,  Mr.  Jwtice  Straight,  and  Mr,  Juttice  1888 

Mahmood.  July  27, 

HABI  TIWABI  AKD  OTHiSB  (DmirDAirrs)     RAOHUNATH  TIWARI  avb 

AKOTHSB  (PliAIimrPS). 

Mxokan^e^Agreemeni  that  ifrnth^r  party  were  deprived  land  reeeiwed  he  ehotOd 
receive  other  land—Suit  for  epedflo  petf^rmance-^Aot  XV  qf  1877  iLimitaiion 
Act),  eeh,  u,  iVo.  118. 

In  1871  the  pUiotiffs  and  the  defendanta  executed  a  deed  whereby  they  effected  an 
exchange  of  certain  Unde,  and  each  party  agreed  to  resist  by  legal  process  or  by  bringing 
(1)  I.  L.  B.  8  AU.,  61.  (2)  I.  L.  R.,  5  AU.  602. 
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1888      '^'^  Action  any  claim  or  interference  with  the  other  in  retpect  of  the  property  ezohaiig- 
ed,  and  to  bear  the  coits  which  might  be  incurred  in  sach  lesr<^  proceedingi  in  certain 


^j^*^^  proportionB,  and  that  if  ai  a  remit  of  ench  proceedings  either  of  the  parties  were 
deprived  of  the  Unds  exchanged  or  any  part  of  them,  the  other  should  make  it  up  out  of 
Eaohukath  certain  of  his  own  land.  In  1881  the  plaintiffs  brought  an  action  against  a  third 
TiWABl.  party  who  claimed  title  to  some  of  the  exchanged  lands,  and  Joined  the  defendants 
as  defendants,  the  latter  admitting  the  plaintiff's  title.  The  plaintiffs  were  defeated 
in  that  suit  in  1882.  In  1885  (within  three  years  from  the  time  the  defeodanta 
refused  to  give  them  other  land),  they  sued  on  the  deed  of  1871  to  have  the  exchange 
therein  provided  for  carried  out. 

ffeld  by  the  Full  Bench  that  the  cause  of  action  arose  in  1882,  when  there  wsa 
a  loss  to  the  plaintiffs  in  tiie  sense  contemplated  in  the  deed,  and  the  defendanta 
were  called  upon  specifically  to  perform  their  covenant,  and  that  the  present  snlt 
having  been  brought  within  three  years  after  their  refusal  to  perform  it,  was  within 
the  time  fixed  by  Art.  118,  sch.  ii  of  the  Limitation  Act  (XV  of  1877). 

The  facts  of  this  case  were  as  follows:— By  a  deed  dated  the 
14th  April  1871,  executed  by  the  plaintifEs  and  defendaDts,  who 
were  gatvandadara  ^'  in  tlie  villages  of  Bishunpura  and  Baghauli, 
12  biswas  and  2  dhurs  of  land  in  Baghauli  beloDging  to  the  plain- 
tiffs were  exchanged  for  the  same  quantity  of  ligid  in  Bishunpura 
belonging  to  the  defendants.  The  deed  contained  the  following 
agreement  by  the  parties : — "  It  is  to  be  observed  that  if  any 
co-Eharer  of  the  village  or  zamindar  of  the  mahal  in  either  village, 
claims  or  interferes  with  the  lands  the  subject  of  the  exchange,  we, 
all  both  parties,  shall  unite  with  one  another  to  prevent  him.  The 
costs  which  may  be  incurred  in  consequence  of  such  interference 
shall  be  paid  by  both  parties  in  proportion  to  their  shares,  viz.,  two 
shares  by  the  first  party  (defendants)  and  one  share  by  the  second 
party  (plaintiflfs)  :  and  if  there  be  any  loss  of  land,  the  subject  of 
exchange,  we  shall  make  it  up  and  equalize  the  difference  from  the 
waste  land  owned  by  each  party  dose  to  the  pucka  wells  in  the 
two  villages." 

In  1881  the  plaintiffs  sued  one  Jadupat  Tiwari,  and  certain 
other  persons  for  possession  of  a  portion  of  the  land  which  they 
had  received  in  exchange,  alleging  they  had  been  dispossessed  by 
those  persons.  They  joined  as  defendants  in  that  suit  the  peraoos 
from  whom  they  had  received  the  land,  the  defendants  in  the 
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present  snit,  "who  supported  them  in  their  daim.   That  suit  was 
dismissed  on  the  ground  that  the  land  belonged  to  Jadupat  and  ' 
others,  and  not  to  the  transferors.   The  decision  was  affirmed  by 
the  High  Court  in  July,  1882. 

Upon  this,  in  August,  1885,  within  three  years  from  the  time 
the  defendants  refused  to  give  them  other  land,  the  plaintiffs 
brought  the  present  suit  against  the  defendants,  claiming  by  virtue 
of  the  deed  of  exchange  to  recover  land  from  the  defendants  in 
the  place  of  the  land  of  which  they  had  been  deprived.  The  lower 
appellate  Court  gave  the  plaintiff's  decree,  from  which  the  de- 
fendants appealed. 

The  appeal,  which  raised  the  question  whether  the  suit  was 
barred  by  limitation  or  not,  was  eventually  referred  to  and  heard 
by  the  Full  Bench. 

Mr.  J.  E.  Roijoardj  for  the  appellants. 

Mnnshi  Juala  Prosody  for  the  respondents. 

Edge,  C.J. — This  is  a  suit  brought  upon  a  deed  of  the  14th 
April,  1871.  The  suit  must  be  regarded  as  a  suit  for  specific  per- 
formance of  one  of  the  covenants  contained  in  that  deed.  By  that 
deed  the  parties  to  this  action  exchanged  certain  lands,  and  they 
oovenanted  in  somewhat  loose  lang^ge,  but  legally  to  the  following 
effect  :^that  if  any  co-sharer  or  zamindar  should  claim  or  interfere 
with  the  lands  the  subject  of  exchange,  the  parties  to  the  deed  of 
exchange  would  unite  with  each  other  to  resist  such  daim  or  inter- 
ference ;  and  that  the  costs  to  be  incurred  in  consequence  of  any 
such  interference  should  be  borne  by  the  parties  to  this  deed,  in 
the  proportion  of  two-thirds  and  one-third.  Then  came  the  mate- 
rial words  of  the  convenant.  Those  words  as  translated  are  as 
follows  : — "  And  if  there  be  any  loss  of  the  lands,  the  subject  of 
exchange,  we  will  make  it  up  and  equalize  the  difference  from  the 
waste  land  owned  and  possessed  by  each  party  close  to  the  pucka 
wells  in  the  two  villages.'* 

I  have  no  doubt  that  the  true  construction  of  that  covenant, 
taking  all  those  terms  together,  the  terms  that  I  liave  quoted,  and 
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1888     the  terms  that  I  have  referred  to,  is  that  oadh  party  agreed  tareaiit 
Habi     ^7  ^^g^  process  or  by  bringing  an  action  any  claim  or  interference 
TiwAMi  the  other  in  respect  of  the  land  exchanged,  and  to  bear  the 

Raohv-    costs  ivhioh  might  be  incurred  in  such  legal  proceedings  in  certain 
l^wi^i.    proportions,  and  that  if  as  a  result  of  thoee  legal  proceedings  one 
of  the  parties  was  deprifed  of  the  lands  exchanged,  or  any  part  of 
them,  the  other  party  should  make  it  up  out  of  his  own  land 
situate  dose  to  pucka  wells. 

The  plaintiffs  alleged  that  they  were  dispossessed  in  1881 ;  it 
is  doubtful  whether  they  ever  were  in  possession  at  alL  But  I  think 
that  point  is  not  material  in  this  particular  case.  In  1881  the 
plaintiffs  brought  an  action  against  Jadupat  Tewari  and  others,  who 
daimed  title  to  some  of  the  exchanged  lands.  In  that  action  they 
joined  the  present  defendants,  who  were  the  other  parties  to  the 
deed  of  1871,  as  defendants.  They  could  not  have  joined  them  as 
plaintiffs.  The  present  defendants  acted  up  to  their  covenant,  in 
this  respect  that  they  assisted  the  plaintiffs  in  that  case  by  admit- 
ting their  title  as  against  Jadupat  Tewari  and  the  others.  The 
result  of  that  ligitation  was  that  in  1882,  by  a  decree  which  was 
confirmed  in  this  Court,  Jadupat  Tewari  and  his  co-defendants  who 
claimed  title  along  with  him  in  this  land  were  held  to  be  entitled 
to  the  land  in  question. 

On  that,  and  within  three  years,  the  plaintiffs  brought  their  pre- 
sent claim  on  the  deed  of  1871,  to  have  the  exchange  therein  pro- 
vided for  carried  out.  The  only  question  which  we  have  got  to 
decide  is  whether  the  plaintiffs'  suit  was  brought  within  time.  It 
was  contended  on  behalf  of  the  defendants  that  the  cause  of  action 
arose  in  1871,  on  the  execution  of  the  deed  of  exchauge  ;  that  con- 
tention being  based  upon  the  fact  that  at  that  time  the  now  defen- 
dants had  not  got  title  to  the  lands  which  are  now  in  suit.  If  we 
had  merely  to  consider  the  case  in  which  a  defendant  was  sued  for 
the  breach  of  a  covenant  for  title,  no  doubt  the  period  of  limitation 
would  begin  to  run  from  the  time  when  the  deed  was  executed.  But 
this  is  not  a  covenant  for  title  ;  this  is  a  covenant  to  provide  for 
what  might  happen  in  case  of  either  of  the  parties  to  the  deed 
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being  diqpoflsesaed  hj  adverse  title ;  and  until  the  event  arose  whioh  1888 

vas  contemplated  by  the  covenant,  the  cause  of  action  of  the  pre- 

sent  plainti£b  could  not  arise.   Now  that  event  did  not  arise  ao-  Tiwabi 

cording  to  our  construction  of  the  covenant  until  1882>  when  there  BienrvATH 

was  a  loss  owing  to  the  adverse  decision  of  the  litigation.  After 

the  decision  in  1882,  the  defendants  were  called  upon  specifically 

to  perform,  their  covenant,  and  this  action  was  then  brought  within 

three  years  of  their  refusal  to  perform  it.  It  was  therefore  brought 

within  the  time  fixed  by  art.  113,  sch.  ii,  Limitation  Act.  The 

appeal  must  be  dismissed  with  costs. 

Straight,  J. — I  am  of  the  same  opinion,  and  I  concur  with  the 
kamed  Ohief  Justice  that  this  suit  was  not  barred  by  limitati(»u 

Mahmoop,  J. — I  agree  with  the  learned  Chief  Justice. 

Appeal  dimiMed. 


APPELLATE  CIVIL.  im 

  August  11. 

Stfon  Sir  John  Edge,  Et,  CkirfJuiHce,  and  Mr,  Juttiee  Ifakmood, 
GIRWAR  SINGH  Ain>  ahothbb  (Dbphndants)  v.  SITA  RAM  (Plaiwtif?).^ 
Jmritdicfun^Bemand^Aet  Xn  qfieSl  {N.-W.  F.  Sent  Act),  «.  208. 

An  Atsistant  Collector  dismissed  a  suit  without  considering  the  merits,  on  the 
ground  that  is  was  not  cognizable  by  a  Revenne  Conrt.  On  appeal,  the  District  Judge 
beld  that  it  was  unneccMary  to  determine  the  question  of  jurisdiction  as  he  bad  power 
in  msy  ereot  under  s.  208  of  the  N.-W.  P.  Rent  Act,  to  remand  the  suit  to  the 
Atfistant  Collector,  and  be  remanded  it  accordingly. 

Seld,  that  the  Judge  had  rightly  construed  s.  208  of  the  Rent  Act,  and  that  the 
remand  was  proper.   Ahmadmddin  Khan  v.  MtylU  Eai  (1)  distinguished. 

This  was' a  suit  under  s.  93  (y)  of  the  N.-W.  P.  Eent  Act 
(XII  of  1881)  by  a  lambardir  against  certain  oo-sharers  Jot  arrears 
of  Gbremment  revenue  paid  by  him  on  aooount  of  their  shares. 
The  suit  was  dismissed  by  the  Assistant  GoUeetor  ct  Aligarh^  with- 
out entering  upon  the  merits,  on  the  ground  'that,  when  it  was 

•  First  Appeal,  No.  95  of  1888,  from  an  order  of  H.  E.  Evods^  Esq.,  District 
Jndge  of  Aligarh,  dated  the  27th  March,  1888. 

(1)  I.  L.  R.,  5  All.,  438. 
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1888  instituted,  the  defendants  were  no  longer  oo-sharers  in  the  Tillage, 
GiBWAB  ^®       therefore  no  jurisdiction  to  entertain  it.   The  plea 

Singh  as  to  jurisdiotion  was  raised  before  the  Assistant  Oollector  by  the 
SiTA  Bam.  defendants.  The  plaintiff  appealed  to  the  District  Judge  of  Ali- 
garh,  who  observed: — "Under  s.  208  of  the  Rent  Act,  this  Court 
has  power  to  remand  the  suit  to  the  Revenue  Oourt,  whether  that 
Oourt  was  competent  to  entertain  the  suit  or  not.  It  therefore  is 
superfluous  to  determine  the  question  whether  the  Revenue  Court 
was  competent  or  not  to  hear  the  suit.  In  any  case  I  am  dearly 
of  opinion  that  the  issues  raised  are  such  as  would  be  more  appro* 
priately  decided  by  a  Revenue  Oourt.  I  therefore  under  s.  662  of 
the  Code  of  Civil  Procedure  and  s.  208  of  the  Rent  Act  remand 
the  case  to  the  Court  of  the  Assistant  Collector  with  directions,  to 
re-admit  the  suit  and  proceed  to  investigate  and  dispose  of  the  suit 
on  the  merits.*' 

The  defendants  appealed  to  the  High  Court  from  the  order  of 
remand. 

Mr.  A.  JET.  Eeid^  for  the  appellants. 

Babu  Jogindro  Nath  Chaudhri^  for  the  respondent. 

Edge,  C.J. — I  think  the  District  Judge  of  Aligarh  is  perfectly 
right  in  4he  construction  he  put  on  s.  208  of  the  Rent  Act.  £ven 
if  it  was  not  strictly  a  Revenue  Court  suit,  I  do  not  think  that  the 
judgment  of  the  Full  Bench  in  the  case  of  Ahmaduddin  Khan  v. 
Majlis  Bai  (1)  shows  that  the  District  Judge  had  not  power  to  re* 
mand  the  case  to  the  Revenue  Court.  The  question  before  the 
Court  there  was  whether  the  District  Judge,  believing  that  the 
suit  was  brought  in  the  wrong  Court,  was  right  in  dismissing  the 
suit  altogether,  or  whether  he  ought  not  to  have  remanded  it  to  the 
Court  which  he  thought  had  jurisdiction.  I  infer  from  the  judg- 
ment  of  my  brothers  Straight,  Brodhurst  and  Tyrrell  that  that 
was  all  they  meant  to  decide.  I  think  the  appeal  should  be  dis- 
missed with  c6sts. 

Mahhood,  J« — I  agree  with  the  interpretation  which  the  learned 
Chief  Justice  has  placed  upon  s.  208  of  the  Rent  Act,  and  agree- 

(1)  I.  L.  B.,  5  All.,  4S8. 
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ing  with  him  I  need  say  nothing  further  except  that  the  order 
which  he  has  passed  is  the  onljr  order  which  could  be  passed  in  the 
case. 

Appeal  dismissed. 


Bifof  Mr,  Justin  Straight  and  Mr.  Jmtiee  MaJkmood, 

INDAB  EUAB  (Plaintifv)  «.  OUB  PBASAD  awb  akothbb  (DmNDAHTs)*     August  16. 
Ciml  Proeedmre  Code,  «t.  28,  45 — Mii-joimder  ofoauteM  of  action. 

The  jadgment  of  the  majority  of  the  FaU  Bench  in  Nar$ingh  Dom  y.  Manual 
Dubey  (I),  except  in  its  general  obseryations  as  to  the  provisions  of  the  Ciril  Procedure 
Code  relating  to  joinder  of  parties  and  causes  of  action,  proceeded  upon  and  bad 
reference  to  the  special  ciroamstances  of  the  case,  and  to  the  allegations  made  by  the 
plaintiff  in  his  plaint,  and  was  not  intended  to  be  carried  further. 

In  a  suit  for  possession  of  immoveable  property,  part  of  which  had  been 
nsufructuarily  mortgaged  by  defendant  No.  1  to  defendant  No«  9,  the  plaintiff  alleged 
that  the  first  defendant  had  uo  title  to  make  such  a  mortgage,  whUeboth  defendants 
maintained  such  title. 

Meld,  that  inasmuch  as  the  title  of  defendant  No.  2  was  derived  from  defendant 
No.  1,  and  stood  or  feU  with  the  failure  or  luocess  of  the  plaintiff's  claim  against  the 
latter,  there  were  not  two  causes  of  action  but  one,  namely,  the  infringement  of  the 
plaintiflrs  right  by  the  defendant  No.  1,  and  hence  the  suit  was  not  bad  for  misjoinder 
of  causes  of  action. 

Thb  facts  of  this  case  ure  sufficiently  stated  in  the  judgment 
of  the  Oourt. 

Pandit  Moii  Lai  Nehru  and  Pandit  Bishambhar  Nathj  for  the 
appellant. 

Munshi  Ram  Prasad^  for  the  respondent. 

Stbaight,  J.— The  plaint  in  this  case  is  somewhat  prolix,  hut 
stripped  of  superfluous  details  and  allegations^  it  comes  to  this, 
that  as  to  the  defendant  Ghir  Prasad,  the  plaintiff  seeks  to  have 
her  title  declared  to  and  to  obtain  possession  of  a  4  annas  8  pies 
share  in  mauza  Lahra,  and  as  to  the  defendant  Bank,  to  eject  it  as 
a  trespasser  in  possession  from  2  annas  8  pies  out  of  the  4  annas  8 
pies  of  Sisai  Sipah,  which  it  professes  to  hold  under  a  usufructuary 
mortgage  executed  iu  its  favour  hy  the  defendant  Out  Prasad,  by 

*  First  Appeal,  No.  85  of  1887,  from  a  decree  of  Babu  Promoda  Cbaro  Bansiji, 
Subordinate  Judge  of  Allahabad,  dated  the  22nd  March,  1887. 

3 

(1)  I.  L.  B.,  5  AU.,  168. 
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ISSS      having  it  declared  that  he  had  no  title  to  make  such  a  mort- 

,  z —  ffaire,  the  share  mortgaged,  as  well  as  the  remaining  share,  being: 

9.  the  property  of  the  plaintiff  by  inheritance  from  his  deceased 
GuE  PBA91D.  mother  Musammat  Bijja.  It  is  unnecessary  to  say  more  of  the  de- 
fendant Gur  Prasad's  defence  to  the  suit  than  that  he  denies  that 
any  share  in  property  belonging  to  the  plaintiff  is  now  in  his 
possession,  and  as  to  the  2  annas  8  pies  of  Sisai  Sipah,  he  says  it 
was  mortgaged  by  him  to  the  defendant  Bank  with  possession  in 
order  to  raise  funds  to  save  the  share  from  auction-sale  for  arrears 
of  GoYemment  revenue.  The  defendant  Bank  reiterates  this  state- 
ment, and  claims  the  right  of  a  usufructuary  mortgagee  to  hold 
possession  of  the  share  until  the  mortgage-debt  has  been  discharged. 
It  is  clear  therefore  from  this  that  any  right  the  defendant  Bank 
hasj  flows  through  and  from  the  defendant  Giir  Prasad:  in 
other  words,  that  as  to  part  of  the  plaintiff's  daim,  they  have  a 
united  interest,  in  the  sense  that  any  title  the  Bank  can  make,  must 
be  made  through  him.  The  learned  Subordinate  Judge,  who  had 
the  case  before  him,  as  the  Oourt  of  first  instance,  has  held  the  suit 
bad  for  misjoinder  of  causes  of  action  for  the  reasons  stated  by  him 
in  his  decision,  relying  more  especially  on  a  Full  Bench  ruling  of 
this  Oourt,  Narsingh  Dm  v.  Mangal  Dubey  (1).  As  I  am  respon- 
sible for  the  terms  of  the  judgment  of  the  majority  in  that  case, 
having  written  it,  I  think  it  right  to  say  that,  except  in  so  far  as 
the  general  observations  in  it  as  to  the  provisions  of  the  Civil  Pro- 
cedure Oode  relating  to  joinder  of  parties  and  causes  of  action  are 
concerned,  it  proceeded  upon  and  had  reference  to  the  special  facts 
and  circumstances  of  the  case  itself  and  to  the  allegations  made  by 
the  plaintiff  in  his  plaint.  I  may  also  add  that  I  know  my  brother 
Judges,  who  were  parties  to  the  ruling,  took  the  same  view,  and 
had  no  intention  that  it  should  be  carried  further  than  the  parti- 
cular case  in  which  it  was  made.  In  the  present  suit,  as  to  the  one 
head  of  daim  in  which  the  defendand  Bank  is  interested,  any 
title  that  it  possesses  flows  through  and  is  derived  from  the  defend- 
ant Gur  Prasad,  and  if  he  has  usurped  or  appropriated  rights 

(1)  L  L.  R.,  5  AlU  168. 
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which  belong  to  the  plaintiff  as  to  the  village  Sisai  Sipah,  snoh 

title  stands  or  falls  according  as  the  plaintiff  establishes  or  fails  to  Indab  Zuab 

establish  her  claim  against  him.   There  cannot  therefore  properly  QuBPaAfiD 

be  said  to  be  two  causes  of  action :  on  the  contrary,  there  is  a  single 

cause  of  action,  namely,  the  infringement  of  the  plaintiff's  right  by 

the  defendant  Ghir  Prasad,  out  of  which  has  flowed  the  title  asserted 

by  the  defendant  Bank  and  denied  by  the  plaintiff.   For  these 

reasons  I  think  the  learned  Subordinate  Judge  was  wrong  in  the 

view  he  took,  and  in  applying  the  Full  Bench  ruling  to  the  present 

case.   I  allow  the  appeal,  and  reversing  his  decree,  direct  him  to 

restore  the  suit  to  his  file  of  pending  cases  and  to  dispose  of  it 

according  to  law.   Costs  will  be  costs  in  the  suit. 

Mahmood,  J. — I  agree  in  aU  that  has  been  said  by  my  brother 
Straight  in  respect  of  this  case ;  and  as  I  was  the  only  dissentient 
Judge  in  the  Full  Bench  case  of  Narsingh  Das  v.  MangcU  Dubey 
(1),  1  wish  to  say  that  I  am  very  glad  to  adopt  the  interpretation 
which  my  brother  has  put  upon  that  ruling,  and  concur  in  the 
order  which  he  has  made. 

Cause  remanded. 


Before  Sir  Join  Edge,  EL,  ChirfJusHee,  and  Mr,  JntHoe  Mahmood, 
CHEDA  LAL  AiO)  ahotheb  (Plaiktipfs)  v,  BADULLAJEE  and  othbbs  if 

Fraetiee— Appeal  on  full  eowrt-fee  from  decree  diemisHng  euit  in  pori^Bemand 
of  whole  c<ue,  though  no  crose-appeal  or  ohjeotione  preferred — Liemeeal  qf 
whole  suit  on  remand—High  Court  competent  in  second  appeal  to  consider  vali* 
diUf  of  remand  order  not  specifically  appealed—Civil  Procedure  Code^  ss,  b4A, 
561,  562,  578. 

A  pluDtiff  whose  soit  had  been  decreed  in  part  appealed  from  so  mach  of  the 
first  Court's  decree  as  was  adverse  to  him,  and  stamped  his  memorandam  of  appeal 
with  a  stamp  which  would  have  covered  an  appeal  from  the  whole  decree.  The  defen- 
dant did  not  appeal  or  file  croM-objections.  The  lower  appellate  Conrt  remanded 
the  whole  case  to  the  first  Court  under  s.  562  of  the  Civil  Procedure  Code,  the  plaintiff 

♦  Second  Appeal  No.  2086  of  1886  from  a  decree  of  Miulvi  Ziun-ul-abdin,  Subr 
ordinate  Judge  of  Moradabad,  dated  the  24ih  July,  1886,  conflrminjc  a  decree  of 
Muhammad  £zid  Bakhsh,  Munsif  of  Moradabad,  dated  the  22nd  December,  1884. 
(1)  I.  L.  R.,  5  All.,  163. 
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IMS       ^  ftppeaUng  under  ««  588  (28)  from  the  order  of  remtud.   The  first  Court  now  dii- 
—  nuBsed  the  whole  auit,  and«  on  appeal  by  the  plaintiff^  the  lower  appellate  Court  con- 
Chsda  LlL  fl,^^      decree.  On  a  lecond  appeal  to  the  High  Court— 

BlDULLAH.  Meld  (i)  that  the  High  Court  was  competent  to  consider  the  Tslidity  or  propriety 
of  the  order  of  remaaa,  though  it  had  not  been  specifically  appealed  against;  (ii)  that 
the  order  of  remand  was  ultra  virei,  so  &r  as  it  related  to  that  part  of  the  first 
Court's  decree  which  was  favourable  to  the  plaintiif,  the  lower  appellate  Court  not 
having  jurisdiction,  in  the  absence  of  any  appeal  or  objections  by  the  defendant,  to 
disturb  that  part  of  the  decree ;  (iii)  that  the  order  of  remand  was  not  made  valid  by 
the  subsequent  appearance  of  the  plaintiff  before  the  first  Court  or  by  the  appeal  from 
the  first  Court's  decree  on  the  remand;  and  (iv)  that  the  case  was  not  covered  by  s.  678 
of  the  Code. 

Per  IIAHICOOD,  J.-*^.  644  had  no  application  to  the  case,  that  section  relaUng 
only  to  cases  where  one  or  more  of  the  parties  arrayed  on  the  same  side  appealed 
against  a  decree  passed  on  a  ground  common  to  all,  and  not  to  cases  where  either  of 
two  opposite  parties  appealed  from  a  part  of  the  decree  upon  a  court-fee  sufficient  for 
an  appeal  from  the  whole. 

'Maharc^'ah  Moheehwr  Simgh  v.  The  Bengal  Chftenmeni  (1),  Forbee  v.  Ammr* 
wmina  Begwm  (2),  and  8kah  Muklum  LaU  v.  Baloo  Sre$  KiekM  Simgh  (8)  refer- 
red to. 

This  case  was  referred  to  a  DiYision  Benoh  by  Mahmood,  S. 
The  facts  are  sufficiently  stated  in  the  judgment  of  EdgCj  C. J. 
Babu  ICatan  Chandy  tor  the  appellants. 

Munshi  JUadho  Prasad  and  Mir  Zahur  Eusain^  for  the  respon- 
dents. 

Edge,  O.J. — The  plaintiffs  brought  their  suit  in  the  Munsif s 
Court  of  Moradabad.  They  claimed  possession  of  land  and  to  have 
a  door  which  had  been  recently  opened  by  the  defendants  closed. 
The  Munsif  decreed  the  plaintiffs'  claim  as  to  the  land,  and  dismissed 
their  suit  as  to  the  door.  The  plaintiffs  appealed  as  to  so  much 
of  that  decree  as  dismissed  their  suit  to  the  door.  The  defendants 
filed  objections  to  so  much  of  that  decree  as  decreed  the  plaintiffs' 
claim  to  the  land.  The  Subordinate  Judge  on  that  appeal  and  on 
those  objections  remanded  the  whole  case  under  s.  562  of  the  Code 
of  Civil  Procedure.  The  Munsif  on  that  remand  again  decreed  the 
plaintiffs'  daim  as  to  the  land  and  dismissed  their  claim  as  to  the 

(1)  7  Moo.  I.  A.,  283.  (2)  10  Moo.  I.  A.,  340. 

(3)  12  Moo.  I.  A.,  157. 
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door.  The  plaintiffs  again  appealed  as  to  so  much  of  the  decree  as  1888 
dismissed  their  suit  as  to  the  door.  The  defendants  did  not  appeal  Qhbda  Lal 
or  file  ohjeotions.  The  plaintiffs  stamped  their  appeal  with  a  stamp  -q^^^j^^ 
which  would  have  covered  an  appeal  against  the  whole  decree.  On 
that  appeal  the  Subordinate  Judge  again  remanded  the  whole  case 
under  b.  562.  The  Munsit  heard  the  case  again,  and  on  this  occa- 
sion dismissed  the  whole  of  the  plaintiffs'  suit.  From  that  decree 
the  plaintiffs  appealed.  On  appeal  the  Subordinate  Judge  con 
firmed  the  decree  of  theMunsif  and  dismissed  the  appeal.  From  that 
decree  of  the  Subordinate  Judge  this  second  appeal  has  been  pre- 
ferred. As  to  so  much  of  this  appeal  as  relates  to  the  plaintiffs' 
claim  to  have  the  door  closed,  Mr.  Eatan  Chand  for  the  appellants 
does  not  contend  that  we  can  interfere  with  the  findings  below, 
those  findings  being  findings  of  fact,  so  we  need  not  consider  that 
portion  of  the  case.  Mr.  Ratan  Chand  contends  that  the  second 
order  of  remand,  namely,  [that  of  the  10th  December,  1885,  was 
ultra  vires  so  far  as  that  portion  of  the  decree  of  the  25th  Septem- 
ber, 1885,  which  related  to  the  plaintiffs'  claim  to  the  land  was 
concerned,  and  that  the  only  valid  decree  relating  to  the  plaintiffs' 
daim  to  the  land  is  the  decree  of  the  25th  September,  1885,  which 
was  not  the  subject  of  appeal,  and  as  to  which  the  defendants  did 
not  file  objections.  On  the  other  hand,  it  is  contended  that  we 
cannot  in  second  appeal  consider  whether  the  order  of  remand  of 
the  10th  December,  1885,  was  good  or  bad,  as  it  was  not  speci- 
fically appealed  against  as  it  might  have  been  under  s.  588  (28)  of 
the  Code  of  Civil  Procedure,  and  that  the  plaintiffs  by  appealing 
from  the  last  decree  of  the  Munsif  waived  any  right  to  object  to 
the  order  of  the  10th  December,  1885,  and  further  that  this  is  a 
case  within  s.  578  of  the  Code  of  Civil  Procedure. 

As  to  our  power  in  second  appeal  to  consider  the  validity  or 
propriety  of  the  order  of  the  10th  December,  1885,  there  can  be 
no  doubt.  There  are  two  or  three  decisions  of  the  Privy  Council 
which  show  that  that  is  a  power  we  can  now  exercise.  Was  the 
order  of  the  10th  December,  1885,  so  far  as  it  related  to  the  land' 
ultra  tires  or  not?   The  Subordinate  Judge  thought  that  because 
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1888  the  plaintifib  had  stamped  their  appeal  with  a  stamp  whioh  would 
C'HBDA  LiL  appeal  on  the  whole  case,  he  might  treat  the  appeal  whioh, 

V.  in  truth,  was  only  in  respect  of  so  much  of  the  MonsiPs  Court's 
Badullah.  ^qq^  ^  dismissed  the  daim  to  close  the  door  as  if  the  plainti£FB  were 
appealing  against  the  whole  decree.  It  is  an  extraordinary  pro- 
position that  a  Subordinate  Judge  is  to  look  at  the  stamp  on  a 
memorandum  of  appeal  and  not  at  the  memorandum  itself  in  order 
to  see  which  part  of  a  decree  is  the  subject  of  an  appeal  before 
him.  The  plaintiffs'  daim  as  to  the  land  having  been  decreed  on 
the  25th  September,  1885,  they  could  not  have  appealed  against 
that  portion  of  the  decree:  it  gave  them  what  they  asked.  The 
Subordinate  Judge  could  no  more  deal  with  a  part  of  a  decree 
whioh  was  not  challenged  by  a  memorandum  of  appeal  or  by 
objections  filed  by  the  opposite  party  than  he  could  pass  an  order 
reversing  the  decree  of  a  Munsif  when  that  decree  was  not  in  appeal 
before  him.  The  memorandum  of  appeal  or  objections  when  filed 
are  what  give  the  Judge  on  appeal  judisdiction  to  interfere  with  the 
decree  below.  He  cannot  of  his  own  motion  deal  with  a  decree 
whioh  is  not  the  subject  of  appeal  to  him,  or  with  a  portion  of  a 
decree  against  which  portion  there  has  been  no  appeal  and  no 
objections  filed. 

In  so  far  as  he  assumed  to  set  aside  the  decree  of  the  Munsif  of 
the  25th  September,  1885,  which  decreed  the  plaintiffs'  daim  as  to 
the  land,  he  acted  without  any  jurisdiction  whatever.  The  fact 
that  the  plaintiffs  on  that  remand  appeared  before  the  Munsif 
could  not  give  the  Munsif  jurisdiction  to  re-open  the  question 
as  to  the  land.  The  appeal  against  the  decree  of.  the  Munsif 
could  not  validate  the  portion  of  the  order  of  remand  of  the  10th 
December,  1885,  which  was  made  without  jurisdiction.  The  parties 
by  appearing  before  a  Oourt  which  has  no  jurisdiction  cannot  give 
that  Court  jurisdiction  in  the  absence  of  legislative  enactment.  In 
my  opinion  nothing  whioh  had  taken  place  did  make  or  oould 
make  that  portion  of  the  order  of  the  lOtii  December,  1885,  which 
remanded  the  case  as  to  the  land  valid.  As  to  the  contention 
that  this  is  a  case  within  s.  678  of  the  Code  of  Civil  Procedure,  tne 
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answer  to  that  is  threefold.  First  of  all,  there  is  here  more  than  1888 
an  irregularity ;  it  is  an  exercise  of  jurisdiction  where  there  was  ^chbdTlIl 
none.  Seoondljr,  the  act  of  the  Subordinate  Judge  did  affect  the 
merits  of  the  ease  in  this  way,  that  the  plaintiffs  rightly  or  wrongly 
having  got  a  deoree  establishing  their  right  to  the  land,  and  that 
portion  of  the  decree  not  being  before  the  Subordinate  J  udge  on 
appeal,  they  had  established  their  title  so  far  as  a  Oourt  of  law 
oould  estabUsh  it  for  them.  Thirdly,  it  is  a  question  affecting  the 
jnrisdicticn  of  the  Oourt.  In  my  opinion  the  Subordinate  Judge 
had  absolutely  no  jurisdiction  to  deal  with  that  portion  of  the 
deoree  which  was  not  the  subject  of  the  appeal  before  hiln.  I  am 
of  opinion  that  this  appeal  should  be  dismissed  with  costs  so  far  as 
it  relates  to  the  claim  to  close  the  door,  and  that  it  should  be 
allowed  with  costs  here  and  below  so  far  as  it  relates  to  the  claim 
to  the  land,  and  that  so  much  of  the  Subordinate  Judge's  order  of 
the  10th  December,  1885,  and  of  his  last  decree  as  relates  to  the 
piaintifib'  daim  to  the  Itmd  must  be  reversed,  and  the  decree  of  the 
M unsif  of  the  25th  September,  1885,  be  restored. 

Mahmood,  J. — I  agree  in  all  that  has  fallen  from  the  learned 
Chief  Justice  and  in  the  order  which  he  has  made.  This  being  a 
case  referred  by  me  for  decision,  I  wish  to  add  a  few  observations. 
I  understand  the  case  now  as  I  did  when  I  made  my  order  of  refer- 
ence of  the  28th  July,  1887,  and  that  order  enunciated  the  three 
points  on  which  the  decision  of  the  case  depends.  As  to  the  first  of 
these  points  I  have  to  refer  to  s.  544  of  the  Oode  of  Civil  Procedure, 
which  is  the  only  section  on  which  any  reliance  could  be  placed  for 
the  contention  that  when  the  plaintiff  who  has  only  partly  suo« 
oeeded  had  appealed  from  such  portion  of  the  decree  as  was  against 
him  upon  the  stamp  valued  in  proportion  to  the  whole  amount  of 
the  daim  in  the  appellate  Court,  he  would  be  placed  on  a  worse  foot- 
ing than  that  on  which  he  stood  before  he  had  preferred  an  appeal. 
S.  544  of  the  Code  of  Civil  Procedure  applies  in  my  opinion  only  to 
appeals  by  parties  arrayed  on  the  same  side  of  a  litigation  in  the 
original  Court,  and  against  whom  judgment  on  a  oommon  ground 
has  been  passed  and  only  some  of  them  appeal  from  such  judgment 
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1888  on  behalf  of  themselyes  and  others  who  do  not  join  in  the  ^»peaL 
Chipa  Lal  ^^^^  section  does  not  relate  to  oases  in  whioh  a  party  (be  he  plain- 
Badullah  ^  defendant  in  the  original  Court)  who  has  been  ansoooessfol 
only  to  a  oertain  extent  of  the  subject-matter  of  the  litigation  in 
appeal  from  so  much  of  the  deoree  as  has  been  passed  against  him 
happens  to  Talue  the  appeal  as  if  it  related  to  the  whole  subject- 
matter  of  the  litigation,  or  to  pay  court-fees  on  such  amount  No 
Oourt  oould  take  a  matter  such  as  the  payment  of  the  oourt-f  ees 
stamps  as  a  test  whereby  its  jurisdiction  is  to  be  decided,  I  hold, 
therefore,  on  the  first  point  in  the  referring  order  that  that  ques- 
tion should  be  answered  in  the  negative.  As  to  the  second  question 
enunciated  in  my  order  of  reference,  I  agree  with  the  learned  Chief 
Justice  in  holding  that  so  much  of  the  deoree  of  the  first  Court  as 
was  not  appealed  from  was  not  within  the  scope  of  the  jurisdiction 
of  the  lower  appellate  Court,  and  that  Court  in  making  its  order 
acted  uttra  vires  at  without  jurisdiction,  because  no  tribunal  has 
any  power  to  deal  with  the  subject-matter  of  the  litigation  which 
is  not  brought  before  it  as  the  subject  for  adjudication.  On  the 
third  question  as  stated  by  me  in  the  order  referring  the  case,  I 
have  no  doubt,  for  the  reasons  which  have  been  stated,  that  the 
provisions  of  s.  578  of  the  Code  do  not  cover  the  case  even  though 
in  consequence  of  the  remanding  order  of  the  10th  December,  1885, 
which  was  passed  under  s.  562  of  the  Code  of  Civil  Procedure,  a 
trial  (k  novo  has  taken  place  in  this  case  and  a  deoree  has  been 
passed  by  the  first  Court  dismissing  the  daim,  and  that  decree  has 
been  confirmed  by  the  lower  appellate  Court  The  scope  of  that 
section  cannot  be  so  extensive  as  to  bring  within  the  scope  of  ad- 
judication matters  not  subject  to  adjudication  in  the  Court  of 
first  instance  or  in  theCourt  of  appeal,  and  therefore  the  interference 
by  the  lower  appellate  Court  whioh  it  made  by  the  ordw  of  the 
10th  December,  1885,  was  illegal,  and,  as  such,  fit  for  being  inter- 
fered with  by  us  even  at  this  stage.  It  has  been  argued  that 
because  the  lower  appellate  Court's  order  of  the  10th  December* 
1885,  might  have  been  appealed  from  under  s.  588  of  the  Code  of 
Cvril  Procedure,  and,  inasmuch  as  such  appea^was  not  preferred,  in 
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is  no  longer  open  to  us  in  second  appeal  to  consider  the  TaUdiiy  of  I888 

that  order.   Orders  of  remand  such  as  s.  562  contemplates  are  ChbdaLuT 

necessarily  orders  of  an  interlocutory  character  because  they  do 

not  definitely  purport  to  dispose  of  the  litigation  with  which  they 

deaL   Such  orders  may  no  doubt  be  appealed  from,  and  the  Court 

of  appeal  can  adjudicate  on  them  with  such  power  as  to  finalify  as 

the  appellate  Oourt  possesses.   But  when  in  a  case  such  as  this 

such  order  is  not  appealed  from,  and,  having  been  carried  outj 

adjudication  in  pursuance  thereof  has  been  made,  I  do  not  think  that 

the  oircumstaDce  of  such  order  not  being  appealed  from  would 

preclude  the  parties  from  bringing  up  such  questions  when  the 

final  decree  in  the  case  has  been  made  and  is  rendered  the  subject 

of  an  appeal   The  learned  Chief  Justice  has  stated  why  this 

should  be  so  on  legal  reasoning,  and  indeed,  if  any  further  reason 

were  required,  I  should  say  that  the  rulings  of  their  Lordships  of 

the  Privy  Council  in  Maharq/ah  Moheshur  Singh  v.  The  Ifengal 

Oovemmenf  (1),  Forbes  v.  Ameeroonma  Begum  (2),  and  Shah 

MMiun  Lai  y.  tieiboo  8ree  Kiahm  Singh  (3)  were  authorities  for 

thia  proposition.  These  rulings  proceeded  no  doubt  on  earlier  law, 

but  I  am  not  aware  that  the  rule  has  been  modified  in  the  Civil 

Procedure  Code  by  which  this  case  is  covered.   The  effect  of  this 

view  is  to  agree  with  the  decree  of  the  learned  Chief  Justice. 

Appeal  allowed  in  part^ 


FULL  BENCH.  igss 

  June  2. 


Before  Sir  John  Edge,  Kt,  Chief  Juttice,  Mr,  JutHoe  Brodhurgt  and 
Mr,  Juttice  Mahmood, 

KHUMAN  SINQH  Aim  othbbs  (Dbfbvdants)  v.  HABDAI  (PLAnrriiF). 

Fre'emption^Wajih'UUarz — ChntirueHon — "  Raribi,"  meaiUnff  qf. 
The  word  "JtcMriH"  used  by  itself  in  the  pre-emptive  claose  of  a  wajib'Ul'turz  to 
indicate  shareholders  **  near  "  to  the  vendor  is  ambigaons  and  inadequate  to  express 
the  intentions  of  the  shareholders. 

(1)  7  Moo.  I.A.,  m       (2)  10  Moo.  I.A.,  340. 
(3)  12  Moo.  l  A.,  167. 
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£humak 

81NGH 

V. 

Habdai. 


The  pre-emptive  elaoae  in  the  wajtb'id'a/rz  ot  a  village  gtve  a  right  of  pre-eiiip- 
-  tion,  in  cafeit  of  sale  by  shareholders,  first  to  "  hhai  hakHei  **  (own  brothers),  next  to 
"  karibi  "  (near),  and  next  to  co-sharers  io  the  same  ihohe  as  the  vendor. 

Held  that  although  the  word  "  haribi "  mast  be  read  in  connection  with  the 
preceding  word  "hhai,*'  the  words  "  hh<U  iaribi  '*  could  not  reasonably  be  confined  to 
cousins,  but  must  be  construed  as  meaning  " hhai  hamd  "  or  "  hhai  log**  so  as  to 
include  all  near  relatives,  both  male  and  female. 

MeU  also  that  a  vendor's  father's  brother's  widow,  holding  a  share  in  the  village 
absolutely  and  as  heir  of  her  deceased  husband,  was  entitled  to  pre-emption  in  pre- 
ference to  the  vendees,  who  were  only  sharers  iu  the  same  thoke  as  the  vendor. 

This  was  a  suit  for  pre-emption,  based  on  the  following  clause  in 
the  wqfib'Ul-arz  of  a  village 

A  shareholder  wishing  to  sell  his  share  will  sell  it  (t.^.,  offer 
it  for  sale)  at  a  fair  price,  first  to  a  thai  haJHki  (an  own  brother), 
after  that  to  karibi  (near),  after  that  to  a  sharer  in  the  thoke  or  in 
a  second  (or  another)  thoke.** 

The  plaintiff  was  one  Musammat  Hardai,  widow  of  one  Jawahir 
Lai.  The  vendors  (who  did  not  contest  the  daim)  were  her 
nephews— sons  of  her  husband's  brother.  The  defendants-vendees 
were  sharers  in  the  village  and  in  the  same  thoke  as  the  plaintiff. 
Among  other  pleas  they  contended  (i)  that  the  plaintiff  was  not  a 
sharer  within  the  metuiing  of  the  wajib'uUarz^  as  she  was  in  pos- 
session of  the  share  by  virtue  of  which  she  claimed,  by  way  of  nuun- 
tenance  as  a  Hindu  widow,  and  not  by  right  of  inheritance,  (ii) 
that  assuming  her  to  be  a  sharer,  she  did  not  come  within  the 
category  of    karibi^*  and  so  had  no  right  preferential  to  their  own. 

The  Oourt  of  first  instance  (Subordinate  Judge  of  Meerut)  dis- 
missed the  suit.   The  Oourt  observed: — 

Now  the  question  is  whether  the  plaintiff  in  this  case,  who  is 
the  aunt  of  the  vendors,  that  is,  the  vendors'  father's  brother's  wife, 
comes  within  the  word  *  karibi*  Reading  the  word  *  *anV  with  the 
preceding  words  '  bhai  hakiki,*  there  remains  no  doubt  that  these 
words  hakiki  and  karibi  (real  and  near)  are  used  in  connection  with 
the  word  bhai  (brother),  and  that  they  both  qualify  the  same  word 
bhai.   In  fact,  I  see  that  no  other  construction  can  reasonably  be 
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pat  to  it.  Whoever  else  may  oome  under  the  words  bhai  harihi^  I  do  1888 
not  think  that  a  female  relative,  such  as  the  plaintiff,  can  be  brought  s^^jj^^^ 
within  those  words.   If  the  words  bhai  hakiki  and  bhai  karibi  be  Singh 
oonstmed  strictly^  they  would  not  include  any  but  the  brothers  and  Habdai. 
oousins  ;  by  a  broader  construction,  as  the  word  bhai  sometimes 
is  used  in  vernacular  common  dialogue,  it  may  mean  and  include 
some  other  male  near  relatives  ;  but  to  include  an  aunt  in  the 
word  bhai  would  certainly  be  going  too  far,  and  giving  it  a  mean- 
ing which  is  never  applied  to  it.   I  am  of  opinion  that  the  second 
issue  must  be  decided  against  the  plaintiff  and  the  (plaintiff's  case 
must  fall  with  this  finding.   The  vendees  bemg  also  sharers  in  the 
tAoke,  the  plaintiff  has  no  preferential  right  over  the  vendees.  It 
is.  not  now  necessary  to  go  into  the  other  issues.   I  dismiss  the 
plaintiff's  case  on  the  aWe  finding  and  order  her  to  bear  the  costs 
of  both  sides. 

On  appeal  the  District  Judge  of  Meerut  being "  clearly  of 
opinion  that  the  appellant  as  the  widow  of  a  karibi  relative  of  the 
vendors,  holding  her  husband's  share  by  inheritance,  is  entitled 
to  pre-emption,  "  reversed  the  first  Court's  decision,  and  remanded 
the  case  under  s.  562  of  the  Civil  Procedure  Code  for  trial  on  the 
merits.  On  the  remand,  the  Court  of  first  instance  decided  the 
remaining  issues  in  favour  of  the  plaintiff,  and  so  decreed  the  claim. 
On  appeal  the  District  J udge  affirmed  the  decree.  The  defendants 
appealed  to  the  High  Court. 

On  the  24th  January,  1888,  the  appeal  came  for  hearing  before 
Edge,  C.  J.,  and  Brodhurst  and  Mahmood,  JJ.,  who^made  an  order 
the  material  portion  of  which  was  as  follows  : — 

*^  We  remand  this  case  under  s.  566  of  the  Code  of  Civil  Pro- 
oedure  for  a  finding  as  to  whether  at  the  date  of  the  sale  and  at 
the  date  of  the  commencement  of  this  action  the  plaintiff  was 
in  possession  of  the  share  in  the  thoke  by  way  of  maintenance  or 
by  right  of  inheritance.  The  share  to  which  we  refer  is  the  share 
by  reason  of  which  her  pre-emptive  right  is  alleged  to  accrue." 

To  this  remand  the  lower  appellate  Court  returned  a  finding 
to  the  effect  that  at  the  dates  mentioned  the  plaintiff^  held  her 
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1888  share  absolutely,  by  right  of  inheritanoe  to  her  deceased  hiisbaad. 
Khuicak        objections  were  filed  to  this  finding. 

Singh  The  Hon.  Pandit  Ajudhia  Nath  and  Munshi  Mam  Prasad,  for 
Haw)ai.    the  appellants. 

The  Hon.  T.  Cankn  and  Pandit  Bishambhar  NcUhy  for  the 
respondent. 

Brodhubst,  J. — Plea  No.  1  was  withdrawn  before  we  remanded 
the  case  under  s.  666  of  the  Civil  Procedure  Code.  The  finding 
on  the  issue  we  remanded,  namely,  whether  at  the  date  of  the 
sale  and  at  the  date  of  the  conunenoement  of  the  action,  the  plain-^ 
tiff  was  in  possession  of  the  share  in  the  thoke  by  way  of  main« 
tenance  or  by  way  of  inheritance,"  is  in  the  plaintiffs  favour,  the 
lower  appellate  Court  having  found  that  Musammat  Hardai  held 
her  share  absolutely  as  the  heir  of  her  deceased  husband  Jawahir 
Lai  and  was  thus  in  enjoyment  of  it  at  the  time  of  the  sale,  and 
to  this  finding  no  objection  has  been  taken.  The  only  other  plea 
that  on  the  former  occasion  was  seriously  pressed  is  No.  2 ;  thus 
the  sole  point  that  remains  for  consideration  is  as  to  the  meaning 
of  the  wqjilhuUarz.  The  passage  in  dispute  is  as  follows  : —  ^  A 
shareholder  wishing  to  sell  his  share  will  sell  it  (t.«.,  offer  it  for 
sale)  at  a  fair  prioe,  first  to  a  bhai  hakiki  (own  brother),  after  that 
to  '  karibi '  (near),  aft^  that  to  a  sharer  in  the  thoke  or  in  a  second 
(or  another)  thoke,^^  The  question  here  is,  what  is  the  meaning  of 
the  word" karibi'^ 

The  difficulty  that  has  arisen  on  this  part  of  the  case  is  owing 
to  a  word  having  been  used  that  is  ambiguous  and  inadequate 
to  convey  clearly  the  intentions  of  the  shareholders.  Obscure 
language  such  as  that  above  referred  to  should  not  be  permitted 
by  any  settlement  officer  to  be  made  use  of  in  a  wajib-uUam. 

I  have  referred  to  several  dictionaries,  including  those  of 
Forbes,  Wilson,  Sahakespear,  Bichardson  and  FaUon.  In  none 
of  them  is  the  word  "  karibi "  mentioned,  but  "  karib  "  is  shown 
in  all  of  them  to  mean  near  either  in  space  or  relationship.  In 
Wilson's  Glossary,  the  meanings  of  the  word  are  given  as  near 
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near  to,  also  near  in  relationship,  a  kinsman,  a  relative,  a  oonneo-  188S 
tion  by  birth  or  marriage  excepting  the  relation  of  parent  and  Khumui 
child."   "  KaribV^  apparently  is  not  a  word  that  could  correctly  SmaH 
be  used  alone,  as  are  the  words  kardbuUdaran  or  rishtadaran  to  Habdii. 
denote  relations,  and  so  far  as  I  can  learn  it  is  not  generally  so 
used  even  by  uneducated  persons. 

The  first  Court — the  Subordinate  Judge  of  Meerut — observes: 
Now,  the  question  is  whether  the  plaintiff  in  this  case,  who  is  the 
aunt  of  the  vendors,  that  is,  the  vendors'  father's  brother's  wife* 
oomes  within  the  word  '  karibiJ   Beading  the  word    karibi  "  with 
the  preceding  word  *bhai  hakikiy*  there  remains  no  doubt  that 
both  these  words  * hakiki^  and  karibi  (real  and  near)  are  used  in 
connection  with  the  word  bhai  (brother),  and  that  they  both  qualify 
the  same  word  bhai.   In  fact,  I  see  that  no  other  construction 
can  be  reasonably  put  to  it.   Whoever  else  may  come  under  the 
words  bhai  karibiy  I  do  not  think  that  a  female  relative  such  as  the 
plaintiff  can  be  brought  within  those  words.   If  the  words  bhai 
karibi  and  bhai  hakiki  be  construed  strictly,  they  would  not  include 
any  but  the  brothers  and  cousins.   By  a  broader  construction, 
aa  the  word   bhai  sometimes  is  used  in  vernacular  common 
dialogue,  it  may  mean  and  include  some  other  male  near  relations, 
but  to  include  an  aunt  in  the  word  bhai  would  certainly  be  going 
too  far  and  giving  it  a  meaning  for  which  it  is  never  applied." 
I  agree  with  the  Subordinate  Judge  in  thinking  that  the  word 
karibi  as  well  as  the  word  hakiki  must  be  read  in  connection  with 
the  word  bhai. 

I  was  at  first  much  impressed  by  the  arguments  of  the  learned 
pleader  for  the  appellants,  and  was  strongly  inclined  to  think  that 
the  Subordinate  Judge  had  placed  a  right  interpretation  on  the 
words  above  referred  to,  and  I  was  more  especially  inclined  to 
think  so  as  the  lower  appellate  Court  had  given  no  reason  whatever 
for  arriving  at  a  different  conclusion ;  but,  having  regard  to  some 
remarks  that  fell  from  my  brother  Mahmood  at  the  first  hearing  of 
the  case,  I  consider  that  that  although  karibi  must  be  read  in  con- 
nection with  the  preceding  word  bhai^  the  words  thai  karibi  must 
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1888     be  held  to  include  more  than  oonsinB;  for  it  appears  unreasonable 
Xhumak      suppose  that  the  shareholders  of  the  village  in  question  can  haye 
ttiMOH    intended  to  allow  the  right  of  pre-emption  to  a  second  or  third 
Habdai.    oousin  and  to  deny  it  to  a  father  or  an  uncle  or  even  to  a  paternal 
nephew,  who  among  Hindus  is  frequently  regarded  with  almost, 
if  not  as  strong,  affection  as  an  own  son. 

Our  attention  has  been  drawn  to  the  judgments  in  an  earlier 
case,  Second  Appeal  No.  316  of  1S86,  from  the  same  district  of 
Meerut  (1) .  In  that  case,  the  lower  appellate  Court,  the  then  J udge 
of  Meerut,  in  considering  similar  words  in  a  wq/ib-ul^ruj  observed : 
The  decision  in  this  case  depends  on  the  interpretation  to  be 
put  on  the  wajib-uUart,  That  document  lays  down  that  an  own 
brother  and  then  a  karibi  and  then  a  co-sharer  should  have  the 
option  of  purchase.  The  words  are  atoul  bhai  hakiki  ba  bha^ 
karibi.**  The  lower  Court  holds  that  the  word  bhai  governs  the 
word  karibi^  and  that  it  is  own  brothers  and  then  near  brothers  or 
cousins  that  have  the  preference,  and  that  after  them  all  co*  sharers 
are  equal,  and  consequently  the  plaintiff  and  the  purchaser  both 
being  sharers,  the  plaintiff  has  no  right  of  pre-emption  over  the 
defendants,  the  purchaser.  In  the  opinion  of  this  Court  the  words 
in  the  mjib-uUarz  mean  that  after  own  brothers,  persons  karibi^ 
that  is,  in  any  way  connected,  have  a  right  of  pre-emption,  and 
that  the  word  karibi  is  not  confined  to  cousins.  Even  supposing  that 
the  word  *ari6»  is  govemedbythewordiAai,  the  Court  holds  that  the 
word  bhai  cannot  be  confined  to  cousins,  but  that  the  wordis  used  in 
a  much  wider  sense  and  means  bhai  bund.  Connections,  however 
.  distant,  being  of  the  same  stock,  are  called  bhaia.  Under  either 
interpretation  the  Court  holds  that  plaintiff  has  a  preferential 
right  of  pre-emption."  . 

A  Bench  of  this  Court  [Edge,  C.J.]  and  Straight,  J.]  in  dispos- 
ing of  that  second  appeal,  remarked :  Itseems  to  us  that  the  Judge 
has  placed  a  reasonable  construction  upon  the  ioajilhul-art^  and  one 
which  we  ought  not  to  disturb,''  and  the  appeal  was  accordingly 
dismissed. 

(1)  Not  reported. 
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I  am  now  of  opinion  that  the  point  was  properly  decided,  and 
I  may  add  that  if  in  the  present  case  the  words  bhai  karibi  were ' 
intended  to  refer  to  oonsins  only,  there  was  no  necessity  to  have 
preyionsly  nsed  the  words  bhai  hahkiy  as  an  own  brother  would 
have  been  included  in  the  words  bhai  karibi^  he  being  not  only  a 
near  bhai  but  the  nearest  bhai "  of  alL  Moreoveri  if  own  brothers 
and  cousins  were  the  only  relations  that  were  to  be  allowed  to  pre- 
empt, own  brothers  having  been  clearly  mentioned,  cousins  should 
not  have  been  referred  to  in  the  words  bhai  karibi^  but  should  have 
been  described  by  the  words  "  bhai  chachera^^  phuphera^^^  "  fwa- 
tneray*    mameray^  according  to  the  intentions  of  the  shareholders. 

Having  regard  to  the  considerations  above  mentioned,  I  think 
that  in  order  to  obtain  the  meaning  intended  by  the  co-sharers,  we 
must  not  only  read  the  words  karibi  with  the  word  bhai^  but  must 
also  regard  the  word  bhai  as  meaning  bhai  bund  or  bJiai  log,  so 
that  bhai  karibi  shall  include  all  near  relations  both  male  and 
female. 

Under,  these  circumstances  I  am  of  opinion  that  this  appeal 
should  be  dismissed  with  costs. 
Edob,  O.J. — I  am  of  the  same  opinion. 
Mahmood,  J.— So  am  I. 

Appeal  dismissed. 
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BASSU  EUAB  avd  othbbb  (PLUNTiriB) «.  DHUM  8INGH 
(Dbtbitdant). 

[On  appeal  from  the  High  Coart  for  the  North-Western  Provincee.] 

Act  ZVoflSll  {Limitation  Act),  sch.  ii,  JSoi,  64  and       Act  IX  of  1S72 
{CotUraet  Act),  s,  65. 

Money  due  on  an  account  itated  which  wonld,  as  inch,  have  been  barred  in  three 
years  from  the  statement,  under  Act  XV  of  1877,  sch.  ii,  art.  64,  becomes,  for  pur- 
poses of  limitation,  a  debt  of  another  character,  when,  it  having  been  the  subject  of 

Present:  The  Eabl  ov  Sblbosnb,  Load  Hobhousb,  Lobd  MiONAGHTBir,  Sib 
B.  Pbaoocx,  and  Sib  R.  Couch. 


P.O. 
J.  c. 

June  21 
and 

1888. 


Digitized  by  Google 


48 


THE  INDIAN  LAW  EEP0RT8. 


[VOL.  XI 


1888  arrangement  whereby  it  was  to  be  retained  by  the  debtor  as  part  of  the  oonri. 

 —  deration  upon  a  proposed  sale  of  land,  that  arrangement  failed^  the  sale  not  being 

^  specifically  enforceable,  and  so  declared  by  decree. 

Dhtjm  Singh.  I^  contemplation  of  a  sale  of  land  by  the  debtor  to  the  creditor,  it  was  agreed 
that  the  book-debt  should  be  retained  by  the  former  in  satisfaction  of  part  of  the 
price,  bnt  the  parties  failing  to  agree  as  to  certain  other  terms*  a  snity  brought  by  the 
intending  vendor  for  specific  performance;,  was  dismissed,  on  the  ground  that  no 
effectual  agreement  had  been  made. 

Held  that  this  decree  brought  about  a  new  state  of  things,  and  imposed  a  new 
obligation  on  the  debtor,  who  could  no  bnger  allege  that  he  was  absolved  by  the 
creditors  being  entitled  to  the  land  instead  of  the  mcmey.  He  became  bound  to  pay 
that  which  he  had  retained  in  payment  of  his  land,  the  date  of  the  decree  giving  the 
date  of  the  failure  of  an  existing  consideration  within  the  meaning  of  art.  97. 

The  matter  might  also  be  regarded  as  falling  under  s.  66  of  the  Contract  Act 
IX  of  1872,  under  which,  when  the  sgpreement  was  decreed  ineffectual,  the  debtor 
having  previously  received  an  advantage  under  it,  was  made  liable  "to  restore"  that 
advantage,  or    to  make  compensation  for  it." 

Appeal  from  a  decree  (12th  Maroh,  1886,)  of  the  High  Courty 
reversing  a  decree  (26th  Maroh,  1885^)  of  the  Sahordinate  Judge 
of  Saharanpar. 

The  suit  out  of  which  this  appeal  arose  was  commenced  by  Lala 
Bara  Mal^  lately  a  Shraf  at  Saharanpur,  with  his  wife  Musam- 
mat  Bassu  Euar,  against  Lala  Dhum  Singh.  Bam  Mai  died 
pending  the  suit,  and  his  sons  having  been  joined  with  the  widow 
as  plaintiffs,  were  now  appellants  with  her. 

In  1879,  Dhum  Singh  owing  money  to  Baru  Mai,  they  entered 
upon  an  arrangement  that  Baru  Mai,  buying  villages  of  Dham 
Singh  for  Es.  55,000,  should  give  credit  for  and  write  off  so 
much  as  was  equal  to  the  debt,  receiving  only  the  balance  in  cash ; 
it  appearing  from  the  accounts  down  to  1st  September,  1879,  that 
the  debt  was  Bs.  33,359.  The  conveyance  was  to  be  made  to 
Bassu  Kuar,  the  wife,  but,  disputes  afterwards  arising,  completion 
was  refused  by  Baru  Mai.  On  3rd  September,  1880,  Dhum 
Singh  sued  him  for  specific  performance ;  but  his  suit,  although 
decreed  by  the  Court  of  first  instance,  was  dismissed  by  the  High 
Court  on  the  14th  March,  1884 ;  that  Court  holding  that  there 
had  been  no  unqualified  acceptance  of  the  terms  by  Baru  Mal^and 
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that  no  binding  contract,  enforceable  by  law,  had  been  made  1888 
between  the  parties  (1).  Basbu  Kuab 

V. 

The  present  suit  was  brought  on  the  18th  September,  1884,  the 
plaint  stating  that  the  defendant  refused  to  refund  the  amount,  for 
which  an  allowance  in  the  sale  consideration had  been  made 
although,  in  consequence  of  his  own  acts,  the  contract  of  sale  had 
been  declared  bj  the  High  Court,  on  the  14th  March,  1884,  not  to 
be  enforceable;  and  inferring  that  the  cause  of  action  had  arisen 
on  that  date. 

The  defendant  by  his  written  statement  set  up  limitation  under 
Act  XV  of  1877,  alleging  that  nothing  had  occurred  during  the 
transactions  and  litigation  between  the  parties  to  alter  the  nature 
of  the  original  debt  which  had  accrued  in  1879. 

The  Subordinate  Judge,  M.  Muhammad  Maksud  Ali  Ehan, 
decreed  the  claim  for  Bs.  3,359,  with  interest  at  7  annas  9  pies  per 
cent,  per  month,  that  being  the  rate  at  which  it  had  been  entered 
in  the  books  and  in  conformity  with  custom.   This  decision  was 
reversed  on  appeal  by  the  High  Court  in  the  following  judgment: — 
Prior  to  September,  1879,  there  had  been  various  transac- 
tions between  the  parties,  and  these  transactions  resulted  in  a 
debt  due  by  the  defendant  to  the  plaintiff  of  Bs.  33,869-3-6,  that 
being  the  identical  amount  which  is  claimed  in  the  present  suit. 
In  September,  1879,  the  parties  entered  into  negotiations  as 
to  the  mode  in  which  this  debt  should  be  liquidated.   The  de- 
fendant apparently  was  not  in  a  position  at  that  time  to  pay  in 
money,  but  he  had  certain  landed  property,  and  negotiations  took 
place  for  the  sale  of  this  property  to  the  plaintiffs,  and  the  extin- 
guishment of  the  old  debt  thereby.   These  negotiations  proceeded 
so  far  that  the  purchase-money  was  fixed  at  £s.  55,000,  and  it  was 
agreed  that  the  plaintiff  should  pay  this  amount  by  giving  credit 
to  the  defendant  to  the  extent  of  the  debt  due  by  him  and  paying 
the  balance  in  cash.   So  far  the  negotiations  were  completed, 
except  apparently  a  few  minor  points.    In  the  end,  however,  a  dis- 

(1)  Weekly  Notes,  1884,  p.  161. 
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1888     pute  arose  as  to  what  had  been  settled  as  the  aotaal  tenns  of  the 
Babsu  BivkR  ^^S^  which  were  to  be  reduced  into  writing.   The  defendant 
Dhttu     ^^^^^  ^      against  the  plaintiff  fpr  specific  performance  of  the 
Singh,    oontraot  which  he  alleged  had  been  settled  and  executed  for  the  sale 
to  the  latter  of  the  property  in  dispute.   That  suit  was  tried  by 
the  Subordinate  Judge,  who  decreed  the  claim.   In  appeal  the 
High  Court  reversed  the  Subordinate  Judge's  decree,  as  it  appeared 
that  the  parties  were  never  ad  idem  with  reference  to  the  oontraot 
set  up  by  the  then  plaintiff.   It  is  said  now  that  this  Court  found 
that  the  true  oontraot  was  not  the  contract  set  up  by  the  then 
plaintiff,  but  was  in  fact  the  contract  set  up  by  the  then  defendant, 
who  is  now  plaintiff.   From  the  judgment  of  the  Court,  however, 
'  it  appears  that  this  is  not  what  was  then  decided.   All  that  the 
judgment  shows  is  that  the  contract  set  up  in  that  suit  was  not 
proved  because  there  was  no  evidence  that  the  parties  had  come  to 
any  agreement  that  that  was  to  be  the  contract.    That  is  all  that 
was  necessary  for  the  decision  of  that  case.   The  judgment  in 
effect  decided  that  there  had  been  no  contract,  and  the  parties  were 
therefore  relegated  to  their  original  position.   In  other  words,  the 
negotiations  failed,  because  they  resulted  in  an  agreement,  and  the 
original  debt  due  by  the  present  defendant  to  the  present  plaintiff 
always  remained  due  and  is  so  still.   It  is  alleged  that  the  oontraot 
was  completed  on  the  Ist  September,  1879,  and  that  is  therefore 
the  latest  possible  date  we  can  look  to  in  considering  when  the 
money  became  due.   The  whole  amount  had  in  fact  become  due 
Lefore  that  date  by  reason  of  prior  transactions,  but,  upon  the  view 
most  favourable  to  the  plaintiff,  and  assuming  that  an  account  was 
stated  on  that  day,  giving  rise  to  a  new  period  from  which  limita- 
tion would  begin  to  run,  it  is  impossible  to  assign  the  debt  to  a 
later  date  than  that.   The  present  suit  was  brought  on  the  I8th 
September,  1884,  that  is  to  say  much  more  than  three  years  from 
latest  possible  date  upon  which  the  debt  can  be  said  to  have  become 
due.   Under  these  circumstances  the  suit  is  barred  by  limitation. 
The  plaintiff's  contention  is  that  the  contract  which  he  set  up 
was  found  to  have  been  completed,  and  under  its  terms  this  money 
having  been  credited  in  the  present  defendant's  books,  was  to  be 
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treated  as  a  payment  by  the  present  plaintiff  as  a  deposit  on  aoooant  1888 

of  the  sale,  and  the  present  suit  is  therefore  a  suit  for  money  had  Bassct  Kuab 

and  reoeiyed,  upon  a  cause  of  action  which  did  not  arise  until  the  j^^^^ 

oontract  had  gone  off^  i.e.,  when  this  Court  decided  that  the  contract  biNon. 

set  up  by  the  present  defendant  was  not,  but  that  set  up  by  the 

plaintiff  was,  binding.   I  am  of  opinion  that  this  contention  must 

fail.   In  the  first  place,  by  the  terms  of  the  contract  itself  which 

is  now  set  up  by  the  plaintiffs,  no  deposit  was  payable,  and  the  price 

was  not  to  be  paid  till  the  completion  of  the  contract.  Secondly, 

in  the  present  plaintiff's  letter  to  the  defendant  demanding  payment 

of  the  money,  and  dated  the  29th  September  1879,  the  plaintiff 

did  not  demand  the  money  of  the  defendant  or  ask  him  to  return 

it  as  a  deposit,  but  denaanded  it  simply  as  the  balance  of  the  old 

demand.   Under  these  circumstances  it  is  impossible  to  treat  the 

money  as  anything  but  the  old  balance  due  from  the  defendant  to 

the  plaintiff,  and  as  that  debt  was  barred  by  limitation  at  the  time 

when  this  suit  was  brought,  I  am  of  opinion  that  the  Subordinate 

Judge  should  have  given  the  defendant  a  decree^  The  appeal  must 

be  decreed  with  costs. " 

Mx,R.  F.  Dvyne,  for  the  appellant,  argued  that  the  effect  of  the 
respondent's  suit  upon  the  agreement,  which  treated  the  debt  as  a 
subsisting  part  of  the  consideration,  and  to  that  amount  pari  payment 
was  that  the  appellant's  claim  was  not  barred  under  article  64^,  as  on  a 
debt  upon  an  account  stated  in  1 879.  Upon  one  view,  the  transaction 
between  the  parties,  and  the  suit  for  specific'performance,  showed 
grounds  for  deduction  of  the  period  occupied  by  the  suit.  This 
would  give  an  addition  to  the  three  years,  as  the  suit  lasted  from 
3rd  August  1880,  to  14th  March  1884.  Until  the  agreement  for 
the  sale  of  the  land  had  been  finally  brought  to  an  end,  the  appel- 
lant was  in  the  position  of  a  person  whose  claim  had  been  satis- 
fied by  the  substitution  of  the  land  for  his  debt,  and  no  suit  could 
have  been  successfully  brought.  Upon  this  part  of  the  argument 
Musammat  Bant  Sumomoyi  v.  Shoshi  Mokhi  Burmonia  (1)  was 
cited,  and  it  was  argued  that  in  another  view,  and  if  there  was  no 

(1)  12  Moo.  1.  A.,  244. 
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1888  fiufipension  of  the  right  to  sue  upon  the  aooonnt  stated,  the  date 

L88V  KuAB  *^  decree,  w'a.,  14th  March,  1884,  waa  the  starting  point 

V,  of  limitation,  inasmnch  as,  on  the  dismissal  of  the  suit*  a  new  case 
SuroH.  accrued.   Also  acknowledgment  of  liability  had  taken  place. 

[Reference  was  made  by  one  of  their  Lordships  to  Eue  t.  Watson 
(l)  in  regard  to  a  suggestion  of  a  temporary  lien  on  so  much  ol 
the  land  as  would  have  been  covered  by  the  proportionate  part  of 
the  purchase-money,  represented  by  the^debt  retained  for  a  time.] 
It  was  also  argued  that  the  daim  should  have  been  held  to  fall 
within  the  Contract  Act,  IX  of  1872,  s.  65.  The  interpretation 
clause,  s.  2,  of  that  Act  explained  a  void  "  agreement  as  being  an 
agreement  not  enforceable  by  law ;  and  it  was  submitted  that 
Dhum  Singh,  on  the  dismissal  of  his  suit  on  the  14th  March  1884, 
became  bound  to  pay  the  amount  of  the  debt  previously  retained; 
being  made  liable,  by  s.  65,  to  restore  an  advantage  received  under 
a  contract  that  had  become  void. 

Mr.  Charks.  H.  Hilly  for  the  respondent,  argued  that  the  ques- 
tion raised  must  be  disposed  of  upon  the  law  of  limitation  as 
applied  in  the  judgment  of  the  High  Court.  It  was  the  completion 
of  the  contract  that  alone  could  turn  the  retention  of  the  debt  into 
a  payment,  as  the  price  of  the  land  was  not  to  be  paid  tUl  then ; 
and  the  debt  remained,  from  first  to  last,  the  balance  of  the  old 
account.  Had  there  been  a  complete  contract,  a  decree  for  specific 
performance  would  have  followed.  He  referred  to  what  was  ex- 
pressed in  the  judgment  in  Lachmi  Bakhsh  Boy  v.  Eanjit  Bam 
Panday  (2),  showing  that  the  law  of  limitation  is  strict  and  in- 
flexible, and  argued  that  article  64  alone  could  be  applied.  No 
later  acknowledgement  than  the  commencement  of  Dhum  Si  ngh's 
suit  could  be  found,  and  that  was  too  far  back  to  be  of  any  avail  to 
the  plaintiff.  Reference  was  also  made  to  the  E,  L  Company  v. 
Odit  Churn  Paul  (3),  showing  that  on  a  simple  contract  the  breach 
gave  the  date  of  the  cause  of  action,  from  which  the  period  of 
limitation  commenced,  not  the  time  of  the  refusal  to  perform  the 
contract.   Not  till  the  bringing  of  the  present  suit  was  it  ever, 

(1)  10  H.  L.,  Ca.  679.  (2)  18  B.  L.  R.  177. 

(3)  5  Moc.  I  A.,  43. 
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idleged  that  the  principal  Bum  now  claimed  was  other  than  the  debt;  1888 

due  on  the  1st  September  1879.  No  act  had  been  done,  with  eflEeot  Bassu  Zuae 

to  alter  the  nature  of  this  debt,  or  to  afford  a  starting  point  for 

  *  Dhxtm 

limitation,  other  than  that  date.   What  was  now  alleged  for  the  Sikoh. 

appellant  differed  from  the  contention  of  BaruMal,  in  hisresistmg 

the  suit  for  specific  performance,  and  was  inconsistent  with  ther^ 

having  been,  as  the  Oourt  decreed,  no  definite  terms  of  contract 

settled. 

Mr.  B.  V.  Doyne  replied,  arguing  that  the  14th  March  1884 
was  the  starting  point  for  the  period  of  limitation. 

Their  Lordships*  judgment  was  delivered  by  Lord  Hobhouse. 

Lord  Hobhouse. — The  question  in  this  case  is  whether  a  debt 
which  at  one  time  was  due  from  the  respondent  to  one  Baru  Mai, 
whom  the  appellants  represent,  and  which  has  never  been  paid, 
has  been  extinguished  by  lapse  of  time.  The  High  Court,  differ- 
ing from  the  Subordinate  Judge,  have  decided  the  point  against 
the  appellants,  and  have  dismissed  the  suit  brought  by  them  for 
recovery  of  the  debt. 

Baru  Mai  and  Dhum  Singh,  who  were  bankers  in  Saharanpur, 
had  dealings  together,  and  Dhimi  Singh  came  to  owe  Baru  Mai 
Bs.  33,359-3-6.  It  was  then  agreed  between  them  that  Dhum 
Singh  should  convey  to  Baru  Mai  or  to  his  wife,  Bassu  Kuar,  certain 
villages  for  the  sum  of  Bs.  55,000,  and  that  his  debt  should  be  set 
off  against  the  price.  On  the  1st  September  1879  he  executed  and 
delivered  to  Baru  Mai  a  deed  by  which  he  acknowledged  the  receipt 
of  the  whole  purchase-money,  and  conveyed  the  villages  to  Bassu 
Euar,  and  he  endorsed  on  the  deed  a  memorandum  showing  that 
the  balance  only  of  the  price,  after  allowing  for  the  debt,  was  paid 
in  cash.   No  money  was  actually  paid. 

On  the  same  day  Baru  Mai  took  away  the  deed  and  signed  a 
letter  prepared  by  Dhum  Singh,  in  which  he  agreed  to  register  the 
deed  and  to  pay  the  balance  of  the  price.  But  very  soon  after- 
wards he  found,  or  alleged,  that  the  deed  was  not  in  accordance 
with  certain  conditions  for  which  he  had  stipulated,  and,  declining 
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1888  to  oomplete  the  purchase,  he  demanded  what  was  owing  to  him 
Bass u  Kvam  Singh  on  his  part  insisted  that  the  deed  was  in  aooordanoe 

Dhitic  oontraot,  and  after  an  attempt  at  arbitration  had  failed, 

SinoB.  brought  a  suit  on  the  3rd  August  1880,  against  fiaru  Mai  and 
Bassu  for  speoifio  perf ormanoe  of  the  oontraot,  praying  that  the 
deed  might  be  registered,  and  that  Bam  Mai  might  be  ordered  to 
pay  the  balance  of  the  Bs.  56,000  with  interest,  after  setting  off  the 
debt  of  Bs.  33,359-3-6. 

On  the  24th  of  February,  1881,  the  Subordinate  Judge  decided 
in  favour  of  Dhum  Singh's  view,  and  gave  him  a  decree  aooording 
to  his  prayer.  Baru  Mai  appealed  to  the  High  Court.  After 
reviewing  the  evidence,  their  conclusion  was  that  Dhum  Singh  did 
not  make  out  to  their  satisfaction  that  the  sale  deed  ever  became  a 
contract  binding  on  Baru  Mai,  and  enforceable  against  him  in  law. 
They  therefore  dismissed  his  suit.  Their  decree  was  made  on  the 
14th  of  March,  1884  (1). 

Upon  that  event  Baru  Mai  renewed  his  demands  for  the  pay- 
ment of  his  debt,  and  not  being  able  to  get  it,  he,  in  conjunction 
with  his  wife,  Bassu,  instituted  the  present  suit  on  the  10th  of  Sep- 
tember 1884.  He  is  since  dead,  and  his  sons  have  been  substituted 
for  him  as  co-plaintiffs  with  the  widow.  In  his  plaint  he  states  the 
deed  of  the  1st  of  September  1879,  and  alleges  that,  in  the  pre- 
paration of  the  deed,  Dhum  Singh  took  steps  contrary  to  the 
engagement,  that  so  disputes  arose,  that  Dhimi  Singh  unjustly- 
brought  a  claim  for  enforcement  of  the  contract,  but  that  the  daim 
was  dismissed  by  the  High  Court,  who  held  the  contract  to  be 
invalid.  He  then  claims  that  the  amount  for  which  Dhum  Singh 
had  given  credit  to  him  in  the  sale-deed  ought  to  be  refunded,  aud 
daims  interest  upon  it. 

Dhum  Singh's  defence  is  that  Baru  Mai  always  denied  the  exis- 
tence of  a  contract;  that  the  High  Court  held  there  was  no  con- 
tract; that  the  character  of  the  debt  never  was  altered;  and  that 
there  was  nothing  to  save  it  from  being  barred  by  limitation. 
(1)  Weekly  Notei,  1884,  p.  161. 
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The  High  Oonrt  hold  that  this  defence  is  sound  in  law,  and  1888 
and  their  decree  dismisses  the  suit  as  being  barred  by  limitation,  ^abbv  Ku 
They  do  not  state  under  which  article  of  Act  XV  of  1877  the  v. 
case  falls ;  but  they  consider  Baru  Mai's  claim  to  be  for  nothing  but  sJ^Ga. 
the  old  balance  due  from  Dhum  Singh.   Probably  they  would  hold 
it  to  fall,  as  was  argued  at  their  Lordships'  bar,  under  article  64 
(in  the  second  schedule)  ;  therefore,  as  none  of  the  statutory  pro- 
visions by  which  the  time  for  suing  is  enlarged  can  be  applied  to 
this  case,  except  that  which  relates  to  acknowledgment,  and  as  no 
written  acknowledgment  can  be  found  later  than  the  plaint  filed 
by  Dhum  Singh  in  the  specific  performance  suit,  Baru  Mai's  right 
to  sue  would  be  barred  at  latest  long  before  he  sued. 

Their  Lordships  find  themselves  unable  to  agree  with  the  High 
Court  as  to  the  nature  of  the  claim.  They  think  that  it  is  substan* 
tially  put  upon  the  right  ground  in  the  plaint.  It  must  be  remem-* 
bered  that  it  has  throughout  been  common  ground  to  both  dis- 
putants, that  there  was  a  contract  made  between  them,  and  that 
among  its  terms  were  the  sale  of  the  villages  for  Bs.  55,000,  the 
retention  by  Dhum  Singh  of  his  debt  of  Rs.  33,359-3-6  as  part 
payment,  and  the  payment  by  Baru  Mai  of  the  balance.  Their 
quarrel  was  about  other  matters.  Dhum  Singh  alleged  that  the 
terms  just  mentioned  were  all  the  terms  of  the  contract,  and  he 
claimed  its  completion  on  that  footing.  Baru  Mai  alleged  that 
there  were  other  terms,  accused  Dhum  Singh  of  dishonesty,  and 
after  a  time  claimed  the  right  of  receding  from  the  bargain  altoge- 
ther. But  the  Subordinate  Judge  took  the  view  of  Dhum  Singh, 
and  decreed  completion  of  the  contract  according  to  that  view. 
Up  to  the  date  of  the  Subordinate  Judge's  decree  in  1881,  Dhum 
Singh  retained  the  amount  of  his  debt  as  of  right,  and  in  accordance 
with  the  contract  alleged  by  him.  After  the  decree  of  1881  he 
still  retained  it  as  of  right,  and  with  a  title  which  could  not  be 
disputed  in  any  Court  of  Justice,  except  by  the  one  mode  of  appeal 
from  the  decree  of  1881.  Baru  Mai  might  have  sued  for  his  debt, 
but  the  utmost  benefit  that  could  have  come  to  him  from  such  a 
suit  would  have  been  to  have  it  suspended  or  retained  in  Court  till 
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1888     after  deoUion  of  the  appeal  in  the  speoifio  perf ormaiice  suii  DiLTxm 
Bassu  Kuab  SiJigt's  defence  would  have  been  that  the  debt  was  paid  by  virtae  of 
Phuh  Qontraoty  and  that  defence  must  have  prevailed  if  the  suit  were 

Singh,  heard  while  the  decree  of  1881  still  stood  unreversed.  It  would 
be  an  inconvenient  state  of  the  law  if  it  were  found  neoessarj  for 
a  man  to  institute  a  perfectly  vain  litigation  under  peril  of  losing 
his  property  if  he  does  not.  And  it  would  be  a  lamentable  state 
of  the  law  if  it  were  found  that  a  debtor  who  for  years  has  been 
insisting  that  his  creditor  shall  take  payment  in  a  particular  mode, 
caUi  when  it  is  decided  that  he  cannot  enforce  that  mode,  turn  round 
and  say  that  the  lapse  of  time  had  relieved  him  from  paying  at  all. 

In  their  Lordships'  view,  the  decree  of  the  High  Court  in  1884 
brought  about  a  new  state  of  things,  and  imposed  anew  obligation 
on  Dhum  Singh.  He  was  now  no  longer  in  the  position  of  being 
able  to  allege  that  his  debt  to  Baru  Mjal  had  been  wiped  out  by  the 
contract,  and  that  instead  thereof  Baru  Mai  was  entitled  to  the  vil- 
lages. He  became  bound  to  pay  that  which  he  had  retained  in 
payment  for  his  land.  And  the  matter  may  be  viewed  in  either  of 
two  ways,  according  to  the  terms  of  the  Contract  Act,  IX  of  1872, 
or  according  to  the  terms  of  the  Limitation  Act,  XV  of  1877. 

By  the  65th  section  of  the  Contract  Act  when  an  agreement 
is  discovered  to  be  void,  or  when  a  contract  becomes  void,  any 
person  who  has  received  any  advantage  under  such  agreement  or 
contract  is  bound  to  restore  it,  or  to  make  compensation  for  it,  to 
the  person  from  whom  he  received  it."  In  this  case  there  most 
certainly  was  an  agreement,  which,  as  written,  vtras  in  the  terms 
alleged  by  Dhum  Singh.  But  it  was  held  not  to  be  enforceable  by 
him  because  there  were  other  unwritten  terms  which  he  would  not 
admit ;  and  the  other  party  did  not  seek  to  enforce  the  agreement 
according  to  his  version  of  it,  but  threw  it  up  altogether.  The 
agreement  became  wholly  inefiectual,  and  was  discovered  to  be  so 
which  the  High  Court  decreed  it  to  be  so.  The  advantage  reoeived 
by  Dhum  Singh  under  it  was  the  retention  of  his  debt.  Therefore 
by  the  terms  of  the  statute  he  became  bound  to  pay  his  debt  on 
the  14th  March,  1884. 
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Trying  the  case  by  the  ternis  of  the  Limitation  Act,  their  Lord-  1888 
ships  think  that  it  falls  within  article  79.   An  action  for  money  Bissu  Kxjae 
paid  upon  an  existing  consideration  which  afterwards  fails,  is  not  jy^^^ 
barred  till  three  years  after  date  of  the  failure.   A  debt  retained  Sivoh. 
in  part  payment  of  the  purchase  money  is  in  effect,  and  as  between 
vendor  and  purchaser,  a  payment  of  that  part;  and  if  that  were 
doubtful  on  the  first  retention  while  there  was  yet  undecided  dis- 
pute, it  could  no  longer  be  doubtful  when  a  decree  of  a  Court  of 
justice  authorized  the  retention,  and  in  effect  substituted  the  land 
for  the  debt.   Dhum  Singh  retained  the  money,  and  Baru  Mai  lost 
the  use  of  it,  in  consideration  of  the  Tillages  which  formed  the 
subject  of  the  sale-deed.  That  consideration  failed  when  the  decree 
of  1884  was  made,  and  it  failed  none  the  less  because  the  failure 
was  owing  to  Baru  Mai's  own  reluctance  to  take  it  under  the  con- 
ditions insisted  on  by  Dhum  Singh. 

The  result  is  that  in  their  Lordships'  opinion  the  High  Court 
ought  to  have  sustained  the  Subordinate  Judge's  decree,  and  to 
have  dismissed  the  appeal  with  costs,  and  they  will  now  humbly 
advise  Her  Majesty  to  reverse  the  decree  of  the  High  Court,  and 
to  make  an  order  to  that  effect.  The  respondent  must  pay  the 
costs  of  the  appeal. 

Appeal  allowed. 
Solicitors  for  the  appellant:  Messrs.  T.  L.  WiUon  and  Co. 
Solicitors  for  the  respondent :  Messrs.  Barrow  and  Rogers. 


APPELLATE  CIVIL.  i888 

June  26. 

Before  Sir  John  Ed^e,  Kt,  Chief  Justice  and  Mr,  Juetice  Tjfrrell, 

CHUNNI  EUAB  (Plaiotot),  v.  BUP  SINGH  (DsFKHDAirr)  * 

Uneomcionable  baryain^Mainienanee — Oambling  in  litigaUon — agreement  opposed 
to  public  polioy^Aoi  XT  of  1872  {Contraet  Act),  #.  28. 

The  resalt  of  the  English  cases  regarding  hard  '*  or  "  unconscionable  bargains " 
is  that  in  dealings  with  expectant  heirs,  reversioners  or  remaindermen,  the  fact  that 

*  First  Appeals  Kos.  8  nnd  40  of  1887  from  the  decrees  of  Maulvi  Mohammad 
Abdul  Basit  Kbao,  Subordinate  Judge  of  Mainpnri,  dated  the  16th  December,  1886. 
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1888      the  bargain  was  declined  by  others  as  not  bdog  snffieientlj  adraiitageoiis  does  not 
— ^ — —  raise  a  presumption  that  it  was  fair  and  ressonable ;  and  that  nntil  the  oontiaiy  is 
KvAR      satisfactorily  proved  by  the  party  trying  to  maintain  the  bargain,  the  Conrt  may 
V,         presume  that  a  bargain  which  apparently  proTides,  in  the  opinion  of  the  Court,  for  an 
Mw  SlKGH*  unusually  high  return  or  for  an  exceptionally  high  rate  of  interest,  is  a  hard  and 
nnoonsoionable  bargun  against  which  relief  should  be  granted.  The  doctrine  of 
equity  on  the  subject  of  such  bargains  is  applicable  in  England  only  to  dealings  with 
expectant  heirs,  rerernoners  or  remaindermen.  The  judgment  of  the  Prify  Council 
in  Srimati  Kamim  Sundari  Chaodhrawi    Kali  Prossunno  Okote  (1)  does  not  imply 
that  the  doctrine  is  to  be  applied  in  India  to  cases  except  where  it  would  have  been 
applied  in  England,  or  except  where  the  case  is  in  some  way  analogous  to  a  case  of 
snatching  a  bargain  with  an  expectant  beir»  reversioner  or  remainderman,  or  except 
there  is  some  fiduciary  relationship  between  the  lender  and  the  borrower  although 
there  may  be  no  fraud  or  undue  iufluence,  or  except  there  is  some  incapacity,  such  aa 
ignorance,  on  the  part  of  the  borrower  to  appreciate  the  true  effect  of  his  bargain. 

The  judgment  of  the  Privy  Council  in  JSam  Coomar  Coondoo  v.  Chunder  Canto 
Mookerjee  (2)  shows  that  while  the  specific  English  law  of  maintenance  and  cham- 
perty has  not  been  introduced  into  India,  and  while  fair  agreement  to  supply  funds 
to  carry  on  litigaUon  in  consideration  of  haviuir  a  share  of  the  property  if  recovered 
should  not  be  regarded  as  per  se  opposed  to  public  policy,  yet  such  agreements  should 
be  carefully  watched,  and  if  extortionate  and  unconscionable,  or  made  not  with  the 
bond  fide  object  of  assisting,  for  a  reasonable  recompense,  a  claim  believed  to  be  jost» 
but  for  the  purpose  of  gambling  in  litigation,  or  of  injuring  or  oppressing  others  by 
encouraging  unrighteous  suits,  should  be  held  contrary  to  public  policy,  and  not 
enforced. 

For  the  purposes  of  meeting  the  expenses  of  an  appeal  to  the  High  Court,  the 
appellant,  on  the  advice  of  bis  legal  advisers,  executed  a  bond  for  Bs.  25,000  in  con- 
sideration of  the  obligee  agreeing  to  defray  such  expenses.  The  obligor  agreed  to  pay 
the  Bs.  25,000  within  one  year  from  his  recovering  possession  of  the  property  in  suit; 
and,  at  the  request  of  the  obligor's  pleader,  the  obligee  advanced  Rs.  8,700,  which 
was  applied  to  the  expenses  of  the  appeal.  The  High  Conrt  dismissed  the  appeal ; 
and  in  a  deed  executed  by  the  obligor  in  favour  of  the  obligee  and  others  for  the 
purpose  of  defraying  the  expenses  of  a  further  appeal  to  the  Privy  Council,  he  admit- 
ted his  liability  under  the  former  bond.  The  Privy  Council  decreed  his  appeal,  and 
he  obtuned  possession  of  the  property  in  suit,  but  declined  to  pay  the  Bs.  25,000, 
upon  which  the  obligee  sued  upon  the  bond.  It  was  found  that,  apart  from  the 
moneys  borrowed  by  the  obligor  from  time  to  time,  he  was  without  even  the  means 
of  subsistence;  that  he  executed  the  bond  with  his  eyes  open  and  perfectly  under* 
stood  his  position  and  the  effect  of  both  the  instruments  executed  by  him ;  that  no 
fraud  or  improper  pressure  appeared  to  have  been  applied  to  him ;  that  his  legal 
advisers  had  acted  honestly  and  to  the  best  of  their  ability  in  his  interest ;  that  there 

(1)  L.  B.,  12  I.  A.,  p.  215.  (2)  L.  B.,  4  1.  A.,  23. 
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was  nothing  to  show  that,  having  regard  to  the  risks  of  tbe  litigation,  he  conld  have  ^888 

obtained  the  assistance  necesnary  for  the  prosecution  of  his  appeal  on  better  terms  

than  those  contained  in  the  bond ;  that  without  snch  assistance  he  could  not  have 
appealed  to  tbe  High  Court ;  and  that  the  obligee  gave  him  such  assistance  upon  his  ^ 
application.  BuF  8lK 

Held  that  although  there  was  nothing  to  show  that  the  ohligor  could  have 
ohtuoed  an  advance  on  terms  more  advantageous  to  himself,  it  was  for  the  oblij?ee  to 
establish  to  tbe  Court's  satisfaction,  without  reasonable  doubt,  that  he  conld  not  have 
dooe  so ;  and  that,  this  not  having  been  established,  and  the  reasonnhleness  and  fair- 
ness of  the  bargain  not  beini;  proved  by  showing  that  there  had  been  difficulties  in 
negotiating  it,  or  that  others  had  refused  it  as  not  sufficiently  advantageous  to  them, 
the  Court  should  hold  the  bargain  to  be  a  hard  and  unconscionable  one,  which  should 
not  be  enforced. 

Held  also  that  the  ohiigee  could  not,  under  the  circumstances,  have  considered 
both  that  the  obligor's  claim  was  a  just  one  and  reasonably  likely  to  succeed,  and  that 
the  Rs.  25,000  was  a  reasonable  recompense  in  the  event  of  success  for  the  advance  of 
Bs.  8,700;  and  the  bond  was  therefore  a  gambling  in  litigation,  which  it  would  be 
contrary  to  public  policy  to  enforce. 

The  Court  gave  the  plaintiff  a  decree  for  the  Bt.  3,700  actually  advanced, 
with  simple  interest  at  20  per  cent,  per  annum  from  the  date  of  the  bond  to  tbe  date 
of  the  decree,  with  costs  in  proportion,  and  interest  at  6  per  cent,  per  annum  on  the 
Bs.  8,700  interest  and  costs,  from  the  date  of  the  decree  until  payment. 


The  faots  of  this  case  are  fully  stated  in  the  judgment  of  the 
Court. 

Mr.  Dtcarka  Nath  Banerji  and  Pandit  Moti  Lai  NehrUy  for  the 
appellant. 

Mr.  Boshan  Lai  and  Mr.  Malcotmon^  for  the  respondent. 

Edgb,  O.J.,  and  Tybrbl,  J. — In  the  suit  out  of  which  these 
two  first  appeals  arise,  Bibi  Cbunni  Euar  sued  Raja  Bup  Singh  on 
his  bond,  dated  the  10th  December,  1878,  for  Rs.  25,000  with  fu- 
ture interest  at  one  per  cent,  from  the  date  of  the  institution  of  the 
suit  to  the  date  of  realization ;  she  also  claimed  the  costs  of  the 
suit.  In  her  plaint  she  alleged  that  the  defendant  had,  in  1877, 
instituted  a  suit  in  fornia  paupenn  against  Rani  Baisni  and  the 
Collector,  as  Manager  of  the  Court  of  Wards,  for  the  recovery  of 
the  estates  of  Raj  Barah ;  that  the  suit  was  dismissed,  and  that 
in  order  to  enable  him  to  file  an  appeal  to  this  Court,  he  borrowed 
from  her  Rs.  3,700  on  the  10th  December,  1878,  and  the  considera- 
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1888      tion  of  that  advanoe  executed  the  bond  in  suit,  bj  which  he  pro- 
Chunni    niised  her  to  pay  Rs.  25,000  within  a  year  from  recovery  of  possee- 

EuAs  gion  of  the  estate.  In  the  plaint  it  was  also  alleged  that  the  appeal 
Bup  SiKOH.  to  this  Court  was  dismissed,  and  that  subsequently  the  defendant 
executed  a  sale-deed  in  favour  of  the  plaintiff  and  others  in  respect 
of  the  costs  of  an  appeal  to  the  Privy  Council,  in  which  he  admitted 
that  the  debt  sued  for  would,  in  future,  be  due  by  him,  that  a  de- 
cree was  passed  by  the  Privy  Council  in  the  defendant's  favour  (1), 
and  he  obtained  possession  of  the  estate  on  the  13th  August,  1884, 
but  still  evades  payment  of  the  debt  due  under  his  bond. 

The  defendant  by  his  written  statement  pleaded  amongst  other 
things  that  the  contract  was  one  of  champerty  and,  as  such,  illegal, 
that  it  was  void  as  being  contrary  to  the  provisions  of  ss.  23  and 
30  of  the  Indian  Contract  Act ;  that  the  plaintiff  had  not  given  any 
portion  of  the  Bs.  S,700  to  the  defendant ;  that  the  moneys  for  the 
expenses  incurred  in  this  Court  were  advanced  by  Maulvi  Muham- 
mad Mohsin  out  of  his  own  pocket ;  that  the  bond  did  not  provide 
that  the  money  would  be  paid  in  case  of  the  defendant  sucoeeding 
in  the  Privy  Council,  and  that  the  defendant  not  having  succeeded 
in  this  Court,  the  plaintiff  was  not  entitled  to  make  her  claim. 

The  suit  was  heard  by  the  then  Subordinate  Judge  of  Mainpuri, 
who  held  that  the  claim  was  not  based  on  champerty ;  that  ss.  23  and 
30  of  the  Indian  Contract  Act  did  not  apply ;  that  the  provision 
in  the  bond  as  to  payment  on  the  defendant  succeeding  was  a 
general  one  and  was  not  confined  to  the  event  of  his  succeeding 
in  the  High  Court.  The  Subordinate  J udge  found  that  the  defen- 
dant had  received  the  consideration  of  the  bond.  The  Subordinate 
Judge  also  f oimd  that  the  defendant's  contract  was  entered  into 
at  a  time  when  he  was  not  in  a  composed  state  of  mind,  that  at  that 
time  the  defendant  was  without  means  and  had  to  provide  for  an 
expense  of  several  thousands  of  rupees  at  a  critical  time,  and  held 
that,  under  the  circumstances,  the  plaintiff  was  not  entitled  to  the 
full  amount  sued  for,  but  only  to  the  amount  actually  advanced 
with  interest  and  costs.   The  Subordinate  Judge  on  the  16th 

(I)  L.  R.,  11  L  A.  149 ;  I.  L.  R.,  7  All.,  1. 
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of  Deoember,  1886,  made  a  deoree  for  'Bb.  6,722-13-9  with  pro-  1880 
portionate  costs  and  interest  at  8  annas  per  centum^  from  the  date  Cbunni 
of  the  suit  to  the  15th  Deoember,  1886,  on  the  principal  sum  and  -^^^^ 
thenceforth  on  the  aggregate  amount  as  against  the  defendant,  Rup  Sinqh. 
and  dismissed  the  rest  of  the  daim  with  proportionate  costs  to  the 
defendants,  and  allowed  the  pleader's  fees  in  full.   From  that  decree 
the  plaintiff  and  the   defendant  respectively  appealed.  Their 
appeals  were  heard  by  us,  and  we  took  time  to  consider  our  judg- 
ment. 

Tha  facts  of  the  case  are  few  and  simple.  The  defendant  on 
the  death  of  his  nephew,  which  happened  in  or  shortly  prior  to 
1877,  made  a  claim  to  the  Eaj  Barah  estates.  That  claim  was  dis- 
puted, and  in  order  to  establish  his  title  to  the  estates  it  became 
necessary  for  the  defendant  to  institute  a  suit.  At  that  time  and 
until  the  defendant  obtained  his  deoree  in  the  Privy  Coimcil,  he 
was  without  any  means,  even  the  means,  of  subsistence,  and  had 
no  money  except  what  he  from  time  to  time  managed  to  borrow 
from  others.  He  had,  however,  a  friend,  Maulvi  Muhammad  M  ch- 
ain, a  vakH,  who  had  previously  acted  for  him,  and  who  also  acted 
for  him  in  some  of  the  stages  of  the  litigation  as  to  the  Baj  Barah 
estates  and  in  negotiating,  amongst  others,  the  loan  in  respect  of 
which  the  bound  in  suit  was  given.  The  defendant  requested 
Ifaulvi  Muhammad  Mohsin  to  assist  him  to  bring  a  suit  for  pos- 
8^on  of  the  estates.  In  view  of  the  large  expenses  which  such 
ft  suit  would  probably  involve,  Muhammad  Mohsin  hesitated, 
but  ultimately  Muhammad  Mohsin  and  Babu  Hemraj,  a  pleader, 
undertook  to  institute  on  behalf  of  the  defendant  a  suit  in  forma 
pauperk.  That  suit  was  instituted,  on  the  24th  July  1877,  in 
the  Court  of  the  Subordinate  Judge  of  Mainpuri.  Whilst  that 
suit  was  pending  in  the  Court  at  Mainpuri,  the  defendant  and  Lala 
Funni  Lai  agreed  that  Lala  Punni  Lai  should  assist  the  defendant 
to  take  his  case  in  the  Privy  Council,  and  should  for  such  as- 
sistance raise  one  lac  of  rupees.  Muhammad  Mohsin,  on  being 
informed  by  Lala  Punni  Lai  of  this  agreement,  told  the  defen- 
dant that  he  had  made  a  mistake  in  agreeing  to  give  a  lac  of  rupees 
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Iggg  to  Lala  Funni  Lai  without  ooneulting  him,  Muhammad  Mohsin. 
7rZ~~7~  At  that  time  the  defendant  had  executed  a  vakalatuama  in  favour 
XuAB  of  Muhammad  Mohsin  and  Babu  Hemraj,  who  were  conducting 
Bup  Singh.  defendant's  suit  in  the  Court  at  Maiupuri.  The  defendant  told 
Muhammad  Mohsin  that  he  had  given  his  word  to  Lala  Funni  Lai, 
but  that  Muhamad  Mohsin  was  to  do  what  he  could  for  him. 
Muhammad  Mohsin  replied  that  he  and  Babu  Hemraj  were  willing 
to  assist  and  provide  for  the  expenses  in  the  Court  at  Mainpuri, 
but  that  as  the  matter  had  been  negotiated  with  Lala  Funni  Lai,  he, 
Muhammad  Mohsin,  would  ask  Lala  Funni  Lai  not  to  interfere 
with  the  suit  in  the  Court  of  first  instance,  and  to  take  Bs.  75,000 
for  assisting  in  the  conducting  of  the  case  in  this  Court  and  in 
the  Frivy  Council,  that  is,  that  Lala  Funni  Lai  should  receive  a 
bond  for  Es.  25,000  if  it  should  be  necessary  to  prosecute  or 
defend  an  appeal  in  this  Court,  and  a  further  bond  for  Ks.  50,000 
if  it  should  be  necessary  to  conduct  or  defend  an  appeal  in  the 
Privy  Council.  The  defendant's  suit  was  dismissed  by  the  Subor* 
diuate  Judge  of  Mainpuri.  After  the  suit  was  dismissed  in  the 
Court  at  Mainpuri,  it  was,  at  first,  intended  that  the  defendant 
should  file  an  appeal  to  this  Court  informd  pauper i»j  and  that  Lala 
Funni  Lai  should  not  be  called  upon  for  assistance.  However,  a 
well-known  aud  most  respected  vakil  of  this  Court,  Munshi 
Hanuman  Frasad,  who  has  recently  died,  advised  that  the  defen- 
dant could  not  get  leave  to  appeal  in  farmd  pauperis  except  on 
grounds  of  law,  and  that  the  law  did  not  provide  for  the  re-admis- 
sion of  an  appeal  after  it  had  been  rejected  in  forma  pauperis 
The  effect  of  the  opinion  of  Munshi  Hanimian  Prasad  was  communi- 
cated to  the  defendant  by  his  general  attorney,  Ganga  Prasad,  after 
which  the  defendant  and  Ganga  Frasad  went  to  Lala  Funni  Lai  at 
Mainpuri,  and  after  some  discussion  Lala  Funni  Lai  agreed  to  the 
terms  which,  as  we  have  above  mentioned,  had  been  suggested  by 
Muhammad  Mohsin  to  the  defendant,  that  is  to  say,  he  agreed 
to  defray  the  expenses  of  an  appeal  in  this  Court  on  receiving  the 
defendant's  bond  for  Bs.  25,000,  and  further,  if  necessary,  to 
provide  fur  the  expenses  of  an  appeal  to  the  Privy  Council  in 
consideration  of  the  defendant  giving  him  his  bond  for  Bs.  50,000. 
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Muhammad  Mohsm  applied  to  Lala  Punni  Lai  to  advance  Bs.  3,700      1 888 
for  the  purpose  of  filing  and  prosecuting  the  defendant's  appeal  cuvvm 
in  this  Court.   The  defendant  having  executed  the  bond  in  suit  Kuab 
on  the  10th  December  1879,  Lala  Punni  Lai  advanced  the  Es.  EupSikgh. 
'  3,700,  and  that  sum  was  applied  in  the  following  manner  : — Bs. 
2,500  was  paid  for  the  stamps,  required  for  the  memorandum  of 
appeal,  Bs.  200  were  paid  for  the  translation  fees,  and  Bs.  1,000 
paid  to  the  vakils  employed  on  behalf  of  the  defendant  in  this 
Court  in  his  appeal,  as  their  fees.     Bibi  Chunni  Kuar  was 
the  wife  of  Lala  Punni  Lai,  in  whose  favour  the  bond  of  the 
10th  December  1878,  was  executed  by  the  defendant.   On  the 
18th  December  1878,  the  defendant's  appeal  to  this  Court  waa 
filed  through  Pandit  Ajudhia  Nath  and  the  late  Pandit  Nand  Lai, 
who,  for  the  purposes  of  that  appeal,  were  his  vakils  in  this  Court. 
The  defendant's  appeal  wcls  dismissed  by  this  Court  on  the  7th  May 
1880.  Shortly  before  or  after  the  dismissal  by  this  Court  of  the  de- 
fendant's appeal,  Lala  Punni  Lai  died.  After  the  death  of  Lala  Punni 
Lai  and  the  dismissal  of  the  defendant's  appeal  by  this  Courts  Muham- 
mad Mohsin  on  behalf  of  the  defendctnt  applied  to  the  plaintiff,  Chun- 
ni Kuar,  to  advance  the  money  required  for  an  appeal  to  the  Privy 
Council  on  a  bond  being  given  in  his  favour.  Chunni  Kuar  replied 
that  she  had  no  one  to  look  after  her  business,  and  she  was  there-  ^ 
fore  not  prepared  to  undertake  the  expenses  of  the  appeal  alone. 
The  defendant  urg^d  Muhammad  Mohsin  to  get  an  appeal  to  the 
Privy  Council  filed,  and  represented  to  him  that  he,  the  defendant 
would  not  mind  parting  with  a  four  annas  or  an  eight  annas  share 
in  the  Baj  Barra  state,  or  giving  a  lac  of  rupees  for  the  necessary 
assistance.   After  several  fruitless  attempts  to  negotiate  a  loan, 
Muhammad  Mohsin  at  last  succeeded  in  getting  several  persons, 
Chunni  Kuar  being  one  of  them,  to  agree  to  provide  for  security 
for  the  costs  of  the  contemplated  appeal  to  the  Privy  Council  to 
the  extent  of  Bs.  4,000  and  for  translation  charges,  pleader's  fee, 
and  other  expenses  of  every  kind  to  the  extent  of  Bs.  8,500,  on  the 
terms  which  are  contained  in  the  deed  executed  in  their  favour  by 
the  defendant  on  the  13th  March,  1882.   lu  the  defendant's  deed 
on  the  13th  March  1882,  the  defendant  acknowledged  his  liability 
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1888      to  the  plaintiff,  Ohonni  Euar,  under  his  bond  of  the  10th  December 
Chukni    1878,  which  is  now  sued  on.   The  plaintiff,  Chunni  Euar^  and 
KuAa     the  other  parties,  who  had  agreed  as  above  mentioned,  proyided 
Eup  SiKOH.  the  necessary  security  and  the  moneys  which  were  required. 

The  defendant  filed  the  appeal  to  the  Privy  Oounoil  on  the  9th 
November  1880.   On  the  14th  April,  1884,  the  defendant  ob- 
tained a  decree  in  the  Privy  Council,  which  established  his 
title  to  the  Eaj  Barah  estates  and  the  accumulated  incme. 
The  respondents  in  the  appeal  in  the  Privy  Council  applied 
for  a  review  of  judgment,  which  application  was  dismissed.  It 
is  admitted  on  the  pleadings  thai  the  defendant  on  the  13th 
August  1884,  obtained  possession  of  the  Baj  Barah  estates.  He 
has  declined  to  discharge  his  bond  of  the  10th  December  1878, 
and  has  repudiated  all  liability  under  it,  and  also  all  liability  under 
the  deed  of  the  13th  March  1882.   In  addition  to  the  facts  which 
have  been  found  by  us  as  above,  we  find  as  a  fact  that  the  defendant 
perfectly  understood  his  position  and  the  effect  of  the  bond  of  the 
10th  December  1878,  and  the  sale-deed  of  the  13th  March  1882 ; 
that  there  was  no  pressure  brought  to  bear  upon  the  defendant  to 
execute  the  bond  of  the  10th  December  1878,  and  the  sale-deed 
of  the  13th  March  1882,  other  than  the  pressure  of  the  position  in 
^     which  the  defendant  owing  to  his  poverty  found  himself  placed  ; 
that  Muhammad  Mohsin  and  Q-anga  Prasad  acted  throughout 
in  the  negotiations  honestly  and  to  the  best  of  their  ability  in 
furtherance  of  the  interests  of  the  defendant,  and  that  there  is  no- 
thing to  show  that  the  defendant  could  have  obtained  the  necessary 
assistance  for  the  filing  and  prosecution  of  his  appeal  in  this  Court 
on  better  terms  than  those  on  which  that  assistance  was  actually 
obtained,  which  are  the  terms  contained  in  his  bond  of  the  10th 
December  1878.   Without  that  assistance  the  defendant  could 
not  have  appealed  to  this  Court.   We  also  find  that  it  was  the 
defendant  who  applied  to  Lala  Punni  Lai  for  assistance.   Mr.  -fio- 
%han  Laly  who,  with  Mr.  Makomson,  appeare  d  for  the  defendant  before 
us,  contended  in  the  first  place  that  the  bond  of  the  10th  December 
1878  was  inadmissible  in  evidence,  as  it  had  not  been  registered 
under  the  Indian  Registration  Act,  and,  secondly,  that  on  the  true 
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construotion  of  the  bond,  the  Bs.  25,000  was  payable  only  in  the  1888 

event  of  the  defendant  Buoceeding  in  this  Court  in  the  appeal  chukni 

which  he  filed  on  the  18th  December,  1878,  and  that  having  failed  Kvab 

in  that  appeal  the  defendant  was  under  no  liability  under  the  bond.  Eup  Singh. 

As  to  Mr.  Eoskan  LaPB  first  point,  it  is  6u£Boient  to  say  that  he 

cited  no  section  of  the  Indian  Registration  Act  and  no  authority 

in  support  of  his  contention,  and  that  the  Indian  Begistration  Act 

does  not  prohibit  bonds  of  this  description  being  given  in  evidence 

if  not  registered.   As  to  his  second  point,  the  bond  does  not,  iil 

our  opinion,  bear  the  narrow  construction  which  he  attempted 

to  place  upon  it,  a  construction,  moreover,  which  would  defeat 

the  intention  of  the  parties  at  the  time  when  Lala  Funni  Lai 

agreed  to  advance  i^e  money  required  for  the  appeal  to  this 

Court. 

Mr.  Maleomson,  on  behalf  of  the  defendant,  contended  that  the 
bargain  was  unconscionable  and  was  against  public  policy,  and  that 
we  should  apply  to  the  transaction  the  principles  which  the  Courts 
of  equity  in  England  have  applied  to  dealings  with  reversioners. 
It  was  also  contended  on  behalf  of  the  defendant  that  as  the  plain** 
tifi  had  not  in  the  event  and  alone  undertaken  all  the  espouses  of 
the  appeal  to  the  Privy  Council,  she  was  not  entitled  to  recover  on 
the  bond  of  the  10th  December,  1878.  It  appears  to  us  that  the 
bond  of  the  10th  Decemb^,  1878,  and  the  sale-deed  of  the  13th 
March,  1882,  are  two  separate  contracts,  and  further  that  as  the 
defendant  in  the  latter  document  acknowledged  his  liability  under 
the  former,  the  point,  even  if  it  were  otherwise  a  good  one,  is  not 
now  open  to  him.  Mr.  Banerji  on  behalf  of  the  plaintiff  contended 
that  the  agreement  was  under  the  circumstances  of  the  case  a  fair 
and  reasonable  one,  that  it  was  not  imoonscionable  or  against 
public  policy,  and  that  the  principles  applicable  to  dealings  with 
reversioners  were  not  applicable  to  this  case.  In  the  course  of  the  ^ 
arguments  of  Mr.  Malcolm$on  and  Mr.  Banerji^  the  following 
authorities  amongst  others  were  referred  to,  namely,  Srimati  Kamini 
Sundari  Chaodhrani  v.  Kali  Prossunno  Ghose  (1),  Orose  v.  Amir- 

(1)  L.  B.,  12, 1.  A.>  at  pp.  225  and  226. 
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1888      tamayi  Dasi  (1),  Tara  Sundari  Chaodhrani  v.  The  Court  of  Wards 
Chunki         -BoodAww  Singh  v.  Luteefun  (3),  Chedamhara  Chetty  v. 
ZuAB     KrUhan  Muthu  Vira  Puchanja  Naikar  (4),  Fischer  v.  Kamala 
Brp  SiNOH.  ^dicker  (6),  £<7;a  SaAiJ  Prahlad  Sen  v.  -BaAoo  -BwcWii  £lin^A  (6), 
iJam  Coomar  Coondoo  v.  Chunder  Canto  Mookerjee  (7),  Xore/ 
Chesterfield  v.  Jansaen  (8),  and  the  notes  to  that  case  in  White  and 
Tudor*B  Leading  Cases  in  Equity,  Botcea  v.  Jli^ajt?*  (9),  Webster 
V.  CooA  (10),  Ti/krY.  Yates{ll)y  Ay les/ord  v.  Morris  (12) yBeynonY. 
Cook  (13),  Moothur  Mohun  Boy  v.  Soorendro  Narain  Deb  (14),  Xa//« 
T.  i2am  Prasad  (15),  Banmri  Dis  y.  Muhammad  Mashiat  (16). 

If  the  law  of  England  as  to  maintenance  applied  in  this 
country,  it  is  clear  to  our  minds  that  it  would  apply  in.this  case,  and 
that  it  would  be  our  duty  to  hold  that  the  bond  of  the  10th  Decem- 
ber, 1878,  was  void.  As  far  back  as  1862,  it  was  in  the  case  of 
Oanesh  Prasad  v.  Shea  Ratan  Lall  and  Fakeer  Chund  (17)  held 
by  the  Sadar  Diw&ni  Ad&lat  of  these  Provinces,  following  a  previous 
decision  of  that  Court  and  a  Full  Bench  decision  of  the  Court  at 
Calcutta,  that  the  laws  and  regulations  io  force  in  this]country  did 
not  make  it  necessary  to  apply  the  English  law  of  champerty  to  its 
full  extent,  and  no  doubt  the  same  would  have  been  held  by  that 
Court  as  to  i^e  English  law  of  maintenance.  It  has  now  finally  been 
decided  by  the  Privy  Coimcil  in  JRam  Coomar  Coondoo  v.  Chunder 
Canto  Mookerjee  (7)  that  the  specific  English  law  of  maintenance 
and  champerty  has  not  been  introduced  into  India.  At  page  46 
their  Lordships  are  reported  to  have  said,  But  whilst  their  Lord- 
ships hold  that  the  specific  English  law  of  maintenance  and  cham- 
perty has  not  been  introduced  into  India,  it  seems  dear  to  them 
upon  the  authorities  that  contracts  of  this  kind  or  character  ought 
under  certain  circumstances  to  be  held  to  be  invalid,  as  being 
against  public  policy.  Some  of  the  circumstances  which  would  tend 

(1)  4  B.  L.  E.  O.  a  J.,  1  (10)  2  Ch.  App.,  542. 

(2)  20  W.  R.,  446.  (11)  11  Eq.,  265. 

(8)  22  W.  E.,  536.  (12)  8  Ch.  App.,  484. 

(4)  13  B.  L.  E.  P.  C,  509.  (13)  10  Ch.  App.,  389. 

(6)  8  Moo.  I.  A.,  170.  (14)  I.  L.  R.,  1  Calc,  108. 

(6)  12  Moo.  I.  A.,  801.  (15)  I.  L.  R.,  9  All.,  74. 

(7)  L.  E.,  4  I.  A.,  pp.  46  and  47.  (16)  I.  L.  E.,  9  All.,  690. 

(8)  2  Ves.,  125.  (17)  S.  D.  A.  N.  N.-W.  P,  1862,  Vol;  I, 

(9)  2  Ves.  &  B.,  117.  p.  501. 
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to  render  them  so  haye  been  adverted  to  in  the  two  judgment  of  this  1888 
tribunal  already  died.  Their  Lordships  think,  it  may  properly  be  cnuHin 
inferred  from  the  decisions  above  referred  to,  and  especially  those  of 
this  tribunal  that  a  fair  agreement  to  supply  funds  to  carry  on  a  suit  £^  Sinoh. 
in  consideration  of  having  a  share  of  the  property,  if  recovered, 
ought  not  to  be  regarded  as  being  per  se,  opposed  to  public  policy. 
Indeed, ,  eases  may  be  easily  supposed  in  which  it  would  be  in 
furtherance  of  right  and  justice,  and  necessary  to  resist  oppression, 
that  a  suitor  who  had  a  just  title  to  property  and  no  means  except 
the  property  itself,  should  be  assisted  in  this  manner.  But  agree- 
ments of  this  kind  ought  to  be  carefully  watched,  and  when  found  to 
be  extortionate  and  unconcionable,  so  as  to  be  inequitable  against 
the  party,  or  to  be  made  not  with  the  bona  fide  object  of  assisting 
a  claim  believed  to  be  just  and  of  obtaining  a  reasonable  recom- 
pense therefor,  but  for  the  purpose  of  gambling  in  litigation,  or  of 
injuring  or  oppressing  others  by  abetting  or  enooun^;ing  nnrigh* 
teous  suits,  so  as  to  be  contrary  to  public  policy,  effect  ought  not  to 
be  given  to  them." 

Li  that  judgment,  most  of  the  dedsions  in  the  Privy  Council 
and  in  Lidia,  dealing  with  the  subject,  were  considered.  The  deci- 
sion of  the  Privy  Council  in  Srimati  Kamini  Sundari  Chaodhrani 
V.  Kaly  Pro88unno  Ono8e{l)  is  of  great  importance,  as  it  shows 
that  in  ludia  the  Courts  may  apply  to  cascQ  in  which  the  dealings 
sought  to  be  impugned  were  not  with  expectant  heirs,  reversionera 
or  remaindermen,  the  doctrines  or  prindples  which  the  courts 
of  equity  of  England  have  applied  to  hard  or  imconscionable 
bargains  with  expectant  heirs,  reversioners  or  remaindermen* 
Li  that  case,  their  Lordships  are  reported  to  have  said  (pp.  225 
and  226),  The  finding  of  the  Lower  Court  against  fraud  and 
undue  influence  must  now  be  accepted;  a  contrary  finding 
would  have  avoided  the  whole  transaction.  But  assuming  the 
validity  of  the  mortgage,  a  question  arises  whether  under  the 
ciroumstances  the  rate  of  interest  exacted  did  not  amount  to  a 
hard  or  unconscionable  bargain  such  as  a  court  of  equity  will 
give  relief  against.  The  doctrine  of  equity  on  this  subject  was  laid 

(I)  L.  R.,  12  I.  A.,  216. 
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189d  down  by  the  Ma«t;er  of  the  Bolls  in  Bepnan  y.  Cook  (1),  and  his 
Q^jj^jifj  judgment  was  affirmed  by  the  Court  of  Appeal.  Ehys  Beynon  was  a 
KuAB  reversioner  or  r^ainderman.  Cook  was  a  money-lender  who  took 
fiup  SiVGH.  fr^^  ^^T^  ^  [nromissory  note  for  £100,  for  whioh  he  charged  £15 
discount  for  six  months,  and  a  mortgage  of  his  reversionary  interest^ 
with  interest  at  the  rate  of  5  per  cent,  per  month.  The  Master 
of  the  Bolls  made  a  decree  for  redemption  on  payment  ot  the 
amount  advanced  at  simple  interest  at  5  per  cent  per  annum. 
He  observed :  *  The  point  to  be  considered  is  was  that  a  hard 
bargain  ?  The  doctrine  has  nothing  to  do  with  fraud.  It  has  been 
laid  down  in  case  after  dase  that  the  Court,  wherever  there  is  a 
dealing  of  this  kind,  looks  at  the  reasonableness  of  the  bargain,  and, 
if  it  is  what  is  called  a  hard  bargain,  sets  it  aside.  It  was  obviously 
a  very  hard  bargain  indeed,  and  one  whidi  cannot  be  treated 
as  being  within  the  reasonableness  which  has  been  laid  down  by 
so  many  Judges.'  This  equitable  doctrine  appears  to  have  a 
strong  application  to  the  facts  of  this  case,  where  we  have  a  bor^ 
rower  a  pardanashin  lady ;  the  lender,  her  own  mukhtar,  under 
the  cloak  of  a  benamidar ;  the  security  an  ample  one,  as  abundantly 
appears ;  the  interest  on  both  mortgages,  especially  the  compoxmd 
interest  on  the  latter,  exorbitant  and  unconscioDable ;  and  a  pur- 
chaser with  fall  notice  of  these  circumstances." 

It  is  to  be  observed  that,  although  their  Lordships  allude  to  the 
fact  that  the  borrower  was  a  pardanashin  lady  and  the  lender  her 
own  mukhtar  under  the  cloak  of  a  benamidar,  ihej  accepted  the 
finding  of  the  Lower  Court  i^at  there  had  been  no  fraud  or  undue 
influence. 

The  difficulty  whioh  we  feel  is  as  to  what  constitutes  a  hard 
and  unconscionable  bargain.  In  some  of  the  English  cases  streae 
was  apparently  laid  on  the  fact  that  the  security  had  not  been 
valued.  Yet  Sir  George  Jeesel,  M.B.,  in  Beynon  v.  Cook  (1)  at  page 
392,  after  showing  that  in  many  instances  in  which  the  Courts  of 
equity  applied  the  doctrine  under  consideration,  the  value  of  the 
security  could  not  be  ascertained,  expressly  stated  that  ^^the  value 

(1)  10  Ch.  App.,  889. 
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of  the  aecuritj  is  not  an  element  for  consideration."   He  siud  at  1888 
page  393:  "  The  object  of  the  rale  is  to  prevent  the  distress  of  the-  Chukhi 
reversioner  being  taken  advantage  of  ^  and  to  protect  him,  according  ^  Kvar 
to  Mr.  Swanston  (2  Sw.  150  n.)    against  the  designs  of  that  oal-  Btr^  Singh. 
enlating  capacity  which  the  law  constantly  disconntenanoef,  the 
distress  frequently  incident  to  the  owners  of  profitable  ceneersionSy 
and  the  improvidence  with  Vhich  men  are  oommcmly  disposed  to 
sacrifice  the  future  to  the  present/' 

Xiord  Sdbome,  L.  C,  in  Ayl^fwd  r.  Jform  (1),  lumog  referred 
to  the  repeal  of  the  usury  laws  and  the  effect  of  the  31  Vic,  a  4> 
said :  These  changes  of  the  law  have  in  no  degree  whatever  altered 
the  anut  probandi  in  these  cases,  which,  according  to  the  language 
of  Lord  Hardwick  in  Chesterfield  v.  Jamsen  (2),  raises  from  the  cir-* 
eomstances  or  conditions  of  the  parties  contracting,  weakness  on 
one  side,  usury  on  the  other,  or  extortion,  or  advantage  taken  of 
that  weakness, — a  presumption  of  fraud.  Fraud  does  not  here 
mean  deceit  or  circumvention  ;  it  means  an  unconscientious  use  of 
the  power  arising  out  of  the  circumstances  or  conditions ;  and  when 
the  relative  position  of  the  parties  is  such  as  primd  fade  to  raise 
this  presumption,  the  transaction  cannot  stand,  imless  the  pmon 
claiming  the  benefit  of  it  is  able  to  repel  the  presumption  by  con- 
trary evidence,  proving  it  to  have  been  in  point  of  fact  fair,  just 
and  reasonable."  After  referring  to  some  of  the  considerations 
which  had  prevailed  in  cases  in  which  this  doctrine  of  equity  had 
been  applied,  he,  at  page  492,  gaid:  But  the^  real  truth  is  tiiat 
the  ordinary  effect  of  all  the  circumstances  by  which  these  consi- 
derations are  introduced  is  to  deliver  over  the  prodigal  helpless 
into  the  hands  of  those  interested  in  taking  advantage  of  his  weak- 
ness ;  and  we  so  arrive  in  every  sudb  case  at  the  substance  of  the 
conditions  which  throw  the  burden  of  justifying  the  righteousness 
of  the  bargain  upon  the  party  who  claims  the  benefit  of  it." 

How  the  righteousness  of  the  bargain  oould,  if  contested,  be 
established  we  find  it  difficult  to  see,  if  the  value  of  the  security 
at  the  time  when  the  bargain  was  made  is  to  be  exduded  from 

.  (1)  8  Ch.  App.>  484.  (2)  2  Yes.,  186. 


Digitized  by  Google 


70 


THE  INDIAN  LAW  BEPOBTS.         [VOL.  XI. 


1888      oomideration.  IatheoaBeo{Che8terfieldY.Jan88en{l)mimBawe9 
Cbvvvi    ^'  ^^P^  (2)  the  borrower  had  offered  the  seourity  to  several  persons 
KvAM     who  had  rejected  it  as  not  suffidenUy  advantageous,  before  it  was 
Bup  SiNOH.  fin&Uy  acoepted  by  the  party  against  whom  relief  was  deoreed. 

Sir  William  Grant,  M.  B.,  in  Botces    Heaps  (2),  at  p.  119  said : 
*^  It  is  not  imputed  to  them  (the  defendants)  that  they  used  any 
endeavours  to  prevail  upon  the  plaintiff  to  enter  into  the  transao* 
tion.   They  merely  acceded  to  the  proposal  that  was  made  to  them. 
It  is  not,  however,  every  bargain  which  distress  may  induoe  one 
man  to  offer  that  anotiber  is  at  liberty  to  accept.   The  mere  absenoe 
of  fraud  does  not  necessarily  dedde  upon  the  validity  of  the  trans- 
action ;  as  is  proved  by  many  cases,  from  Banny  v.  Pitt  down  to 
Chcynney,  Beaton.   In  the  latter.  Lord  Thurlow  says,  the  defend- 
ant is  not  charged  with  misleading  the  plaintiff's  judgment  or 
tampering  with  his  poverty.   In  that  case,  too,  as  in  this,  the 
bargain  had  been  hawked  aboutand  offered  to  many  persons.  That^ 
Lord  Thurlow  says,  only  shows  the  distress  of  the  borrower,''  and 
at  the  same  page  Sir  William  Grant  also  said :     It  would  not,  I 
think,  be  endured  that  a  money-lender  should  take  from  a  dis- 
tressed man,  dealing  for  his  reversionary  interest,  an  engagement 
to  pay  four  to  one  upon  the  contingency  of  a  person,  of  the  age  of 
twenty-seven  in  perfect  health,  out-living  another  of  the  age  of 
thirty-two,  debilitated  by  disease  and  ruined  in  constitution  by 
long  continued  habits  of  intemperance.''   After  referring  to  the 
nature  of  the  risk  in  that  case.  Sir  Willam  Ghrant,  at  page  120,  said : 
*^  Allowing  the  risk  to  be  still  considerable,  against  that  must  be 
set  the  unusual  amount  of  the  stipulated  return.   Combining  the 
two  together,  it  seems  to  me  that  there  is  more  inequality  in  this 
bargain  than  existed  in  some  of  the  cases  in  which  the  contract  has 
been  set  aside,"  and  he  granted  relief. 

The  result  of  the  English  cases  appears  to  be  that  in  dealings 
with  expectant  heirs,  reversioners  or  remaindermen,  the  fact  that 
the  bargain  was  declined  by  others  as  not  being  sufficiently  advan- 
tageous does  not  raise  a  presumtion  that  it  was  a  fair  and  reason- 

(1)  2  Ves.,  125.  (2)  3  V».  &  B.,  117. 
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able  bargain;  and  that  nntil  the  oontrary  is  satiflfaotorily  proved  1888 
by  the  party  trjring  to  maintain  the  bargain,  the  Court  may  pre-  ""ohunmi 
snme  that  a  bargain  which  apparently  provides,  in  the  opinion  of  Euab 
the  Court,  for  an  unusually  high  return  or  for  an  exceptionally  high  r^tp  Sinoh. 
rate  of  interest  is  a  hard  and  unconscionable  bargain,  against  which 
relief  should  be  granted.    The  doctrine  of  equity  to  which  we  are 
referring  is,  so  far  as  we  are  aware,  applicable  in  England  only  to 
dealings  with  expectant  heirs,  reversioners  or  remaindermen^  Sir 
George  Jessal,  M.  B.,  in  Beynon  v.  Cock  (1),  at  p.  392,  said ;  It  has 
never  been  said  a  man  can  be  relieved  because  he  happens  to  be  a 
reversioner,  and  the  money-lender  does  not  know  it  but  lends  him 
money  upon  his  promissory  note  at  usurious  interest.   In  order  to 
be  relieved,  he  must  have  been  trusted  upon  the  credit  of  his  expec- 
tation.''  Many  of  the  considerations  stated  by  the  earlier  Equity 
Judges  in  England  for  the  doctrine  we  are  considering  do  not  arise 
in  cases  such  as  that  which  we  have  tb  decide  here.   We  do  not 
gather  from  the  judgments  of  their  Lordships  of  the  Privy  Cound 
in  Srimati  Kamini  Sundari  Chaodhrani  v.  Kali  Prossunno  Ohose 

(2)  that  the  doctrine  which  the  Courts  of  Equity  in  England  have 
applied  to  cases  of  snatching  bargains  with  expectant  heirs,  rever^ 
sioners  or  remaindermen,  is  to  be  applied  in  India  to  cases  except 
where  |t  would  have  been  applied  in  England  or  except  where  the 
case  is  in  some  way  analogous  to  a  case  of  snatching  a  bargain 
with  an  expectant  heir,  reversioner  or  remainderman,  or  except 
there  is  some  fiduciary  relationship  between  the  lender  and  the 
borrower,  although  there  may  be  no  fraud  or  undue  influence,  or 
except  there  is  incapacity,  such  as  ignorance,  on  the  part  of  the 
borrower  to  appreciate  the  true  effect  of  his  or  her  bargain.  To 
apply  it  to  all  cases  where  the  contracted  return  was  exc^tionidly 
large  or  the  rate  of  interest  waahigh  would  be  for  the  Judges  to 
make  contracts  for  the  parties  which  they  never  intended  to  make 
for  themselves. 

In  our  opinion  Sir  George  Jessel,  M.B.,  in  WallU  v.  Smith 

(3)  with  sound  common  sense  said :   I  have  always  tbo^ght,  and 

(1)  10  Ch.  App.,  389.      (2)  L.  B.,  12  1.  A.,  215. 
(8)  L.  R.,  21  Ch.  D.,  24S. 
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1888  still  think,  that  it  ie  of  the  atmoet  importanoe  as  regards  eontraeta 
Chtthhi  between  adults,  persons  npt  under  disability,  and  at  arm's  length, 
that  the  Courts  of  law  should  maintain  the  performanoe  of  the 
HvF  &veH.  oontraots  aooording  to  the  intention  of  the  parties ;  that  they  should 
not  overrule  any  clearly  expressed  intention  on  the  ground  that 
Judges  know  the  business  of  the  people  better  than  the  people  know 
it  themselves.  I  am  perfectly  well  aware  that  there  are  exceptions 
but  they  are  exceptions  of  a  legislative  character." 

We  have  arrived  at  the  conclusion,  but  we  confess  after  mndh 
doubt  and  difficulty  that  we  may  hold  that  this  is  a  case  to  which 
we  may  apply  the  ruling  of  their  Lordships  of  the  Privy  Council 
in  Sritnati  Kamini  Sundari  Chaodhrani  v.  KaK  Prossunno  Qhose  (1) 
to  which  we  have  referred,  and  which  is  to  be  found  at  pages  225 
md  226  of  the  report  of  that  case.  There  was  in  this  case,  so  far 
as  vre  see,  no  fraud  on  the  part  of  Lala  Punni  Lai  or  the  plaintiff 
or  on  the  part  of  the  agents  of  the  defendant.  The  defendant 
entered  into  the  contract  with  his  eyes  open  and  on  the  advice  of 
his  legal  advisers,  and  we  doubt  if  he  could  at  that  time,  having 
regard  to  the  xisks  of  his  litigation,  have  obtained  an  advance  of 
money  on  terms  more  advantageous  to  himself ;  but  that  he  could 
not  have  done  so  is  not  sufficiently  established  by  the  plaintiff,  and 
it  was  for  her  to  leave  our  minds  without  any  reasonable  doubt  on 
the  point.  As  we  have  pointed  out,  mere  difficulties  in  negotiating 
a  bargain,  or  the  fact  that  the  bargain  was  refused  by  others  as 
not  Bufflcientiiy  advantageous,  have  not  been  held  to  prove  that  the 
bargain  was  a  fair  and  reasonable  one  and  not  a  hard  and  uncon- 
scionable bargain  within  the  meaning  of  the  rule.  Under  the  cir- 
eumstanoes  we  find  that  the  bargain  was  a  hard  and  unconscionable 
one,  which  we  ought  not  to  enforce. 

On  the  ground  also  to  which  we  shall  now  refer  we  are  of 
ojonion  that  we  should  not  enforce  this  contract.  (Gambling  in 
litigation  and  what  are  called  in  England  maintenance  and  cham- 
*perty  are  unfortunately  only  too  conmion  in  this  country.  The 
abuses  which  in  1869,  Phear,  J.,  in  his  judgment  in  v.  G^ose  r. 

(1)L,E.,12I.  A.,21§. 
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Amirtamajfi  DaH  (1)  stated  to  exist  in  every  Court  of  oivil  jcutice  1888 
throughout  Bengal,  unfortunately  exist  at  the  present  day  in  Chukni 
these  Proyinoes.   Although  fully  recognising  that  in  India,  as  was  £(7ab 
pointed  out  by  the  Lordships  of  the  Privy  Council  in  Ram  Coomar  Bup  SinaH. 
Coandjo  v«  Chunder  Canto  Mocker jee  (2),     a  fair  agreement  to 
sapply  funds  to  oarry  on  a  suit  in  consideration  of  having  a  share  in 
the  property,  if  recovered,  ought  not  to  be  regarded  as  being,  per 
opposed  to  public  policy,"  their  Lordships  were  careful  to  add : 
But  agreements  of  this  kind  ought  to  be  carefully  watched,  and 
when  found  to  be  extortionate  and  unconscionable,  so  as  to  be 
inequitable  against  the  party,  or  to  be  made,  not  with  the  bond 
fide  object  of  assisting  a  claim  believed  to  be  just,  and  of  obtaining 
a  reasonable  recompense  therefor,  but  for  improper  objects,  as  for 
tlie  purpose  of  gambling  in  litigation  or  of  injuring  and  oppressing 
others  by  abetting  and  encouraging  unrighteous  suits,  so  as  to  be 
contrary  to  public  policy,  effect  ought  not  to  be  given  to  them." 
Now  in  this  case  it  appears  to  us  that  if  Lala  Punni  Lai  or  the 
plaintiff  believed  the  defendant's  claim  to  have  been  a  just  one,  or 
one  in  which  there  were  not  long  odds  against  his  chctnce  of  success, 
Bs.  25,000  in  the  event  of  success  for  an  advance  of  Bs.  3,700 
could  not  be  and  could  not  have  been  considered  by  them  or  either 
of  them  to  be  reasonable  recompense.    On  the  other  hand,  if 
Bs.  25,000  were  or  were  considered  to  be  a  reasonable  recompense 
in  the  event  of  success  for  an  advance  of  Bs.  3,700,  it  could  only 
be  on  the  ground  that  the  plaintiff's  claim  was  of  such  a  highly 
Bpeeulative  character  as  to  make  the  odds  long  against  his  chances 
of  success  and  the  transaction  one  of  gambling  in  litigation.  In 
either  view  we  are  of  opinion  that  to  enforce  such  a  contract  as 
tha|;  in  this  case  would  be  against  public  policy,  as  it  would  be 
only  to  encourage  parties  not  interested  in  a  litigation  to  assist, 
for  their  own  private  purposes,  a  litigant  to  pursue  a  litigation  in 
the  success  of  which  on  the  basis  of  a  just  daim  they  did  not 
honestly  believe,  or  for  their  assistance  in  which  they  required  an 
unreasonably  large  recompense* 

(1)  4  B.  L.  R.,  1.  (2)  L.  B.,  4 1.  A.,  pp.  46  and  47. 
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1888         Although  we  are  of  opinion  that  we  should  not  enforoe  the 
Q^^gjfi    contract  in  this  case  by  decreeing  the  plaintiff's  cbim  for  Rs,  25,000, 
EuAB     we  are  also  of  opinion  that  we  should  give,  as  we  now  do,  the 
£up  SiNQH.  plaintiff  a  decree  for  the  amount  actually  advanced  with  ample 
interest  at  the  rate  of  20  per  cent,  per  annum  from  the  date  of  the 
bond,  that  is  to  say,  from  the  10th  December,  1878,  to  the  date  of 
this  decree  with  proportionate  costs  of  suit  and  of  the  plaintifl^a 
appeal,  and  with  interest  at  the  rate  of  6  per  cent,  per  annum  on 
the  amount  of  such  advance,  interest,  and  oosts,  from  the  date  of 
this  decree  until  payment.   The  defendant's  appeal  is  dismissed 
with  costs  and  the  plaintiff's  appeal  is  allowed  to  the  extent  above 
indicated  with  proportionate  costs.    We  have  allowed  interest  at 
the  rate  of  20  per  cent,  per  annum,  as  that  is  not  an  unusual  rate 
in  these  Provinces  where  there  is  no  security  or  but  a  doubtful 
security. 

Appeal  allowed  in  part 


Before  Sir  John  Edge,  KU,  Chief  JuiHoe,  amd  Mr.  Juttiee  I^eU. 

1888 

July  10.  JANGI  NATH  Ain>  othbbs  (PLAnrrim)  v,  PHUNDO  abd  aitotvbb  (Dbybhd- 
 '   aktb).» 

Cieil  Procedure  Code,  es,  244,  -Decree  againri  mortgagor  for  mortgage  mom^ 
and  directing  sale  of  mortgaged  property  as  agaimt  him  and  a  third  pofrtg-- 
Attachment  of  other  property  in  poueetion  of  third  partg  ae  that  of  the  mort* 
gagor^Claim  hg  third  partg  to  ownerehip  of  tuch  propertg^SuU  bg  deeree* 
holder  to  eetablith  mortgagor's  right  to  property. 

In  a  mit  upon  a  hypothecation  hond  a  third  party  waf  made  defendant  as  the 
claimed  the  hypothecated  property.  The  mortgagee  obtained  a  decree  for  reoovexy  of  tiie 
amount  of  the  hond  and  for  enforcement  for  the  mortgage.  In  execution  of  the  decree 
the  debt  not  being  satisfied  by  sale  of  the  mortgaged  property,  the  decr«e-holdflr 
caosed  certain  other  immoveable  property  in  the  possession  of  the  third  party  to  be 
attached.  She  objected  to  the  attachment  on  the  gronnd  that  this  property  was  her 
own^  and  was  not  liable  to  sale  in  execution  of  the  decree.  The  objection  was  allowed* 
and  the  decree-holder  then  sued  for  a  declaration  that  the  property  belonged  to  the 
mortgagor  jodgment-debtor,  and  was  liable  to  attachment  and  sale  in  execution  of 
ihe  decree. 


*  First  Appeal  No.  86  of  18S6  from  a  decree  of  Maalvi  Muhammad  Said  Khan, 
Subordinate  Judge  of  Agra,  dated  the  14lh  November,  1885. 
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JECM  that  as  no  daim  in  the  fonneriait  was  made  ag^ainst  the  objector  personally  jggg 
or  in  a  representative  character,  bnt,  as  regards  her,  the  only  claim  was  virtoaUy  for  a   ^^^^  ^^^^ 
declaration  that  she  was  not  entitled  to  the  hypothecated  property,  the  decree  affected     ^  ^ 
her  only  so  far  as  it  negatived  her  alleged  interest  in  that  property,  and,  so  far  as  it  Phukdo. 
-was  sought  to  be  enforced  against  other  property,  she  was  a  stranger  to  that  suit,  and 
her  objection  mnst  be  taken  to  have  been  decided  nnder  as.  278  and  280  of  the 
Civil  Procednre  Code,  and  the  present  snit  was  rightly  brought  nnder  s.  283  and  was 
not  barred  by  s.  244.  Kameshwar  Ferahad  v.  JZim  Bahadur  Singh  (1)  referred  to. 
Mnlmamtriv.  AthfaJe  Ahmad  (2)  and  Nimha  HarUhH  v.  Sitaram  Faraji  {Z) 
distingnished. 

The  facts  of  tbis  case  were  as  follows.   On  the  13tli  Feb- 
mary,  1876,  Bhika  Mai,  styling  himself  son  of  Dwarka  Das 
and  prOprietor^of  the  firm  of  Dwarka  Das  Bhika  Mai,  ezeouted 
an  instrument  in  favonr  of  Babu  Baijnath,  whereby  he  promised 
to  pay  Bs.  15,000  to  the   latter,   and   mortgaged  certain 
immoveable  property  as  seoority  for  the  payment  of  the  money. 
In  July,  1882,  Baijnath  brought  a  suit  on  this  instrument  against 
Bhika  Mai,  styling  him  the    adopted  son  "  of  Dwarka  Das,  and 
against  Musammat  Phundo,  widow  of  Dwarka  Das.   In  this  suit 
Baijnath  claimed  to  recover  the  money  due  under  the  instrument 
from  Bhika  Mai  personally,  and  by  the  sale  of  the  mortgaged  pro- 
perty, ^^by  enforcement  of  lien  as  against  both  defendants.''  He 
stated  in  the  plaint  in  this  suit  with  reference  to  Musammat  Phundo 
as  follows: — '^As  the  defendant  No.  2  now  declares  herself  pro- 
prietor of  the  whole  property,  she  has  also  been  impleaded  although 
she  has  no  right  to  the  property,  and  defendant  No.  1  (Bhika  Mai) 
is  the  owner  of  the  property  and  of  the  share  of  Dwarka  Das, 
because  he  was  his  own  brother  and  was  adopted  by  him,  and  he 
is  a  proprietor  by  right  of  inheritance/' 

The  plaintiff's  contention  in  this  suit  was  that  Bhika  Mai,  step- 
brother of  Dwarka  Das,  was  his  adopted  son  and  sole  heir,  and  had 
inherited  the  mortgaged  property  from  Dwarka  Das.  Musammat 
Phundo  contended  that  Bhika  Mai  was  not  the  adopted  son  of 
Dwarka  Das;  that  the  mortgaged  property  was  the  separate  pro- 
perty of  her  husband  to  whioh^she  had  succeeded,  and  that  Bhika 

(1)  I.  L.  B.,  12  Calc,  468.         (2)  I.  L.  R.,  9  AU.^  605. 
(8)  I.  L.  B.,  9  Bom.,  458. 
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1888     Mai  had  no  authority  to  mortgagethe  property,  and  it  was  not  liable 
JijToi  NiTH  ^      plaintiff  Baijnath's  claim.  On  the  17th  January,  1883,  Baij- 
nath  obtained  a  decree  in  this  suit  for  the  recovery  of  the  money 
claimed  from  Bhika  Mai,  and  for  enforcement  of  the  mortgage 
contained  in  the  instrument  of  the  13th  February,  1876. 

The  mortgaged  property  having  been  sold,  and  the  mortgage 
debt  not  being  satisfied,  Baijnath  caused  certain  immoveable  pro- 
perty in  the  possession  of  Musammut  Phundo  to  be  attached  in  the 
execution  of  the  decree  as  the  property  of  Bhika  Mai.  Musammat 
Fhundo  objected  to  the  attachment,  alleging  that  she  had  inherited 
the  property  from  her  deceased  husband,  Dwarka  Das,  and  it  was 
not  liable  to  be  attached  and  sold  in  execution  of  Baij  oath's  decree 
against  Bhika  Mai.  This  objection  was  allowed  by  the  Court  exe- 
cuting the  decree  on  the  13th  March,  1885.  In  May,  1885,  Baij- 
nath brought  the  present  suit  against  Musampat  Phundo  and 
Bhika  Mai,  in  which  he  claimed  a  declaration  that  the  property 
belonged  to  Bhika  Mai,  and  was  liable  to  attachment  and  sale  in 
execution  of  his  decree. 

The  Court  of  first  instance  (Subordinate  Judge  of  Agra)  held 
that  the  suit  was  barred  by  the  provisions  of  s.  244  of  the  Ci?ii 
Procedure  Code,  and  dismissed  it 

The  representatives  of  Baijnath,  who  had  died,  preferred  this 
appeal. 

Mr.  C.  H.  Hill  and  Pandit  Sundar  Lal^  for  the  appellants. 

Mr.  Dwarka  Nath  Banerji  and  fiabu  Jogindro  Nath  Chaudhri^ 
for  the  respondents. 

Edge,  C  J. — In  this  action  the  plaintiff  claims  a  declaration 
that  the  property  alleged  by  Musammat  Phundo  to  be  her  own 
property  is  liable  to  attachment  and  sale  under  a  decree  obtained 
by  the  plaintiff  in  a  previous  action.  In  the  previous  action  the 
plaintiff  sued  one  Bhika  Mai  on  a  hypothecation  bond,  claiming, 
among  other  things,  enforcement  of  lien  by  sale.  Musammat 
Phimdo  wasmadea  party  to  that  action  as  a  defendant  because  she 
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claimed  tke  hypothecated  property.  The  main  issue  in  that  action  1888 
was  whether  the  hypothecated  property  was  Bhika  Mai's.  The  j][^^7^ath 
decree  in  that  action  was  against  Bhika  Mai  personally  and  for  sale  ^  ^- 
of  the  property  hypothecated.  In  that  action  a  decree  was  given 
against  Bhika  Mai  personally,  and  Mnsanunat  Phundo  was  interest- 
ed simply  and  solely  in  respect  of  her  claim  to  the  hypothecated 
property,  and  she  was  made  a  defendant  solely  to  prevent  her  dis- 
puting the  plaintifiE's  right  to  sell  the  property.  The  hypothecated 
property  was  sold  under  the  decree  in  that  action,  and  thereupon 
the  plaintiff  proceeded  to  attach  and  sell  the  property  involved  in 
this  action,  alleging  that  the  property  was  the  property  of  Bhika 
Mai.  The  property  in  question  formed  no  part  of  the  hypothecat- 
ed property  affected  hy  the  first  decree.  Musammat  Phundo 
objected  in  the  execution  department.  Her  objection  was  allowed, 
and  the  property  was  released  from  attachment.  On  that  the  pre- 
sent action  was  brought.  The  Court  below  dismissed  the  claim  on 
the  ground  that  s.  244?,  Civil  Procedure  Code,  applied. 

It  is  argued  before  us  on  behalf  of  the  respondent  that,  as  Mu« 
eammat  Phundo  was  a  party  to  the  previous  suit,  the  question  here 
was  one  which  arose  between  the  parties  to  the  suit  in  which  the 
decree  was  passed,  and  related  to  the  execution  or  satisfaction  of 
the  decree,  within  the  meaning  of  s.  244,  Civil  Procedure  Code. 
Now  that  decree,  as  I  have  said,  affected  Musammat  Phundo  or  any 
interest  of  hers  only  so  far  as  it  negatived  her  alleged  interest  in  the 
hypothecated  property.  In  that  action  no  claim  was  made  against 
her  personally  or  in  a  representative  capacity.  The  only  claim,  so 
far  as  she  was  concerned,  was  what  amounted  to  a  claim  for  a 
declaration  that  she  was  not  entitled  to  the  hypothecated  pro- 
perty. 

I  am  consequently  of  opinion  that  so  far  as  the  decree  was 
sought  to.be  enforced  against  property  other  than  the  hypothecat- 
ed property,  Musammat  Phundo  was  a  stranger  to  the  action,  and 
her  objection  is  to  be  looked  at  as  having  been  decided  under  ss.  278 
and  280,  Civil  Procedure  Code.  The  present  action  was  therefore 
rightly  brought  under  s.  283,  Civil  Procedure  Code. 
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1888         I  think  the  deoision  in  Kameshwar  Per$had  y.  Ram  Bahadur 
Jahoi  Nath  Singh  (1)  is  based  on  a  oorreot  view  of  the  law  and  supports  the 
Fhukpo  which  I  take.   The  case  cited  by  the  respondent,  Mulmaniri 

V.  Ashfak  Ahmad  (2),  and  the  ease  of  Nimba  Harkhet  v.  SUaram 
Paraji  (3)  are  dearly  distinguishable. 

The  appeal  will  be  allowed,  and  the  case  will  come  on  at  alater 
date.  All  the  records  of  which  Mr.  Chaudhri  and  Pandit  Sunder 
Lai  will  give  lists  to  the  office  will  be  sent  for. 

Tybbell,  J.-— I  concur  with  the  view  expressed  by  the  learned 
Chief  Justice.  It  appears  to  me  that  the  Court  below  has  taken 
an  erroneous  view  of  the  import  of  the  plaintiff's  pleadings  in  the 
former  case.  It  is  true  that  in  that  case  the  plaintiff  said:  ''As 
the  defendant  No.  2  now  declares  herself  proprietor  of  the  whole 
property,  she  has  also  been  impleaded,  although  she  has  no  right 
to  the  property,  and  defendant  No.  1  is  the  owner  of  the  property 
and  of  the  share  of  Dwarka  Das,  because  he  was  his  own  brother^ 
and  was  also  adopted  by  him,  and  he  is  a  proprietor  by  right  of 
inheritance.''  These  words,  no  doubt,  seem  to  refer  to  the  whole 
of  the  property  of  the  firm  of  Dwarka  Das  Bhika  Mai,  but  it  is 
obvious,  on  a  closer  inquiry,  that  the  plaintiff's  meaning  was  that 
Musammat  Phundo's  pretentions  were  such  as  to  raise  a  question 
of  right  on  her  part  in  hypothecated  property  which  was  the  sole 
subject  of  that  suit,  and  therefore  that  she  was  interested  in  the 
issue  to  be  raised  in  respect  of  that  hypothecated  property  and  it 
only. 


When  the  appeal  came  on  again  for  hearing,  the  Court  (Edob, 
C. J  ,and  Tybbell,  J.)  remanded  the  case  for  re-trial. 

Cause  remanded, 

(1)  L  L.  B.,  12  Calc,  468.  (2)  L  L.  R.,  9:AU.,  606. 

(3)  L  L.R.,9Bom.,458. 
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APPELLATE  CRIMINAL. 


1888 
November  2S, 


Btfore  Mr.  Juttice  Stra^ht. 

QUEEN-EMPBESS  v.  GANGA  CHABAN. 

Aecomplie&-^Tender    pardon,  effect  qf-^SuheequeiU  trial  of  accomplice  for 
eomeeted  offencee^Crimindl  Procedure  Code,  ss,  387,  889, 

A  prisoner  charged  before  a  Magistrate  at  Benarei  with  offences  punishable 
under  as.  4/71,  472  and  474  of  the  Peaal  Code,  made  a  confession  to  the  Magistrate 
in  respect  of  those  offences.  He  was  then  sent  in  custody  to  Calcutta^  and  was  there, 
together  with  other  persons,  charged  before  a  Magistrate  with  offences  punishable 
under  ss.  467,  473  and  475.  The  conduct  to  which  these  charges  related  was  closely 
connected  and  mixed  up  with  that  to  which  the  charges  first-mentioned  had  refer- 
ence. Under  s.  337  of  the  Criminal  Procedure  Code,  the  Magistrate  at  Calcutta 
tendered  a  pardon  to  the  prisoner  upon  the  conditions  specified  in  that  section,  and 
the  prisoner  accepted  the  pardon,  and  gave  evidence  for  the  prosecution.  The 
Magistrate  held  that  this  evidence  was  not  sufficiently  corroborated,  and  accordingly 
discharged  all  the  accused,  but  the  pardon  was  not  withdrawn,  and  there  was  nothing 
to  show  that  the  Magistrate  was  dissatisfied  with  the  prisoner's  statements  or  con- 
sidered that  he  had  not  complied  with  the  conditions  on  which  the  pardon  was 
tendered.  Subsequently  the  prisoner  was  committed  by  the  Magistrate  of  Benaret 
for  trial  before  the  Court  of  Sessions  upon  tiie  charges  under  ss.  471, 472  and  474 
of  the  Penal  Code.  He  pleaded  not  guilty,  but  did  not  in  terms  plead  the  paidon 
as  a  bar  to  the  trial,  though  he  made  some  reference  to  the  subject ;  and  the  Sessions 
Judge  having  made  a  brief  inquiry  as  to  the  proceedings  at  Calcutta,  came  to  the 
conclusion  that  there  was  no  sufficient  proof  of  any  conditional  paidon,  and 
convicted  and  sentenced  the  accused. 

Seld  that  by  the  terms  of  the  conditional  pardon  granted  to  the  accused  by  the 
Calcutta  Magistrate,  the  conditions  of  which  were  satisfied  as  was  shown  by  its  never 
having  been  withdrawn,  the  accused  was  protected  from  trial  at  Benares  in  respect 
of  the  offences  under  ss.  471,  472  and  474,  and  was  not  liable  to  be  proceeded 
against  in  respect  of  them,  and  that  the  trial  and  conviction  were  therefore  illegal. 

Although  s.  387  of  the  Criminal  Procedure  Code  does  not  in  terms  cover  a  case 
where  a  Magistrate  holding  a  preliminary  inquiry  for  committal  against  several  per- 
sons tenders  a  conditional  pardon  to  one  of  them,  examines  him  as  a  witness,  and 
subsequently  discharges  all  the  accused  for  want  of  ^primA  facie  case  against  them, 
the  words  every  person  accepting  a  tender  under  this  section  shall  be  examined 
as  a  witness  in  the  case  "  mean  that  for  all  purposes  (subject  to  failure  to  satisfy  the 
conditions  of  the  papdon  as  provided  for  by  s.  889)  such  a  person  ceases  to  be  triable 
for  the  offence  or  offences  under  inquiry  or  (with  reference  to  s.  889)  for  **  any 
other  offence  of  which  he  appears  to  have  been  guilty  in  connection  with  the  same 
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matter,"  while  making  "  a  fall  and  tme  diselome  of  tbe  whole  of  the  drcamttancea 
-  within  hii  knowledge  relative  to  tbe  oifencea "  directly  under  inqoiry.  Hie  words, 
laft  qnoted  refer  to  the  importance,  when  a  pardon  is  tendered,  of  encouraging  the 
approver  to  ghre  the  fullest  details,  so  that  points  may  be  foand  in  his  eridenoe 
which  may  be  capable  of  oorroboiation.  The  qnaition  of  how  the  pardon  pro* 
tects  him,  and  what  portion  of  it  should  not  protect  him,  onght  not  to  be  treated  in 
a  narrow  spirit. 

The  facts  of  this  case  are  suffioieiitlj  Btated  in  the  judgmeni 
of  Straight,  J. 

Mr.  Dwarka  Nath  Banerji  and  Babu  Jogindro  Ifatk  Chaudhriy 
for  the  appellant. 

The  Public  Prosecutor  (Mr.  O.  E.  A.  Boss)  for  the  Crown. 

StraiohTi  J.— The  facts  material  to  the  determination  of  the 
main  question  raised  by  this  appeal  are  as  follows On  the 
night  of  the  29th  January  last  the  appellant  was  arrested  at 
Benares  for  uttering  some  forged  fiye-rupee  currency  notes  to  a 
tradesman  in  the  chauk  at  Benares,  and  immediately  after  the 
house  at  which  he  was  stopping  in  Bengali  Tolah  in  that  city  was 
searched,  and  two  tin  boxes  were  found,  in  one  of  which  were 
seven  hundred  unnumbered  counterfeit  currency  notes  of  B.S.  5 
each,  and  one  separate  numbered  note  for  a  like  amount,  as  also 
six  dies  marked  with  numbers  for  stamping.  On  the  same  day 
the  appellant  was  taken  before  Mr.  Adams,  the  District  Magis- 
trate, to  whom  he  made  the  following  statement : — These  notes 
(Bs.  5— B.  74-80909,  March  1884,  and  the  others  without  num- 
bers) were  found  in  my  possession  in  my  box,  which  was  in  my 
house,  which  I  rented  in  Bengali  Tolah.  This  note  lor  Bs.  5 
(M.  B.  74-80915)  was  given  by  me  last  night  to  a  Bazaz  in 
the  Dalka  Mandavi.  These  three  notes  (80302,  8092^  80929) 
were  given  by  me  to  Fazlu,  shopkeeper  of  Char  Mihman,  yester^ 
day  night  in  payment  for  a  time-piece,  a  pair  of  socks,  a  bottle 
of  scent,  and  two  pocket-knives.  I  got  Bs.  2  or  Bs.  2-8  (I  forget 
which)  cash  in  change.  The  six  types  produced  were  found  with 
the  notes  in  the  box  in  my  house.  I  and  others  made  the  plates 
for  these  notes  and  printed  them.  I  engraved  the  plates,  being  a 
seal  engraver  by  trade.   I  made  the  several  plates  at  my  home  in 
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Andul.   The  notes  were  printed  by  Mahandar  Nath  Bhattaoharji  18«8 
of  AnduL   They  were  printed  in  his  house  by  him  and  by  his  son  quksk- 
Suresh  Ohandar,  and  Kali  Kumar  Pal,  and  myself.   Suresh  Empbbss 


Press  from  Galoutta  from  Tantania,  Gomwallis  Street,  Galoutta. 
They  paid  Bs.  125  I  think  for  it   Suresh  Ghandar,  son  of 
Mahandar  Nath,  and  I  bought  the  copper  plates  in  Galoutta  in 
Bara  Baeaar.   Mahandar  Nath  paid  me  Bs.  20  a  month  to  do  the 
work  with  the  condition  that  he  and  I  were  each  to  have  half  the 
notes  made.   Kali  Kumar  Pal  gate  some  money  to  Mahandar 
Nath  for  the  expenses  of  the  Press.   We  printed  1,300  or  1,400 
notes  for  Bs.  5  each.   Mahandar  Nath's  son-in-law,  Suresh  Ghan- 
dar, without  letting  us  know,  passed  some  of  the  notes  in  Andul — 
passed  some  twenty  or  thirty  or  so,  and  the  matter  was  blown 
upon  and  the  police  came  from  Howrah  or  Galoutta.  Then 
Mahandar  Nath  said  we  would  print  no  more  there,  but  would  do 
so  in  Galoutta.   He  took  possession  of  the  notes  and  the  plates, 
and  would  give  me  nothing.   I  said  I  would  inform  if  he  gave 
me  nothing.   Then  he  gave  me  a  thousand  notes,  or  it  may  have 
been  less.   He  gave  me  notes  without  number  like  these  produced. 
I  made  the  types  produced  myself ;  they  are  not  good  ones.  The 
good  ones  were  kept  by  Mahandar  Nath.   It  is  a  year  since  we 
began  this  work ;   I  have  not  made  any  others.   I  and  Suresh 
Ghandar  (son  of  Mahandar  Nath)  bought  the  paper  at  a  shop  in 
Ohina  Bazaar,  which  I  can  point  out   I  heard  that  two  men  were 
convicted  in  the  High  Gourt  at  Galoutta  of  forging  ten-rupee 
notes,  and  sentenced  to  ten  or  twelve  years'  imprisonment.  We 
made  five-rupee  notes  because  Mahandar  Nath  said  it  was  easy  to 
pass  them.   He  gave  me  the  notes  last  Katik,  and  I  left  Andul 
only  last  Wednesday.   I  was  afraid  to  pass  them  before.   I  did 
not  pass  any  of  the  notes  except  at  Benares.   I  have  passed  some 
twenty  or  thirty  of  the  notes  since  I  arrived  here  on  Friday.  I 
did  not  go  to  Magh  Mela  at  Allahabad.  '  This  note  produced 
(B.  74-80505),  sent  from  Allahabad  by  the  police,  looks  like  one 
of  our  printing,  but  I  cannot  say  for  certain.   Mahandar  Nath 
Bhattaoharji  is  of  fairish  complexion  (wheat  colour),  about  forty 
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1888     or  forty-five  years  of  age,  of  average  height  and  middling  figure. 


^'  middling  figure,  wears  a^small  beard,  but  he  may  have  shaved  it 
Suresh  Ghandar,  his  son-in-law,  is  fair  {gore  rung)^  age  about 
twenty-nine  or  thirty,  without  a  beard,  and  of  average  height  and 
thin  figure,  wears  a  moustache.  Eali  £umar  Pal  is  of  the  oom«^ 
plexion  of  Mahandar  Nath,  age  about  forty  years,  shorter  than  I 
am,  middling  figure,  with  a  moustache  only.  When  I  left  Andol 
I  had  not  seen  Mahandar  Nath  and  the  others  for  about  ten  or 
twelve  days.  The  engraving  tools  were  thrown  into  the  Ganges* 
The  engraving  of  the  plates  was  delayed  by  my  illness,  which  made 
Mahandar  Nath  angry.  The  silver  anklets  produced  are  mine.  I 
bought  them  in  Benares  in  the  ChatjQ  yesterday  or  the  day  before. 
I  paid  for  them,  with  some  of  my  notes  and  Rs.  25  cash.  The  cash 
produced,  Bs.  74-12,  I  brought  part  from  Calcutta  and  part  is 
change  received  here  for  notes.  I  learnt  the  trade  of  seal  engraving 
ten  or  twelve  years  ago,  but  never  before  forged  notes.  Mahandat 
Nath's  son,  Suresh  Ghandar,  came  to  me  and  said: — You  are 
poor,  if  you  do  this  we  shall  all  get  rich.'' 

This  confession  was  certified  according  to  law  by  Mr.  Adams^ 
and  on  the  same  date  helpassed  the  following  orden — The  accused 
Ganga  Gharan  Ghatterji  is  charged  with  an  offence  under  ss.  465, 
467  and  468,  Indian  Penal  Gode,  and  also  417,  Indian  Penal  Code* 
He  is  also  liable  under  s.  472,  Indian  Penal  Gode.  Information 
will  be  given  to  the  Calcutta  Police,  but  in  the  meantime  he  may 
be  put  on  his  trial  here  for  cheating,  s.  417,  Indian  Penal  Gode» 
Case  made  over  to  Mr.  McLean,  Joint-Magistrate."  Information 
was,  as  directed,  sent  to  the  Calcutta  Police,  and  on  the  3rd  of 
February,  '[Mahandar  Nath  Bhattacharji  and  Surendro  Nath 
Bhattacharji,  and  on  a  subsequent  date,  Suresh  Ghandar  Mukerji 
and  Kali  Kumar  Pal,  were  arrested  by  them.  On  the  12th  of 
February  the  appellant  was  sent  to  Calcutta  in  charge  of  the  Polioe 
Sub-Inspector,  arriving  there  on  the  13th.  On  the  17th  of 
February  the  four  persons  I  have  mentioned  above,  along  with  th» 
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appellant,  were  brought  before  a  Oalcnitta  Magistrate  upon  diarges 
under  ss.  467, 473  and  475,  Indian  Penal  Code,  and  upon  the  same " 
date  the  Inspector  of  Police  conducting  the  prosecution  filed  the 
following  application 

"To  the  Magistrate  of  Howrah— Empress  versus  Mahandar 
Nath  Bhattacharji  and  others ;  charge  under  ss.  467,  473  and  475, 
Indian  Penal  Code.  As  there  is  no  sufficient  evidence  obtained  in 
the  case  to  warrant  the  conviction  of  the  four  accused  persons 
named,  I,  under  instructions  on  behalf  of  Government,  pray  that 
accused  Qanga  Charan  Ghatterji  be  offered  a  pardon  and  made 
Queen's  evidence.  I  have  ^-c.  (Signed)  Eam  Ejrishto  Rai,  Inspector 

of  Police."  Thereupon  the  Magistrate  made  the  following  order :  

"  Whereas  it  has  been  brought  to  my  notice  that  in  this  case  there 
is  no  sufficient  evidence  to  proceed  with  the  case  of  Empress  versus 
Mahandar  Nath  Bhattacharji,  Surendra  Nath  Bhattacharjs,  Suresh 
Chandra  Mukherji,  and  Kali  Kumar  Pal^  under  ss.  467,  473  and 
475,  unless  the  evidence  of  Ganga  Charan  Chatterji,  an  accused  in 
dock,  is  recorded.  As  the  offences  under  all  these  sections  are 
triable  exclusively  by  the  Court  of  Session,  I  direct,  under  the 
power  vested  in  me  by  s.  337,  Criminal  Proceduro  Code,  a  pardon 
to  the  said  Ganga  Charan  Chatterji,  on  condition  of  his  making  a 
full  and  true  disclosure  of  the  whole  of  the  circumstances  within 
his  knowledge  relative  to  the  offences  committed  under  ss.  467^ 
473  and  475,  Indian  Penal  Code,  and  to  every  other  person  con- 
cerned, whether  as  principal  or  abettor  in  the  commission  thereof. 
Signed  C.  N.  Banerji,  First  Class  Magistrate.— The  17th  February 
1888. 

Bead  and  explained  to  Ganga  Charan  Chatterji,  who  accepts 
the  pardon  on  the  condition  stated  in  the  above  order.  It  has 
been  further  explained  to  him  that,  unless  he  makes  a  full  and  true 
disclosure,  the  pardon  is  liable  to  be  vnthdrawn  and  will  be  with- 
drawn." 

This  was  also  signed  by  the  Magistrate  and  by  the  appellant. 
XTpon  the  same  day  the  appellant,  having  been  removed  from  the 
dock,  was  placed  in  the  witness-box  as  a  witness  for  the  prosecu- 
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1888     tion,  and  he  made  a  long  and  detailed  deposition,  fnlly  diadosing 
QunK-        parts  he  and  the  four  aooused  had  played  in  purchasing  the 
Emfuus  implements  and  materials  with  whioh  to  forge  the  notes ;  in  forging 
Gajtoa    tt^om  and  in  disposing  of  them,  and  in  the  latter  connection  he 
Cramas.  said: — A  portion  of  these  forged  notes  I  took  to  Benares,  but 
ihey  were  without  numbers.   I  put  on  the  numbers  on  those  notes 
at  Benares  the  very  night  I  reached  there.   I  put  the  numbers 
with  my  own  hands.  I  passed  four  notes  the  day  following, 
buying  a  olyer  necklet  This  was.  in  part  payment.  After  passing 
sixteen  notes  I  was  arrested  through  the  instrumentality  of  a  shop- 
keeper where  I  had  gone  to  purchase  four  gold  mohurs.   I  did  the 
engraving  during  the  day.   The  notes  would  be  printed  at  times 
in  the  day  and  at  dead  of  night,  and  at  times  about  2  a.m.  The 
notes  were  given  by  Mahandar  Nath  aooused.  I  had  threatened 
to  disclose  the  matter  if  I  were  not  paid  my  share  for  labour/' 
There  is  nothing  whatever  to  show  that  the  Magistrate  was  dissatis- 
fied with  the  statements  made  by  the  appellant,  or  oonsidered  that 
he  had  not  complied    with  the  conditions  on  which  the  tender  was 
made on  the  oontrary  I  must  take  it,  in  the  absence  of  any 
withdrawal  of  the  pardon,  that  it  remained,  and  remains,  in  full 
force  and  effect  for  what  it  is  worth.    On  the  9th  Mardi  the  Cal- 
cutta Magistrate,  holding  there  was  no  sufficient  corroboration  of 
the  evidence  given  by  the  appellant,  discharged  the  four  aooused 
before  him.   Meanwhile  proceedings  had  been  carried  on,  oom- 
mencing  on  the  21st  February,  against  the  appellant  in  the  Court 
of  the  Joint-Magistrate  at  Benares  for  offences  under  section  420, 
474,  472  and  471,  Indian  Penal  Code,  and  on  the  10th  March  he 
was  committed  to  take  his  trial  before  the  Court  of  Session.  He 
was  then  put  on  his  trial  on  the  4th  April  and  pleaded  not  guilty» 
keing  defended  by  a  pleader,  and  in  passing  it  must  be  noted  that 
at  the  outset  of  the  proceedings  no  plea  in  bar  of  the  trial  was 
raised  on  the  ground  of  the  pardon  given  by  the  Calcutta  Magis- 
trate.  At  the  close  of  the  evidence  for  the  prosecution,  however, 
the  appellant  did  say :      I  was  examined  at  Howrah.   There  was 
a  Bengali  Magistrate.   He  read  over  something  from  a  paper. 
He  said  as  a  witness  for  the  Queen.  I  don't  remember  any  more.'' 
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"  Q. — Did  tbe  Magistrate  make  any  promiee  to  you?  1888 
"  A. — The  poUoa  said  they  would  get  me  off.  The  Magistrate  Qvmn. 
did  not.  Empbbsb 

The  learned  Judge  then  recalled  the  PoUee  Sub-Inspector,  Ganga 
Gtanesh  Prasad,  and  he  stated:  "I  took  the  prisoner  to  Howrah. 
He  was  produced  before  the  Deputy  Magistrate  there  and  I  heard 
that  he  was  given  the  oath,  and  that  his  deposition  was  taken.  I 
was  not  in  the  Court  when  his  examination  was  begun,  but  was 
towards  its  close.  The  Magistrate,  when  his  examination  was 
close,  simply  told  me  to  take  him  away.  I  first  took  him  before 
the  Superintendent  of  Police  of  Howrah.  The  Superintendent  took 
him  before  the  Deputy  Magistrate.  The  case  was  not  finished.  I 
took  the  prisoner  away  from  Howrah,  and  I  do  not  know  what  has 
been  the  result.''  Upon  this  matter  the  learned  Judge  remark^: 
From  what  was  mentioned  orally  in  Court  I  thought  it  better  to 
make  a  brief  enquiry  as  to  what  happened  when  the  prisoner  was 
taken  in  police  charge  to  Howrah.  I  see  no  sufficient  reason  for 
holding  or  reasonably  suspecting  that  he  was  given  a  conditional 
pardon  there."  In  the'result  the  appellant  was  convicted  under 
ss.  474,  472  and  471,  Indian  Penal  Code,  and  sentenced  to  two 
years'  rigorous  imprisonment  under  s.  474 ;  one  year  under  s. 
472,  and  five  years  under  s.  471. 

He  now  appeals  to  this  Court,  and  the  main,  and  indeed  the 
only,  ground  seriously  urged  on  his  behalf  is  that  as  he  had 
previously  received  a  full  and  complete  pardon  as  an  approver,  the 
present  trial  and  the  sentence  passed  are  illegal."  When  the  case 
came  before  me  on  the  4th  of  August  I  directed  the  Begistrar  to 
apply  to  the  Calcutta  High  Court  to  sanction  the  record  of  the 
Howrah  Magistrate  being  sent  to  this  Court,  and  such  sanction 
was  at  once  granted,  and  I  have  had  an  opportunity  of  perusing 
the  whole  of  his  proceedings*  It  is  true  that  the  charges  on  which 
the  appellant  with  the  four  accused  was  brought  before  the  Magis- 
trate were  for  forgery  of  valuable  securities  under  s.  467 ;  under 
s.  473  for  making,  counterfeiting,  and  having  in  possession  platea 
and  instruments,  intending  to  use  the  same  for  purposes  of  a 
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forgery  which  would  be  poniahable  under  s.  467,  and  for  counter- 
feiting a  device  or  mark  within  the  meaning  of  s.  475 ;  and  that 
that  there  were  no  charges  preferred  under  bs.  474,  472,  471  and 
420  for  which  offences  th6  appellant  was  subsequently  tried  at 
Benares.   It  is  equally  true  that  the  evidence  on  which  the  appel- 
lant was  convicted  related  to  distipct  individual  possession  by  him 
of  implements  of  forgery  and  of  forged  notes  with  knowledge  and 
intent,  and  of  specific  utterings  with  kuowledge  and  intent,  at 
Benares.   But  it  is  impossible  not  to  say  that  his  conduct  there 
was  more  or  less  mixed  up  and  concerned  with  the  conspiracy  at 
Calcutta  of  which  he  made  disclosure  as  a  witness,  and  the  passage 
from  his  evidence  I  have  already  quoted,  as  to  what  he  had  done 
at  Benares,  was  a  material  portion  of  a  ftdl  and  true  disclosure 
of  the  whole  of  the  circumstances  within  his  knowledge  relative  to 
the  offences  then  under  enquiry.   Though  approvers  may  be  in- 
famous persons,  they  are  neverthelees  entitled  to  have  faith  kept 
with  them  by  the  Courts,  and  in  dealing  with  the  question  as  to 
what  a  pardon  is  to  cover,  and  how  far  it  is  to  extend,  I  should  not 
be  inclined  to  apply  too  technical  tests,  and  should  rather  look  to 
substance  than  mere  matters  of  form.   I  have  no  hesitation  what- 
ever in  holding  that  the  pardon  granted  by  the  Calcutta  Magistrate 
on  the  17th  February  to  the  appellant,  on  condition  of  his  making 
*^  a  full  and  true  disclosure  of  the  whole  of  the  circunustances  with- 
in his  knowledge  relative  to  the  offences  under  ss.  467,  473  and 
475,  Indian  Penal  Code,''  was  accepted  by  the  appellant  on  such 
condition  as  his  signature  at  its  foot  shows,  that  he  subsequently 
gave  his  evidenpe  in  consequence  of  such  pardon,  and  that  whatever 
its  force  of  operation  may  be  it  has  never  been  withdrawn.  Look- 
ing to  the  special  facts  of  this  case,  it  does  not  appear  to  me  that 
the  circumstance  that  the  appellant  had  made  a  complaint  to  Mr. 
Adams  on  the  29th  January,  or  that  the  pardon  was  tendered  him 
by  another  Court  in  another  Province  with  a  different  territorial 
jurisdiction,  should  affect  the  deoi8i(m  of  the  point  before  me.  As 
to  this  latter  matter,  I  think  the  case  must  be  looked  at  in  exactly 
the  same  light  as  it  would  have  had  to  be  regarded  had  the  appel- 
lant and  the  four  other  persons  been  before  the  Joint^Magistrate  at 
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Benares  charged  with  offences  within  his  jurisdiction  nnder  ss. 
467,  473  and  475,  and  there  being  a  charge  against  the  appellant 
alone  of  uttering  under  s.  471.  Gould  it  be  seriously  pretended  for 
a  moment  that  if  the  Joint-Magistrate  of  fienares  had  tendered  a 
pardon  in  the  same  terms  as  those  contained  in  the  Calcutta  Magis- 
trate's order  of  the  17th  February,  and  the  appellant  had  given 
the  same  evidence  before  him  as  he  did  at  Calcutta,  such  pardon 
would  not  have  protected  him  P  I  hold  that  it  would,  and  I  am 
fortified  in  this  view  by  what  appears  in  s.  339,  Criminal  Proce- 
dure Code,  as  to  the  consequcDces  that  follow  on  a  non-compliance 
by  an  approver  with  the  conditions  of  his  pardon  and  its  withdrawal. 
He  may  be  tried  for  the  offence  in  respect  of  which  the  pardon  was 
tendered,  or  for  any  other  offence  of  which  he  appears  to  have  been 
guilty  in  connection  with  the  same  matter.  So  that  while  on  the 
one  hand  the  condition  is  a  full  and  true  disclosure  of  the  whole 
of  the  circumstances  within  his  knowledge  relative  to  such  offence,'^ 
on  the  other  a  non-compliance  with  it  leaves  him  open  to  trial  for 
the  offence  in  respect  of  which  the  pardon  was  tendered,  or  any 
other  offence  in  connection  with  the  same  matter.  It  must  be 
borne  in  mind  that  in  countenancing  these  pardons  to  accomplices 
tiie  law  does  not  invite  a  cramped  and  constrained  statement  by  the 
approver :  on  the  contrary  it  requires  a  thorough  and  complete  dis- 
closure of  all  the  facts  within  his  knowledge  bearing  upon  the 
offence  or  offences  as  to  which  he  gives  evidence,  and  when  he 
has  given  his  evidence,  I  do  not  think  that  the  question  of  how  far 
it  is  to  protect  him,  and  what  portion  of  it  should  not  protect  him, 
ought  to  be  treated  in  a  narrow  spirit.  In  a  note  by  Mr.  Q-reaves  to 
the  4th  edition  of  Bussell  on  Crimes,  vol.  Ill,  p.  597,  it  is  said :  I^ 
however,  the  prisoner,  having  been  admitted  as  an  accomplice  to  one 
felony,  be  thereby  induced  to  suppose  that  he  has  freed  himself 
from  the  consequences  of  another  felony,  the  J udge  will  reconmiend 
the  indictment  for  such  other  felony  to  be  abandoned.  Where  an 
accomplice  made  a  disclosure  of  property  which  was  the  subject- 
matter  of  a  different  robbery  by  the  same  parties,  under  the  im- 
pression that  by  the  information  he  had  given  previously  as  to  the 
robbery  of  other  property  he  had  delivered  himself  from  the  conse- 
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quenoes  of  having  the  property  he  bo  disoloeed  in  his  poseeesioiiy 
Coleridge,  J.,  reoommended  the  oounsel  for  the  prosecation  not  to 
proceed  against  the  aooomplioe  for  feloniously  reoeiviDg  such  pro- 
perty Oarside^s  ease^  2  Lew.  18.  I  quote  this  passage  as  illus- 
trative only  of  the  principles  upon  which  a  learned  Judge  has  acted 
in  such  matter  in  England.  The  first  question  which  it  appears 
to  me  I  have  to  ask  myself  b,  looking  to  the  ofEenoes  under  inquiry 
before  the  Calcutta  Magistrate,  should  the  pardon  granted  to  the 
appellant  be  held  to  extend  beyond  these  special  offences,  and  to 
exempt  him  from  punishment  for  the  offences  charged  against  him 
at  Benares?  I  have  read  the  evidence  given  by  the  appellant  at 
Calcutta,  and  as  the  Magistrate  nowhere  upon  this  record  indioatea 
that  he  withdrew  the  pardon,  I  think  1  am  bound  to  aseume,  as  I 
have  already  said,  that  he  bel  oved  the  appellant  had  made  a  full 
and  true  disclosure  of  the  whole  of  the  circumstances  within  his 
knowledge  relative  to  the  offences  under  inquiry,  and  so  satisfied  the 
conditions  of  the  tender.  It  was  suggested  by  the  learned  Public 
Prosecutor  that  the  fact  that  the  appellant  had  already  made  a 
confession  to  the  Magistrate  of  Benares  destroys  the  effect  of  his 
subsequent  evidence  at  Calcutta.  I  do  not  think  so  any  more  than 
I  should  have  thought  so  had  he  simply  made  his  statAment  to  a 
police  officer  and  the  information  contained  therein  had  been  for- 
warded to  Calcutta  and  had  led,  as  his  confession  to  the  Magistrate 
did,  to  the  arrest  of  the  persons  implicated  and  to  his  being  examined 
as  a  witness.  Upon  what  appears  to  me  a  reasonable  construction 
of  the  terms  of  the  pardon  tendered  by  the  Calcutta  Magistrate,  I 
think  that,  looking  to  the  particular  facts  of  this  particular  case,  and 
in  no  way  laying  down  any  rule  to  govern  other  cases,  it  ought 
to  protect  the  appellant  from  punishment  for  the  offences  under 
ss.  471,  472  and  474.  It  is  obvious  to  my  mind  that  almost  from 
the  moment  of  his  arrest  it  was  contemplated  by  the  police,  and 
most  properly,  to  make  him  the  instrument  of  bringing  the  other 
conspirators  to  justice.  The  application  of  the  Calcutta  Inspector 
of  the  17th  February  shows  this,  and  I  have  no  doubt  that  when 
the  appellant  gave  his  evidence  at  Calcutta  as  to  his  own  proceed- 
ings at  Benares,  he  did  so  in  the  belief  that  as  to  his  whole  oon- 


Digitized  by  Google 


VOL.  XI.] 


ALLAHABAD  SEBIBS. 


89 


neotion  with  the  oonspiraoy  he  would  be  exempted.  Then  ariBes 
the  question  as  to  in  what  way  the  pardon  granted  by  the  Calcutta 
Magistrate  should  have  been  given  effect  to,  so  far  as  the  trial  in 
the  Benares  Sessions  Court  was  concerned.  Could  it  be  pleaded 
as  a  legal  plea  in  bar  like  "  mterfoia  convict  or  **auterfois  acquit  "P 
I  confess  I  am  plaoed  in  somewhat  of  a  difficulty  to  answer  that 
question  from  the  absence  from  the  Criminal  Procedure  Code  of  any 
specific  directions  on  the  subject*  Primarily  the  pow^  of  par- 
don rests  in  the  Soyereign,  and  the  provisions  of  s.  417,  Crimioal 
Procedure  Code,  authorisiug  the  Gbvemor-Qeneral  in  Council  or 
a  local  Government  to  suspend  the  execution,  or  remit  the  whole 
or  part  of  any  sentence  passed  upon  any  person  sentenced  to  pun- 
ishment,  in  no  way  interfere  with  the  prmgative  of  the  Crown  in 
that  respect.  The  spedal  authority  therein  conferred,  however, 
relates  to  persons  sentenced  to  punishment  and  does  not  touch 
eases  under  s.  337  of  the  Criminal  Procedure  Code,  in  which  a  per- 
son charged  along  with  others  with  a  crime  has,  under  a  condi- 
tionally tendered  pardon,  given  evidence  against  such  persons 
and  satisfied  the  conditions  precedent  upon  which  it  was  tendered. 
I  must,  therefore,  look  to  that  section,  and,  as  &r  as  it  throws 
light  on  the  matter,  to  s.  339,  to  see  what  effect  a  pardon  so  ten- 
dered is  to  have.  Taking  s.  337  it  is  clear  that  it  does  not  in 
terms  cover  a  case  in  which  a  Magistrate  holding  a  preliminary 
inquiry  for  committal  against  several  persons  tenders  a  condi- 
tional pardon  to  one  of  them,  examines  him  as  a  witness,  and  sub- 
sequently discharges  all  the  accused  for  want  of  a  pritnd  fade  case 
to  justify  committal.  But  it  appears  to  me  that  the  words  every 
parson  accepting  a  tender  under  tiiis  section  shall  be  exMnined  as 
a  witness  in  the  case  "  mean  that  for  all  purposes,  subject  of 
course  to  his  failure  to  satis^fy  the  conditions  of  his  pardon  as  pro- 
vided for  by  s.  339,  he  ceases  to  be  triable  for  the  offence  or  offen- 
ces under  inquiry,  or,  looking  again  to  s.  339,  for  any  other 
oSenoe  of  which  he  appears  to  have  been  guilty  in  connection  with 
the  same  matter  while  making  a  full  and  true  disclosure  of  the 
whole  of  the  oircumstancee  within  his  knowledge  relative  to  the 
offences,''  directly  under  inquiry.   It  is  clear  to  my  mind,  there- 
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for©>  that,  at  least,  as  to  the  oharges  under  es.  467,  473  and  475, 
QuBBK-   Indian  Penal  Code,  upon  which  the  appellant  was  brought  up  with 
Empbbss  the  other  four  persons  before  the  Caleutta  Magistrate,  he  oeased  to 
Gasqa    be  an  aocused  and  became  a  witness,  and  that  such  pardon  never 
having  been  withdrawn,  it  could  have  been  pleaded  in  bar  to  far- 
ther proceedings  against  him  had  they  been  subsequently  instituted 
under  those  sections  before  the  Calcutta  Magistrate.   It  remains 
then  to  see  whether  the  pardon  stood  good  for  the  same  purposes 
as  to  the  offences  under  ss  474,  472  and  471,  that  is  to  say,  (1)  for 
being  in  possession  of  the  forged  notes,  knowing  them  to  be  forged 
and  with  intent  that  they  should  be  used  as  genuine ;  (2)  being  in 
possession  of  instruments  of  forging  notes  with  intention  to  use 
them,  punishable  under  s.  467,  only  a  more  aggravated  form  of  the 
offence  with  which  he  was  charged  at  Calcutta  under  s.  473  ;  and 
(3)  uttering  forged  notes  to  the  various  persons  at  Benares.   I  have 
already  said  that  in  dealing  with  this  point  the  terms  of  the  pardon 
must  be  looked  at  in  connection  with  the  special  facts  of  the  particu* 
lar  case.   The  condition  precedent  imposed  by  the  Calcutta  Magis* 
trate  and  accepted  by  the  appellant  was  that  he  should  make  a  full 
and  true  disclosure  of  the  whole  of  the  circumstances  within  his 
knowledge  relative  to  the  offences  under  ss.  467,  473  and  475 
in  other  words,  that  he  should  make  a  clean  breast  of  his  whole 
connection  with  the  conspiracy  to  forge  currency  notes,  in  which  he 
alleged  the  other  four  persons  to  have  been  concerned  with  him. 
I  need  not  point  out  the  importance,  when  a  pardon  is  tendered^ 
of  encouraging  the  approver  to  give  the  fullest  details,  so  that 
points  may  be  found  in  his  evidence,  which  may  be  capable  of 
corroboration,  and  this  is  what  I  understand  the  Criminal  Procedure 
Code  to  mean,  when  it  speaks  of  a   full  and  true  disclosure  of  the 
whole  of  the  circumstances  within  his  knowledge."   It  is  true  that  - 
the  appellant  did  not  in  terms  plead  this  pardon  in  the  Court  of 
Sessions  as  a  bar  to  his  trial  there,  but  contented  himself  with  a  plea 
of  not  guilty  to  the  oharges,  though  he  did  say  something  about  it 
towards  the  end  of  the  proceedings.  The  case,  however,  is  before  me 
in  appeal,  and  I  think,  seeing  that  there  are  no  specific  directions  in 
the  Code  of  Criminal  Procedure  as  to  how  such  matters  are  to  be 
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pleaded  aad  what  are  to  be  the  oonsequenoes  of  not  speoifioally  1888 
pleading  them,  that  if  I  hold  the  appellant  protected  by  the  par-  Q^i^HT 
don  given  him»  I  ought  to  give  him  the  benefit  of  it,  as  no  doubt  ^mfbbss 
the  learned  Judge  would  have  done  had  he  had  the  materials  Gurai 
before  him  that  I  have,  just  as  much  as  if  I  were  now  satisfied  Chabah. 
that  the  appellant  had  been  formerly  acquitted  or  convicted  of 
the  offences  of  which  he  has  now  been  convicted,  I  should  feel 
bound  to  give  effect  to  such  a  plea  in  appeal.   To  sum  up  the 
matter,  having  before  me  the  additional  evidence  contained  in  the 
Calcutta  record,  I  am  of  opinion  that,  by  the  terms  of  the  condi- 
tional pardon  granted  to  the  appellant,  on  the  17th  February,  the 
eonditions  of  which  were  satisfied  by  him,  as  is  shown  by  its  never 
having  been  withdrawn,  he  was  protected  from  trial  at  Benares  in 
respect  of  the  offences  under  ss.  474,  472  and  471  of  the  Penal 
Gode,  and  was  not  liable  to  be  proceeded  against  in  respect  of 
them.   I  therefore  hold  such  trial  to  have  been  illegal,  and 
accordingly  I  reverse  the  findings  and  sentences  of  the  learned 
Judge,  and  quashing  all  the  proceedings  of  the  Sessions  Court, 
discharge  the  appellant  and  direct  that  he  be  released. 

Cotmctian  quashed. 

FULL  BENCH.  issg 

Jul^f  34. 


Btfore  Sir  Johm  Bdge,  Kt,  Chief  JutHoe,  Mr.  Jwtiee  Stmijfki,  amd  Mr,  Jmttiee  ' 

TjfrreU. 

MUHAMMAD  SADIE  and  othbbs  (Dbtbitdabts),  «.  MUHAMMAD  JAN  vxh 
OTHBBfl  (PLiniTim). 

DumiffoZ  <^$wt  for  imnffiieient  eoimi'f—  <m  pUnmt^2)6er9e^Appeal^Cfiml 
Froe^e  Code,  n.  2,  54, 158— VII  qf  1870  (Court  Feei  Aof),  #.12. 

The  Court  of  flnt  instance  being  of  opinion  that  the  pUunt  bore  an  intnfficient 
oonit-f ee,  and  the  pl^ntiif  not  making  good  the  deficiency,  dismisBed  the  suit  after 
recording  eridence,  but  without  entering  into  the  merits.  On  appeal  the  lower  Appel- 
late Court  held  that  the  court-fee  was  snfiident,  and  remanded  the  case  for  trial  on 
the  j^rits. 

M^d  that  s.  158  of  the  Civil  ProcednrA  Code  was  not  applicable  to  the  case ;  that 
the  first  Court's  disposal  of  the  suit  must  be  treated  as  being  under  s.  54,  and  was 
therefore  a  decree  within  the  meaning  of  s.  2  and  appealable  as  such,  and  that  suck 

8 


Digitized  by  Google 


93 


THE  I5DIAW  LAW  BEP0ET8-  [VOL.  II. 


IM  ippeilinMnotprolul^  l9i,12orUie  CmH  FmsAcI^  JJq$dkfm  Pw^M  w. 
Badik       Thu  wu  a  referenoe  to  the  Fall  Benok  by  Edge,  0  J.,  aad 


Mr.  Hamiduttah  for  the  appellante. 

Mr.  Dwarka  Nath  Banetyt  for  the  respondentt. 
Edob,OJ.,  Stsaight,  and  Ttrbbtx,  JJ. — This  was  a  soit  fot 
redemption  of  mortgage.  The  mortgagor  had  assigned.  The 
mortgagee  and  the  assignee  were  the  defendants.  The  Mnnsii 
decided  that  the  fee  payable  on  the  plaint  was  insuflBcient»  being  of 
opinion  that  the  relief  sought  by  the  plaintiff  must  inolude  a  further 
relief  against  the  assignee  by  a  declaration  that  the  assignment  was 
bad.  The  Munsif  consequently  held  that  the  relief  sought  in  the 
plaint  was  under*valued.  He  dismissed  the  suit  without  entering 
into  the  merits,  on  the  ground  that  the  plaintiff  did  not  then  and 
there  make  good  the  fee  which  he,  the  Munsif,  had  determined  to 
be  payable.  The  plaintiff  appealed,  and  on  appeal  the  Subordinate 
Judge,  holding  that  the  fee  paid  by  the  plaintiff  was  more  than 
sufficient  and  that  no  oanolment  of  the  deed  of  assignment  was 
sought,  allowed  the  appeal  and  remanded  the  case  for  trial  on  the 
merits.  From  that  order  this  appeal  has  been  brought.  II  the 
relief  sought  was,  in  fact,  unde^ •valued,  it  was  the  duty  of  the 
Mun3if  to  reject  thQ  plaint.  He,  in  fact,  recorded  eyidencci  and 
having  recorded  evidence  he  dismissed  the  suit  without  expressing 
any  opinion  on  that  evidence.  It  is  obvious  that  if  he  was  rightas 
to  the  fee,  the  only  proceeding  open  to  him  was  to  rejectthe  plaint 
under  s.  54  of  the  Oode  of  Oivil  ]hx)cedure  on  &ilure  of  the  plaintiff 
within  a  reasonable  time  to  make  good  the  deficiency.  We  are  not 
prepared  to  hold  that  s.  158  was  applicable  to  a  case  of  this  kind^ 
when  there  is  a  plain  direction  in  s.  54  as  to  the  course  a  Court  must 
adopt  We  must  regard  the  Munsif  s  disposal  of  the  suit  as  being 
under  s.  64.  If  that  be  a  correct  view,  his  order  rejecting  the  plaint 


The  flaots  are  sufficiently  stated  in  the  judgment  of  the  Full 


(1)  I.  L.  B.,  6  Cal,  249. 


(2)  I.  L.      4  Mad.,  204. 
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was  a  deooree  under  b.  3  of  theOode.  An  order  rejecting  a  plaint  i«  1888 
in  tanDfl  inolnded  in  the  definition  in  8.  2j  and  being  a  deoree  im  muhaiiiui) 
appealable  when  there  was  no  statutory  prohibition  to  the  contrary.  Sadij^ 
Q^e  next  question  is,  is  there  such  statutory  prohibition?  On  behalf  i^fuHAipun 
of  the  appellants,  s.  12  of  the  Court-fees  Act  is  said  to  be  a  direct 
prohibition  against  an  appeal  in  this  matter.  If  that  argument  is 
to  be  accepted,  there  would  be  up  appeal  when  a  Ji^dge  of  first  in- 
stance wrongly  decided  that  a  suit  was  under- valued,  and  on  that 
decision  r^jeoted  the  plaint.  Jn  our  ppinion  th^  intention  of  the 
framers  of  the  Code  of  Oivil  FrQcedore  wa8  that  th^  should  be  an 
appeal  in  eyexy  case  faUing  within  s.  $4 ;  otherwise  we  should  have 
found  in  the  definition  of  decrees  in  a.  2  words  limiting  those  orders 
under  s.  64  which  might,  for  the  purpose  of  the  Code,  be  considered 
decrees.  A  similar  view  was  taken  in  the  case  of  AjoodhyaPershad 
Y.  Ounga  Pershad  (1).  We  are  of  opinion  that  the  decree  of  the 
Hunsif  should  be  regarded  as  passed  in  rejection  of  the  pI^int 
and  was  appealable.  Several  cases  have  been  referred  to.  Jjminna^ 
tnalai  Chetti  v.  Cloete  (2)  the  learned  Judges  endeavoured  to  reooui- 
csile  s.  64  of  the  Code  of  Oivil  Procedure  with  s.  12(rfthe  Court-fees 
Act.  We  do  not  think  it  necessary  to  consider  whether  those  sec- 
tions can  or  cannot  be  reconciled,  as  we  are  of  opinion  that  an  appeal 
lies  under  the  Code  of  Civil  Procedure  of  1682.  If  we  had  to 
consider  whetiier  those  sections  co  uld  be  reconciled  or  not,  on  the 
lines  on  which  those  Judges  proceeded,  we  should  have  a  ^reaf 
difficulty  in  coming  to  the  conclusion  that  a  Court  co«ld  detemune 
the  amount  without  deciding  the  question  a^  to  thereljef  sought,  and 
yet  that  the  relief  sought  was  not  a  ^[uestion  relatiQg  to  thp  valuaticm 
for  the  determination  of  the  fee  chargeable.  The  Subordinate  Judge 
may  have  been  wrong  in  remanding  the  case  under  s.  662,  as  the 
evidence  had  been  recorded.  The  Subordinate  J udge  ought  to  have 
treated  the  decree  of  the  Munsif  as  an  order  rejecting  the  plaint. 
The  Munsif  should  have  been  told  to  accept  the  plaint  as  properly 
stamped  and  to  proceed  to  dispose  of  the  case  on  the  merits.  To 
that  extent  we  allow  the  appeal  and  direct  the  Munsif  to  restore  the 
suit  to  its  place  in  the  list  of  pending  cases  on  the  basis  of  its  being 

(1)  I.  L.  R.«  6  Calc,  249.  (2)  I.  L.  B.,  4  Mad.,  204. 
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1S88     a  auit  in  whioh  a  proper  oonrt-f  ee  has  been  paid,  and  dispoee  of  it 
MuHAMMAi)  •wwxwrding  to  law*  Oosts  here  and  hitherto  to  abide  the  result. 

Cause  rememded. 

HUHAHMID   

Jax. 

1888  Mbr§  Sir  Jokm  Edge,  Kt,,  CkirfJfuHee,  Mr.  JfuUm  Strafgii  and  Mr. 

August  U  JuiHet  Makmood. 

KE8HABDE0  (PiTifiOJiBifc)  v.  BADHB  PRASAD  (OFPOsm  paxtt). 

S^mmtUm  t^fdeorm^OvU  Froeedmre  Code,  «t.  811, 818  820,  822^,  8220;  8222>— 
Trmufer  of  eaeemtUm  to  CfoUeei&r^AppUeatian  to  CivU  Comrt  to  9ti  tuide 
»ah  held  hg  Oolketor  on  ike  gr&umd  irregularis 

Seld,  hf  the  FoU  Benoli  that  an  appUeation  to  aet  aaide,  on  the  gmnd  of 
uaterial  imgnlaritj  within  the  meaning  of  •.  811  of  the  Ciril  Proeednre  Oode^  a  aala 
held  hy  the  Collector,  in  eieention  of  a  deoee  tranaf erred  to  him  for  ezeontian  nndar 
a,  820,  cannot  be  entertained  by  a  CiTil  Conri.  Madko  Praead  t.  Smuea  Kuar{l) 
followed.   Nathu  Mai  t.  Zadkmi  Naraim  (8)  diatingaiahed. 

JPer  Bdob,  C.  J. — ^The  intention  of  the  Legialatore  aa  erpreaKid  in  a,  820  and 
the  following  aectiooi  of  the  CiTQ  Procedure  Code  was  not  to  allow  aa j  delegation  to 
the  Collector  of  power  to  adjndicate  npon  qneetiona  of  title,  bat,  in  other  mattery  to 
hand  OTer  all  the  proceedings  to  the  CoUeetor,  and  to  withdraw  the  matters  ao  handad 
0Ter  from  the  porriew  cf  the  C^vil  Conrts  to  that  extent^  bnt  not  qnestions  of  title  or 
the  other  qnestions,  if  in  dispute,  referred  to  in  ss.  822B,  822C;  or  822D. 

This  was  a  reference  to  the  Full  Benoh  of  an  appeal  whioh 
originally  oame  for  hearing  before  Brodhurst  and  Mahmood,  J  J. 
The  facts  are  snffioientlj  stated  in  the  judgments  of  Edge^  OJ^ 
and  Straight,  J. 

Pandit  Stmdar  Lai  tor  the  appellant. 

Mnnahi  Kashi  Pratad  for  the  respondent 

Edgb,  G.J. — In  this  oase  the  respondent  in  the  appeal  before  ns 
obtained  a  money-deoree  against  the  appellant  The  deoree  was 
transferred  to  the  CoUeotor  for  execution  under  the  rules  framed  by 
the  local  Government  under  s.  320  of  the  Code  of  Giyil  Procedure. 
After  the  sale  by  the  Collector,  the  judgment-debtor  (appellant) 
applied  to  the  M unsif  to  set  aside  the  sale,  on  the  ground  of  there 
haying  been  irregularity  in  the  conduct  of  the  sale.  The  Munaif 
dismissed  the  application,  on  the  ground  that  he  had  no  jurisdiction. 

(1)  L  L.  B.,  6  AU^  814.  (2)  I.  L.  R.,  9  All,  48. 
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I  assume  for  the  purpose  of  this  judgment,  but  not  otherwise,  that  isss 
the  irregulaiityeomplained  of  was  an  iiregulariiy  within  the  meani^  Kbshabdio 
of  s.  311  of  the  Code  of  Oivil  Procedure*  The  judgment-debtor 
from  the  order  of  the  Munsif  brought  this  appeal  I  have  not  the  Pbabasw 
slightest  doubt  that  the  case  is  goyemed  by  the  decision  of  the  Full 
Bench  of  this  Oourt  in  Mddho  Prasad  v.  Soma  Kuar  (1).  The 
case  has  come  up  from  the  Diyision  Bench  to  the  Full  Bench,  it 
having  been  contended  that  the  judgment  delivered  by  me  and 
concurred  in  by  Mr.  Justice  Oldfield  in  Nathu  Mai  y«  Lachmi 
Narain  (2)  decided  in  contravention  of  the  decision  of  the  Full  Bench 
that  an  application  of  this  kind  lay  to  the  Oivil  Oourt.  The  case  of 
Nathu  Mai  v.  Lachmi  Narain  (2)  was  a  case  in  which  the  Collector 
in  executing  a  decree  transferred  to  him  had  sold  the  property,  and 
the  purchaser  had  come  to  the  Civil  Court  to  set  aside  the  sale 
under  s.  313,  on  the  ground  that  there  was  no  saleable  interest  of 
the  judgment-debtor  in  the  property  sold.  In  that  case,  for  flie 
reasons  which  I  therein  gave,  I  came  to  the  conclusion  that  the 
application  was  properly  made  in  the  Civil  Court  and  was  enter* 
tainable  by  the  Civil  Court.  I  do  not  see  that  that  decision,  in  any 
way,  contravenes  the  judgment  of  the  Full  Bench  to  which  I  have 
referred.  In  the  Full  Bench  case  the  question  before  the  Court  was 
whether  an  application  to  set  aside  a  sale  on  the  ground  of  irregularity, 
when  the  sale  had  been  conducted  by  the  CoUeetor,  would,  under  ss. 
811  and  812,  lie  to  the  Civil  Court  or  would  lie  to  the  Collector. 
Whenl  sayso  I  thoroughly  agree  with  the  view  of  the  Full  Bench 
tiiat  the  object  of  transferring  the  execution  of  that  dass  of  decrees 
whichfaU  within  s.  320  of  the  Code  to  the  Collector  is  to  give  him, 
speaking  generally,  a  free  hand  to  deal  with  the  property  in  the  best 
interests  of  tbe  parties  concerned.  In  the  Full  Bench  case  the  point 
in  Nailiu  Mai  v.  Lachmi  Narain  (2 )  was  not  before  the  Court,  and  the 
question  did  not  arise  in  the  case  that  there  might  be  a  distinction 
between  the  power  of  the  Collector  in  the  carrying  out  of  a  decree 
-transferred  to  him  subject  to  the  limits  imposed  upon  him  by  the 
Code  itself,  and  a  power  to  decide  upon  a  question  of  title  or  a 
question  as  to  whether  the  decree  should  be  executed  at  alL   As  I 

(1)  L  L.  B.,  6  All.,  814         (S)  I.  L.  B.,  9  AU.,  48. 
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1^  take  It,  the  Oolkotor^  when  a  deotee  lA  transferred  to  him,  is  bomid 
Kbshabdbo  ^  ^'^"^  deotee  subjeot  to  the  discretion  giren  to  him  by  s. 

«>.  821  and  the  following  sections  and  subject  to  the  provisionB  oon« 
tained  in  ss*  3236,  8220,  and  322D.  But  I  find  in  those  sections 
no  power  given  to  the  Coflector  and  nothing  which  would  suggest 
the  givliig  of  a  power  to  the  Collector  to  decide  that  the  property 
which  Was  directed  by  the  decree  to  be  sold  was  not  the  property  of 
the  judgmenb-debtor  mentioned  in  the  decree.  When  such  a 
question  arises  before  a  sale,  s.  322B  shows  that  it  is  for  the  GivQ 
Court  and  not  for  the  Collector  to  decide  it.  The  Civil  Court  under 
A*  818,  which  passed  its  own  decree,  it  appears  to  me  would  be  the 
tribunal  to  say  what  shall  take  place  when  property  directed  by  it  to 
be  sold  has  been  sold,  and  it  subsequently  appears  that  it  was  not 
the  fffoperty  of  the  judgment-debtor.  If  the  Collector  exercised  the 
poiiirerB  undoubtedly  given  to  the  Civil  Court  under  s.  313  in  cases  of 
sabs  conducted  by  the  Civil  Gourfc,  the  Collector  would,  if  he  set 
the  skle  aside,  on  the  ground  that  the  judgment'^debtor  had  no  sale* 
able  interest  in  the  property  which  he  was  directed  to  seU,  have,  in 
fact,  declined  to  carry  out  the  decree  of  the  Civil  Court  and  would 
hate  decided  on  a  question  of  title  which,  if  it  bad  arisen  before  thd 
sale,  he  was  bound  to  refer  to  the  Civil  Court.  Then  what  is  he  to 
do  P  If  he  set  aside  the  sale  on  the  ground  that  the  judgment-debt^ 
or  had  no  interest  in  the  property  which  was  directed  by  the  decree 
of  tiie  CStil  Court  to  be  sold,  is  tiie  Collector  to  re-eeU  the  property 
to  some  one  else  when  no  better  title  can  be  made,  or  is  he  to  deoline 
to  give  any  effect  to  the  decnree  P  In  the  latter  event  he  wotdd  b* 
absolutely  interfering  with  the  decree  of  the  Civil  Oourt*  Now  the 
sections  of  the  Civil  Procedure  Code  from  321  fl^rwaids  undoubtedly 
give  the  CoUeotor,  subject  to  es.  3226, 8220  and  322D,  a  disotetioii 
as  to  what  he  may  do  where  a  decree  is  transferred  to  him  for  exe*- 
eution,  but  there  is  nothing  in  those  sections  to  suggest  that  the 
Collector  need  do  nothing  to  give  effect  to  the  decree.  So  far  as  I 
am  aware,  there  have  been  no  regulations  framed  by  the  local  <i«v- 
emment  which  would  give  the  Collector  power  to  set  aside  a  sale 
on  the  ground  that  there  was  no  title.  I  do  not  think  that  what  was 
the  intention  of  the  Legislature  when  a  statute  was  passed  can  be 
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gattMMd  from  snbieqacnit  legklation,  niilasB  by  the  sabsequmt  legis-  1889 
lation  that  intoixtioii  is  speoifioally  deoUred.  Neyeriheless  I  my  Kbshabdbo 
obflem  tlmt  s.  30  of  the  Civil  Froosdore  Code  Amendment  Act  ^ 
(YII  of  1888))  although  it  authoriaeB  expraily  roles  to  be  ibade  Puf  ai^ 
nndar  8.  820,  giving  the  Collector  power  to  exercise  the  potreriof  a 
Civil  Conrt  under  s.  312^  makee  no  euggeetion  that  any  rules  may 
be  framed  giving  him  power  to  decide  questions  arising  under  8.313^ 
lamely,  to  deoide  whether  the  judgment-debtor  had  or  had  not  titld 
in  the  property  sold.  It  appears  to  me  that  the  two  dassesof  cases 
are  totally  distinct ;  that  it  was  not  the  intention  of  the  Legislature 
to  allow  any  delegation  to  the  Collector  of  a  powdr  to  adjudicate 
upon  tittei  but  that  it  was  the  intention  of  the  Legislature  in  other 
matters  to  hand  over  all  the  proceedings  to  the  Collector  and  to 
withdraw  those  matters  so  handed  over  from  the  purview  of  th6 
Chdl  Court  to  that  extent,  bat  not  question  of  title  or  the  othet 
questions,  if  in  dispute,  referred  to  in  ss.  322B,  3220,  822D,  if 
they  arose.  I  have  expressed  these  opinions,  because  I  wish  it  to  b6 
underitood  tfaact  I  do  not  question  in  any  way  and  did  not  intend,  in 
the  case  of  Ifatiu  Mai  y.Lachmi  Narain  (1),  to  question  the  authority 
cr  propriety  of  the  decision  of  the  Full  Bench  in  the  case  of  Madho 
TrmA  V*  Soma  Kuar  (2).  Agteemg  as  I  do  with  the  decision  of 
tibeFuU  Bench  in  that  casoy  I  must  siill  say  that  in  my  opinion  the 
two  eases  are  totally  dissimular  and  different  principles  must  be 
applied  to  them.  I  am  of  opinion  that  the  judgment  of  the  Full  • 
Bench  governs  lliis  case ;  and  that  the  appeal  should  be  £smissed 
witb  oOrt0. 

StKAicHt,  jr«-^This  is  an  appeal  from  an  order  of  (^e  Munsif, 
dated  tike  23id  July  1887,  by  which  order  he  rejected  an  aj^lica- 
iioii  made  to  him  by  a  judgment-debtor  to  set  aside  a  sale  wMdi 
had  been  held  by  a  Colleetor  in  execution  of  a  Civil  Court  decree 
transfeiTed  to  him  under  theprovisions  of  s.  320  of  the  Civil  Proce- 
dure Code*  The  ground  upon  whidi  avoidance  of  the  sale  was 
■oc^ht  was  that  fiiere  had  been  an  irregularity  of  the  kind  mentioned 
in  8. 311  of  the  (^fil  Procedure  Code.  The  Munsif  held  that  the 
decree  in  execution  of  which  the  sale  had  taken  place  having  been 

(1)  L  L.  R.,  9  AIL,  48.         (8)  I.  L.  B.,  6  All.,  814 
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1888  transferred  by  him  under  s.  320,  he  had  no  jurisdiction  to  entertain 
KisBABDBo  applioation.  It  is  this  decision  of  his  which  was  the  sabjeot- 
matter  of  the  appeal  before  my  brothers  Brodhnrst  and  Mahmood^ 
pEAsia  which  by  their  order  has  been  referred  to  the  Full  Bench  for  disposal. 
The  groimd  of  the  reference  mainly  was  that  according  to  the  opinion 
of  those  two  learned  Judges  it  was  difficult  to  reconcile  the  Full 
Bench  ruling  of  this  Court,  which  is  to  be  found  at  page  314  of 
I.  L.  B.,  5,  AJl.,  and  a  decision  of  the  learned  Chief  Justice  and  Mr. 
Justice  Oldfleld,  which  is  to  be  found  at  page  43  of  LL.  "R.^d,  AIL 
The  course  that  the  discussion  has  taken  and  the  suggestions  that 
have  been  thrown  out  during  the  argument  render  it,  in  my  opinion, 
unnecessary  for  us  to  consider  whether  the  view  expressed  by  the 
learned  Chief  Justice  in  the  ruling  referred  to  was  a  correct  one  oi 
not|  or  in  other  words,  whether  the  learned  Chief  Justice  was  oorreot 
in  the  tiew  that  he  took  with  regard  to  s.  313  of  the  Ciyil  Proce- 
dure Code.  It  is  enough  for  the  purposes  of  this  case  to  say  that 
we  have  not  s.  313  before  us;  if  we  had,  I  am  not  at  all  prepared 
to  say  that  there  is  not  great  force  in  the  yiew  expressed  by  the 
learned  Chief  Justice  in  the  ruling  referred  to,  and  what  has  been 
said  by  him  to-day,  as  to  the  distinction  that  is  to  be  drawn  between 
the  exceptional  class  of  cases  falling  under  s.  313  and  those  moie 
directly  concerned  with  proceedings  in  direct  execution  of  a  decree. 
In  passing  I  may,  howerer,  say  that  under  the  rules  which  have 
been  framed  by  the  lotel  Goyemment  in  accordance  with  the  pro- 
visions of  8. 820,  dated  the  20th  November  1880^  there  is  no  repro- 
duction of  the  provisions  of  s.  813,  although  in  all  other  particulaifl 
they  have  reproduced,  for  the  purpose  of  guiding  the  Collector  in 
execution  of  decrees  transferred  to  him,  the  provisions  of  the  Civil 
Procedure  Code.  It  is  also  noticeable  that,  in  clause  12  of  &  17  of 
those  rules,  where  reference  is  made  to  the  setting  aside  of  a  sale, 
the  rules  say  that  in  the  event  of  the  sale  being  set  aside,  the  Col- 
lector may  order  the  refund  of  the  ^^ftti^  and  this  seems  to  be  all 
the  Collector  has  power  to  refund.  Under  Civil  Procedure  Code> 
however,  upon  the  setting  aside  of  a  sale,the  Civil  Court  has  power 
to  order  the  refund  of  Ihe  purchase-money  if  it  has  been  paid.  The 
omission  in  the  rules  to  which  I  pointed  is  possibly  due  to  the 
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oironinstanoe  that  it  is  into  the  Civil  Court  that  the  preoeeds  realized  1888 
by  the  sale  are  to  be  paid.   However^  it  is  not  necessary  for  me  to  Kbshabdio 
determine  whether,  in  oases  under  s.  313  of*  the  Civil  Procedure  j^^^^^ 
Code,  I  should  follow  the  decision  of  the  learned  Chief  Justice  or  Vraajjk 
should  hold  a  different  view.   I  think  it  right  to  say,  having  been 
a  party  to  the  Full  Bench  ruling  in  Madho  Prasad  v.  Hansa  Kuar  (1), 
that  what  was  intended  to  be  laid  down  there  and  what  was  laid 
dovm  is  that  where  a  decree  has  been  transferred  to  a  Collector  for 
execution,  his  proceedings  in  execution  were  not  to  be  governed  by 
the  provisions  of  the  Civil  Procedure  Code,  but  they  were  to  be 
governed  and  were  governed  by  the  rules  which  were  made  in  that 
behalf  by  the  lotel  Government ;  and  that,  considering  the  objects 
of  those  rules  and  the  procedure  of  the  Collector  under  those  rules, 
8.  244  of  the  Civil  Procedure  Code  did  not  apply,  and  there  was  no 
each  appeal  as  there  would  be  from  the  ordinary  deoiuon  of  the 
Oivil  Court  in  executbg  decrees  under  that  section.   This  is  what 
the  Full  Bench  ruling  laid  down  and  that  is  all  it  laid  down.  I 
agree  with  the  learned  Chief  J ustice  that  it  is  a  distinct  authority 
for  the  proposition  that  when,  in  the  execution  of  a  decree  trans- 
ferred to  a  Collector  for  that  purpose,  an  application  has  to  be  made 
to  set  aside  a  sale  which  the  Collector  has  held,  the  application  must 
be  made  to  him  and  cannot  be  made  to  the  Civil  Court.   This  being 
BO,  I  agree  with  the  learned  Chief  Justice's  order  that  the  appeal 
must  be  and  it  is  dismissed  with  costs. 

Mahkood,  J. — I  have  arrived  at  the  same  conclusion,  and  being 
one  of  the  Judges  who  referred  the  case  to  the  Full  Bench,  all  I 
need  say  is  that  the  Full  Bench  ruling  of  this  Court  in  Madho 
Prasad  v.  Eansa  Kuar  (1)  governs  this  case,  and  that  I  accept  the 
distinction  which  the  learned  Chief  Justice  has  drawn  between  the 
Full  Bench  ruUng  and  his  Lordship's  own  ruling  in  Nathu  Mai  y. 
Laehmi  Narain  (2).  The  exact  point  raised  and  decided  in  that  case 
does  not  arise  in  this  case.  It  can  scarcely  be  doubted,  and  I  say 
this  advisedly  after  having  had  to  deal  \vith  the  transfer  of  decrees 
to  the  Collector  under  the  provisions  of  s.  320  and  the  following 
sections,  that  the  state  of  the  law,  even  as  represented  in  the  statute, 

(1)  I.  L.  H.,  6  All.,  814.  (2)  I.  L.  R.,  9  AU.,  48. 
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1S88     is  fall  of  oomplioatioQB  and  diffiooltiee,  and  tbat  any  attempfto  tibat 
l^^gg^j^"  have  been  made  to  amend  it  have  loaroely  done  enough  to  remore 
V.       those  dottbtB  and  diflSioalties.   Instead  of  having  proved  a  benefit 
^lASAD.    ^       ]Qdgment*debtor  in  whose  interests  those  rarions  seotiou 
were  introdaoed  in  the  Code  of  Civil  Prooedniey  they  have  tended 
to  increase  litigation  on  the  one  hand,  and  to  prevent  the  deeree^ 
holder  from  obtaining  the  fruits  of  his  decree  on  the  other. 

Appeal  dimissed. 


APPELLATE  CIVIL. 


Before  Sir  John  Bdge,  Ki„  Chief  JuHiee,  emd  Mr*  Jutiiee  Straight 

BHAGWANT  SINGH  ASD  othbbs  (DRrtNDAHTs)  v,  KALLU  (Piahtotp).* 
Aet  XXI  qf  1860^  Suit  ^  penon  horn  a  MuhammdidMn  «#  rewreioner  in  a 
Hindu  famiif* 

Act  XXI  of  1850  does  not  apply  only  to  a  person  who  hu  himself  or  herwlf 
renounced  his  or  her  reliction  or  been  excluded  from  taste.  !fhe  latter  part  of  s«  1 
protects  any  person  from  having  any  right  of  inheritaace  affeeted  by  reason  of  sny 
person  having  renounced  his  religion  or  having  been  exclcded  from  caste*  This 
applies  to  a  case  where  a  person  bom  a  Mohammadao,  his  father  having  renounced 
the  Hindu  religion,  claims  by  right  of  inheritance  under  the  Hindu  law  a  share  in 
his  father's  fiunily. 

This  was  a  suit  brought  by  one  Ealla  Khan  for  possession  of 
certain  property  which  had  been  sold  to  the  defendants  by  one 
Musammat  Banno,  since  deceased.  The  grandfather  of  the  plain- 
tiff, Hari  Singh,  had  three  sons,  Mohan  Singh,  Bacha  Singh,  and 
M ahipat  Ehan.  Mahipat  Khan,  who  was  father  of  the  plaintiff,  was 
converted  to  Muhammadanism.  The  property  in  suit  had  belonged 
to  Bacha  Singh,  second  son  of  Hari  Singh,  and  Banno,  whose  alien- 
ation of  it  was  impugned,  was  Bacha  Singh's  widow.  The  plaintiff 
who,  as  well  as  his  father,  was  a  Muhammadan,  claimed  the  property 
by  right  of  inheritance,  under  the  EEindu  law,  to  Bacha  Singh.  The 

*  Second  Appeal  No.  205  of  1S87  from  a  decree  of  Maalvi  Mirza  Abid  All  Khan, 
Subordinate  Judge  of  Shahjahanpor,  dated  the  10th  November  1886,  coafirmiog 
a  decree  ^  Mnulvi  Mubammad  Abdul  Qhafur,  Munsif  of  Tilhar,  dated  ihe  2nd 
September  1886. 


1888 
Augutt  9. 
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defendants  pleaded,  inter  alia,  that  the  plaintifE,  being  a  Muhamma-  1888 
dan,  waa  not  entitled  to  claim  by  inheritance  any  property  belonging  bhaowamt 
to  Hindu  members  of  the  family ;  and  that  Act  XXI  oi  1850  was  not  6i»qu 
applicable  to  the  case,  inasmndi  as  it  protected  only  those  persons  Kj^r. 
who  had  actually  changed  their  religion,  and  not  the  children  of  such 
persons. 

The  Court  of  first  instance  (Munsif  of  Tilhar)  decreed  the  claim. 
On  appeal  by  the  defendants,  the  Subordinate  Judge  of  Shah* 
jabanpur  afiSrmed  the  Munsif 's  decree.   In  the  course  of  his  judg- 
ment he  said : — 

It  is  contended  that  Mahipat  Ehan  died  before  Musammat 
Banno,  widow  of  Bacha  Singh,  and  consequently  the  provisions  of 
Act  XXI  of  1850  do  not  apply  to  Mahipat  Khan,  inasmuch  as  the 
plaintiff  has  not  changed  his  religios,  but  was  born  a  Mussalman. 
The  Court  cannot,  however,  allow  that  contention.  The  provisions 
of  Act  XXI  of  1850  clearly  mean  that  nobody  will  be  prejudiced  in 
his  right  of  inheritance  by  a  change  in  his  religion.  It  is  not 
necessary  that  he  himself  should  have  been  a  convert;  it  is  all  the 
same  whether  he  or  his  ancestor  (father  or  grandfather)  changed 

their  religion  The  resultis  that  inheritance  follows  descent  without 

ref  erenqp  to  religion.  As  the  plaintiff  is  a  descendant  of  Hari  Singh 
and  a  relative  of  Bacha  Singh,  he  cannot  be  prejudiced  by  belong- 
ing to  a  different  religion,  and  has  the  same  right  as  if  he  and  his  father 
were  Hindus.  Under  the  Hindu  Law  the  right  of  the  plaintiff's 
father  to  inherit  from  his  father  or  brother  was  not  confined  to  himself 
only,  but  he  could  transmit  it  to  his  children  at  their  birth.  Under 
these  circumstances,  the  children  of  Mahipat  Ehan  acquired  a  right 
on  their  birth  of  which  they  cannot  be  deprived  by  a  difference 
in  religion.  Now  there  is  no  male  member  in  the  family  except 
Mahipat  Xhan's  sons,  and  it  is  therefore  dear  that  they  alone 
can  inherit  the  property  as  they  would  have  done  if  there  had  been 
no  difference  of  religion.  If  the  transfer  were  not  made  by  the  widow^ 
these  persons  alone  would  have  inherited  the  property." 

The  defendants  appealed  to  the  High  Court,  upon  the  ground 
that  the  lower  Courts  had    erred  in  their  interpretation  of  Ac( 
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isgg  "^yT  of  1850/'  and  that  ^^the  plaintiff^  being  a  bom  MoMalman, 
 oannot  olaim  inheritanoe  of  a  deceased  Hindu," 

HAOWAKT 

SiHOH       Mnnshi  Natoal  Behari  Bqa>aif  for  the  appellants. 

^j^j^u^       Pandit  Mod  Lai  Nehru,  for  the  respondent 

Edob,  G.  J. — A  Hindu  named  Hari  Singh  had  three  sons,  Mohan 
Singh,  Baoha  Singh,  and  Mahipat  Singh.  Mahipat  became  a  Muham- 
madan,  and  the  plaintiff  in  this  case  is  his  son.  Baoha  died  childless, 
leaving  two  widows  surviving  him,  Eosila  and  Banno.  Eosila  and 
Banno  were  recorded  proprietors  of  Baoha  Singh's  share.  On  the 
death  of  Eosila,  Banno  was  recorded  as  sole  proprietrix  of  the  share- 
Banno  sold  the  property  in  question  to  the  defendant.  Banno  has 
died.  The  plaintiff  claimed  the  property  which  was  left  by  Baoha 
Singh  by  right  of  inheritance.  The  sole  question  we  have  to  consider 
in  this  second  appeal  is  whether  the  plainti£^  having  been  bom  a 
Muhammadan,  can  daim  as  a  reversioner  to  the  share  of  the  Hindu 
family.  This  in  my  judgment  depends  on  the  oonstmction  of  Act 
TCXJ  of  1850.  Mr.  Bqfpai  for  the  purchaser,  who  is  appellant  here, 
very  ably  argued  that  that  Act  applies  only  to  a  person  who  has 
himself  or  herself  renounced  his  or  her  religion  or  been  excluded  from 
caste,  and  that  it  does  not  apply  to  a  case  like  this  in  which  the 
person  claiming  by  right  of  inheritance  a  share  in  a  Hindu  &mily 
is  the  son  of  the  person  who  renounced  his  religion,  and  was  bom 
a  Muhammadan.  I  was  very  much  stmck  with  the  force  of  Mr. 
Bqfpaf$  argument.  It  may  be,  no  doubt,  inconvenient  that  a 
Muhammadan  should  be  introduced  into  a  Hindu  family  or  a  Hindu 
into  a  Muhammadan  family,  but  this  is  a  matter  for  which,  if  it  is  a 
grievance,  we,  who  have  merely  to  interpret  the  law,  are  not  reepon- 
sible.  We  can  only  interpret  the  law  as  we  find  it,  without  any 
tK)nsideration  for  the  opinions  of  those  persons  whom  the  law  may 
affect.  Prior  to  the  passing  of  Act  XXI  of  1850  there  was  in  foro^ 
in  the  Presidency  of  the  Fort  William,  Bengal,  a  Begulation  known 
as  Begulation  YII  of  1832.  Speaking  broadly,  s  9  of  that  Begu- 
lation was  passed  to  relieve  Hindus  or  Muhammadans  in  that  Pre- 
sidency from  any  disability  with  regard  to  the  rights  of  property 
under  Hindu  or  Muhammadan  law,  which  might  have  arisen  by 


Digitized  by  Google 


VOL.  XL]  ALLAHABAD  SKEIEB. 


103 


reason  of  a  Hindu  or  Muhammadan  hating  changed  his  religion,  or  isss 
by  reason  of  a  Hindu  being  out  of  oaste.  Act  XXI  is  a  very  short  j^^^^^^j^ 
Act,  and  I  propose  to  read  the  whole  of  it :—  Singh 
"Whereas  it  is  enacted  by  s.  9  of  Regulation  VLt,  1832,  of  the  Kallu. 
Bengal  Code,  that  whenever  in  any  civil  suit  the  parties  to  such 
suit  may  be  of  different  persuasions,  when  one  party  shall  be  of 
the  Hindu  and  the  other  of  the  Muhammadan  persuasion,  or  where 
one  or  more  of  the  parties  to  the  suit  shall  not  be  either  of  the 
Muhammadan  or  Hindu  persuasion;  the  laws  of  those  religions 
shall  not  be  permitted  to  operate  to  deprive  such  poxtj  or  parties 
of  any  property  to  which,  but  for  the  operation  of  such  laws,  they 
would  have  been  entitled,  and  whereas  it  will  be  beneficial  to  extend 
the  principle  of  that  enactment  throughout  the  territories  subject  to 
the  Gbvemment  of  the  East  India  Company,  it  is  enacted  as 
follows:— 

^  So  much  of  any  law  or  usage  now  in  force  within  the  territories 
subject  to  the  Qovemment  of  the  East  India  Company,  as  inflicts 
on  any  person  forfeiture  of  rights  or  properly,  or  may  be  held  in 
any  way  to  impair  or  affect  any  right  of  inheritance  by  reasdn  of 
his  or  her  renouncing,  or  having  been  excluded  from  the  communion 
of  any  religion,  or  being  deprived  of  caste,  shall  cease  to  be  enforced 
as  law  in  the  Courts  of  the  East  India  Company  and  in  the  Courts 
established  by  Boyal  Charter  within  the  said  territories/' 

The  first  thing  to  be  observed  is  that  the  Legislature  in  the 
preamble  eiq[»resses  the  intention  of  the  Act  to  be  to  extend  the 
principle  of  s.  9  of  Begulation  YII  of  1832  which  was  then  in 
operation  in  the  provinces  subject  to  the  Presidency  of  Fort 
William  throughout  the  territories  of  the  East  India  Company. 
That  being  so,  one  would  expect  that  in  the  operative  part  of  the 
Act  the  principle  of  s.  9  of  Begulation  YII  of  1832  would  not  be 
out  down  or  curtailed.  We  have  got  to  see  whether  Mr.  Bajpai^s 
argument  is  correct  that  the  Act  did,  in  fact,  cut  down  and  curtail 
the  principle  of  s.  9.  His  argument  was  that  notwithstanding  the 
intention  of  the  Legislature  shown  in  fche  preamble,  the  relief 
extended  to  the  rest  of  the  Company's  provinces  was  by  the  operative 
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1888  part  of  the  Aot  limited  by  the  wording  of  that  part  to  the  aotnsl 
BHAewAirr  P^non  who  might  change  his  religion  or  be  exduded  Erom  oaste. 
SiHOH  j^Q  one  can  read  s.  9  of  Begalation  Yli  without  leeing  that  if 
Kalli7«  Hr.  Sqfpai^e  argument  is  correct  the  operative  portion  of  the  Act, 
instead  of  extending  the  principle  to  the  rest  of  the  Oompany's 
provinoeSy  wouldhave  limited  the  relief  it  was  intended  toextend.  As 
I  read  the  operative  portion  of  the  Act,  it  relates  to  different  dassee  of 
persons.  In  the  earlier  portion  it  protects  any  person  from  forfei- 
ture of  right  of  property  by  reason  of  his  or  her  renouncing  their 
religion  or  being  excluded  from  caste.  In  the  case  before  us  those 
words  would  have  protected  the  father  of  the  plaintiff,  who  was  the 
person  who  renounced  his  religion,  and  they  protected  him  from 
losing  any  right  which  he  had.  The  latter  portion  of  the  section,  in 
my  opinion,  protects  any  person  from  having  any  right  of  inheritance 
affected  by  reason  of  any  person  having  renounced  his  religion  or 
having  been  excluded  from  caste.  If  the  latter  part  of  the  section 
was  restricted  to  the  protection  of  the  right  of  inheritance  of  the 
persons  renouncing  their  religion  or  being  excluded  from  caste, 
their  case  was  covered  by  the  words  of  the  early  part  of  the  section. 

Beading  the  section  as  I  do,  and  I  think  it  is  the  natural  reading 
of  the  section,  I  give  effect  to  the  intention  of  the  Legislature  in 
passing  the  Act,  which  we  find  expressed  in  the  preamble,  and  to  the 
principle  of  s.  9  of  Begulation  YII. 

The  effect  of  this  construction  of  the  Aot  is  that  the  appeal  is 
dismissed  with  costs. 
Stbaight,  J. — I  concur. 

Appeal  dimissed. 

Sefare  Sir  John  Edge,  Et,  ChirfJutUee,  and  Mr,  JuHiee  TfffttiU, 

DATA  (Difeitdant)  v,  PARAM  6UKH  (Plaiktifp).* 

Defamation^  Suit  hy  father  in  his  own  right  for  defamation  <f  daughter— Snii 
not  mainiaintUfle, 

A  suit  for  defamatioii  of  his  daogbter  cannot  be  maintained  by  a  Hindu  fbther 
■aing  in  bis  own  rigbt  and  not  as  general  attorney  or  on  behalf  of  the  daoghter.  A 

•  Second  Appeal  No.  5^  of  1887  from  a  decree  of  W.  H.  Hudson,  Esq.,  Disfcriet 
Judge  of  Farakbabad,  dated  the  6(h  January  1887,  reversing  a  decree  of  fiabu  Prag 
Das,  Munsif  of  Kanaoj,  dated  the  23rd  September  1886. 


1888 
August  17. 
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yiiit  for  defamation  oan  onlj  be  brought  by  the  perton  actoally  defamed,  if  the  penon  iggg 

is  9vijwi$,  and  if  not  tui  juris,  then  nnder  the  provinons  of  the  Civil  Prooedore  - 

Code,  by  bis  guardian  or  next  fHend.  Dawan  Sin^k  v.  MaMp  Sin^h  (1)  taidFarvathi  ^^▼^ 
T.  Mamnar  (2)  distingoished.  Subhaiyar  v.  Krutnaiyar  (3)  and  LuoJcwnsey  Bowji  Pabam 
T.  ffmrbun  Nnrteg  (4)  referred  to.  ttUKH. 

This  was  a  suit  for  damages  for  defamatory  words  spclien  by  one 
of  the  defendants  in  referenoe  to  tbe  plaintiff's  daughter;  and  the 
plaintiff  also  claimed  damages  for  expenses  inonrred  by  him  inoon-* 
nfiotion  with  bis  daughter's  gauna  ceremony,  in  relianoe  upon  aa 
agreement  between  himself  and  the  defendants,  and  which  expenses 
he  alleged  bad  been  thrown  away  in  consequence  of  the  defendant's 
conduct.  One  of  the  two  defendants  was  son  of  the  other,  and  he 
had  been,  some  years  prior  to  the  institution  of  the  suit,  married  to 
the  plaintiff's  daughter.  A  date  was  fixed  iot  the  celebration  of  the 
gauna  ceremony,  and  the  plaintiff  made  the  necessary  preparations 
for  such  celebration ;  but  tbe  defendants  did  not  attend.  Shortly 
afterwards  the  plaintiff  went  to  the  defendants  to  ask  for  an  explan- 
ation, and  the  &ther  then  said  that  the  plaintiff's  daughter  was  a 
person  of  bad  character,  and  he  and  his  son  would  take  no  part  in  the 
gaumy  and  would  not  dine  at  the  plaintiff's  house.  This  statement 
was  alleged  to  have  been  made  in  the  presence  of  several  caste-fel- 
lows of  the  plaintiff.  The  defence  to  the  suit  was,  inter  alia^  that  it 
oould  not  be  maintained  by  the  plaintiff,  or  any  one  other  than  the 
person  defamed. 

The  Court  of  first  instance  (Munsif  of  Eanauj)  dismissed  the 
suit  on  this  ground,  referring  to  Oodai  v.  Bhawanee  Pershad  (5) 
and  Subbaiyar  v.  Eriatnaiyar  (3). 

On  appeal  by  the  plaintiff  the  District  Judge  of  Farakhabad 
reversed  the  first  Court's  decree  and  allowed  the  claim.  The 
Judge  observed: — 

«<I  think  that  the  appellant's  third  and  fourth  pleas  must  be 
admitted.  There  oan  be  no  doubt  that  ibe  plaintiff  suffered  def ama« 
tion  of  character  from  the  words  used  by  the  defendants,  and  that 
he  is  entitled  to  compensation  for  it.   Tbe  case  quoted  by  the  lower 

(1)  I.  L.  R.,  10  All,  426.  (8)  I.  L.  R.,  1  Had.,  888. 

(2)  I.  L.  B.,  8  Mad.,  175.  (4)  I.  L.  R.,  6  Bom.,  580. 

(5)  1  Agra,  264. 
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1888  Oourt  does  not  apply,  for  the  poeition  of  the  parties  in  the  two  oases 
P^Y^  isdifferent.  Thatwasaoaseof  apossihlynotveryoloselyalliedrelatiye 
PijLiiK  behalf  of  a  female  presnmed  to  be  oapable  of  suing  for 

j9oKK.  herself ;  this  is  a  case  of  afather  suing  for  injury  done  to  himself  by 
words  spoken  against  his  daughter  of  tender  age  and  under  his  pro- 
tection. The  rulings  also  quoted  by  the  appellant's  pleader  from 
the  reports  of  the  Madras  and  Bombay  High  Courts  are  not  appli- 
oable  to  the  ciroumstanoes  of  the  present  case .  The  injury  done  to 
the  daughter's  reputation  in  the  present  instance  is  undoubtedly  a 
personal  injury  to  the  plaintiff  himself.  In  the  seoond  plaoe^  it  does 
not  affect  the  plaintiff's  daim  on  account  of  pecuniary  loss  that  no 
compact  is  proved  to  having  been  made  for  fixing  the  date  of  the 
gaum.  It  is  su£Bcient  that  the  plaintiff  was  authorized  to  presume 
that  the  ceremony  would  be  performed  at  some  approaching  date, 
and  that  he  made  preparations  in  anticipation  of  such  performance. 
The  plaintiff's  witnesses  have  given  a  list  of  items  of  expense  which 
verify  the  plaintiff's  estimate  of  Bs.  200  for  cost  of  entertainment; 
and  bis  pleader  is  willing  to  reduce  Ids  daim  for  damages  on  other 
grounds  to  an  equal  sum.  I  therefore  reverse  the  judgment  of  the 
lower  Oourt,  and  give  the  plaintiff-appellant  a  decree  for  Bs.  400 
with  all  costs." 

The  defendant  Daya  appealed  to  the  High  Court  on  the  ground, 
ifder  aUa^  that  the  plaintiff  had  shown  no  cause  of  action. 

Munshi  Nawai  Bihari  Bajpai  for  the  appellant. 

Pandit  Bishambar  Nath  for  the  respondeiit. 

Edge,  C.J.— /The  plaintiff  brought  this  suit  to  recover  damages 
for  de&matory  words  spoken  by  the  appellant  in  reference  to  the 
plaintiff's  daughter.  He  also  claimed  as  damages  certain  expenses 
being  thrown  away  by  reason  of  the  appellants  declining  to  allow 
his  son  to  take  the  plaintiff's  daughter  to  his  house  and  refusing  to 
take  part  in  her  gauna.  The  lower  Appellate  Court  has  awarded 
Bs.  200  in  respect  of  the  defamatory  words,  and  Bs.  200  in  respect  of 
the  expenses  claimed.  The  appellant  did  not  plead  that  the  words 
were  true ;  he  merely  said  he  had  only  repeated  what  he  heard. 
That  does  not  amount  to  justification.   It  is  contended  on  behalf 
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of  the  appellant  that  this  suit  should  be  dismissed.  On  behalf  1888 
of  ilie  plaintifi-respondent  it  wasoontended that  aHindu&ther  oould  p^^A 
in  his  own  right  andnotsuing  as  general  attorney  or  on  behalf  of  his  p^^^^ 
daughter,  maintain  an  action  for  defamation  of  his  daughter.  For  .  Svku. 
that  purpose  my  brother  Mahmood's  judgment  in  the  case  of  JDawan 
Singh  v.  Mahy9  Bingh  (I)  and  the  case  of  PanxUhi  v.  Mannar  (2) 
were  cited.  The  judgment  of  my  brother  Mahmood  does  not,  in 
my  opinion,  support  that  contention.  That  judgment  was  directed 
to  show  that  in  India  an  action  for  defamatory  work  spoken  could 
be  maintained  not  by  any  person  other  than  the  defamed  person,  but 
by  the  person  who  was  defamed,  without  the  allegation  or  proof  of 
special  damages  and  under  circumstances  in  which  a  similar  action 
could  not  be  maintained  in  England.  I  have  mentioned  to  my 
brother  Mahmood  this  contention  as  to  his  judgment,  and  he  has 
told  me  that  he  did  not  intend  to  lay  down  a  proposition  that  any 
person,  other  than  the  person  defamed,  could  maintain  the  action  for 
defamation.  The  case  in  I.  L.  B.,  8  Mad.,  to  which  I  have  referred, 
•was  a  suit  brought  by  the  person  who  was  actually  defamed :  con- 
sequently it  has  no  bearing  on  this  particular  point.  In  my  opinion, 
an  action  for  defamation  can  only  be  brought  by  the  person  actuaUy 
defamed ;  if  the  person  is  mi  Juris,  and  if  the  person  is  not  «uy  eim^ 
then  under  the  provision  of  the  Code  of  Civil  Procedure  by  the 
guardian  or  next  friend*  If  any  relative,  who  suffered  pain  of  mind  by 
reason  of  defamatory  language  uttered  as  to  another  relative  could 
maintain  an  action  for  defamation,  the  defamer  might  be  liable  to' 
as  many  actions  as  there  were  members  of  the  family  of  the  person 
defamed.  It  was  held  by  the  Madras  High  Court  in  the  case  of 
Subbaiyar  v.  Eristnaiyar  (3),  that  a  brother  could  not  maintain  an 
action  for  the  defamation  of  his  sister*  I  think  that  is  a  tight 
decision.  It  was  held  by  the  Bombay  High  Court  in  Luckumsey 
V.  Hurhun  Nursey  (4)  that  the  heir  and  the  nearest  relative  of  a 
deceased  person  could  not  maintain  a  suit  for  defamatory  words 
spoken  of  such  deceased  person,  although  they  were  alleged  to  have 
caused  damage  to  the  plaiutifE  as  a  m^ber  of  the  Bume  family. 

(1)  I.  L.  B.,  10  AU.,  425.         (2)  I.  L.  R.,  8  Mad.,  176. 
I.  L.  B.,  1  Mad.,  383.         (4)  I.  L.  B.,  6  Bom.,  6S0. 
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1888  Thoae  two  oases  show,  as  I  have  always  imderstood  tiie  law  to  be 
p^yj^  that  an  aotion  for  damages  is  a  purely  personal  action  whidi  can 
Pabam  ^  maintained  by  or  on  behalf  of  the  person  defamed.  The 

Suu.  ^^^^  principle  was  applied,  although  not  in  an  aotion  for  defamation, 
by  this  Court  in  Oodai  v.  Bhctoanee  Per$kad  (1).  I  am  of  opinion 
that  so  far  as  this  suit  is  one  to  recover  damages  for  ihe  defamation 
of  tibe  defendant's  daughter,  it  cannot  be  maintained.  It  is  not 
necessary  to  consider  whether  the  words  are  actionably  defamatory, 
as  we  hold  that  the  father  has  no  cause  of  aotion  in  req>ect  of 
them.  So  far,  I  am  of  opinion,  that  the  appeal  should  be  allowed. 
As  to  the  part  of  the  suit  for  expenses  incurred  by  the  father  thrown 
away  by  reason  of  the  acts  of  the  defendants,  I  am  of  opinion  that 
the  appeal  should  be  dismissed.  As  I  understand  the  finding  of  the 
District  Judge,  the  expenses  he  has  allowed  have  been  reasonaUy 
incurred  by  the  plaintiff  in  reliance  on  the  agreement  of  the  defend- 
ant^ppellant  that  the  gauna  should  be  carried  out.  The  appeal,  as 
to  Bs*  200  torgauna^  will  be  dismissed  with  proportionate  costs,  and 
the  appeal,  as  to  Bs.  200  awarded  in  respect  of  the  alleged  defama- 
tion, will  be  decreed  with  proportionate  costs. 

Ttbbbll,  J. — I  fully  agree  with  the  view  expressed  by  the 
learned  Chief  Justice  and  in  his  order  disposing  of  the  appeal  (2). 

Appeal  allowed  in  parL 


1888  JBrfcre  Sir  John  Edge,  Kt,  Chief  Justice,  and  Mr.  Jmetiee  I^elL 

December  hxjhAMMAD  WILAYAT  ALT  KHAN  (Plaiktot),  v.  ABDUL  EAB 

AKD  AVOTHBB  (DBFBVDAirrS).* 

Tre-^pHon — Wajih'Ul-arz — Muhammadan  Law — Befiual  hf  pre-e^ptor  io  pwr^ 
ehaee — Immediate  demand — Fre-empior  claiming  property  as  to  pari  qfwhidk 
he  ha$  diaguaUfied  himt^ffrom  euing. 
The  waj%h'Ul*arz  of  a  Tillage  provided  that  a  co-iharer  wiihiog  to  eell  his  ahan 
mnit  give  notice  to  the  other  oo-ehares,  and  that  first  a  nearer  co-sharer  and  next  a 
more  distant  co-sharer  should  have  aright  of  pre-emption.  Where  such  notice  having 

•  First  Appeal  No.  48  of  1887  from  a  decree  of  D.  T.  Boherts,Esq.,  Diatrict 
Jndge  of  Moradahad,  dated  the  28rd  Decemher  1886. 

(1)  1  Agra,  264. 

(2)  See  Ajudhia  Parthad  v.  Shihhn  Mai  (Pftnjsh  Record,  1889,  No.  27)  in 
which  RattiRan  snd  Roe,  JJ.,  held  that  a  Hinda  husband  conld  sue  in  his  own  right 
for  damages  for  defiunation  of  his  wifn. 
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been  given,  the  eo-ahirer  receiying  notiee  took  no  acUon  thereon  witbin  a  reMonable  I8g8 
^mOf-^keld  tbftt  as  his  inmotioa  woold  lead  the  vendor  to  cooelnde  that  be  would  not  j|  ^  jjjj  p 
interfere  or  become  a  parchaser,  it  was  equivalent  to  declining  to  porchaae.  Wiltat 

A  aale  of  property,  to  which  the  Mahammadan  law  of  pre-emption  was  applicable,  J^j^i  KhaiT 
took  place  in  October  1884.    The  plaintiff  pre-emptor  and  his  agent  became  aware  v. 
of  the  aale  ahortly.  after  it  took  place,  and  many  months  pior  to  July  1886.   He  did  Abdul  BaB. 
not  allege  that  he  had  given  notice  that  he  claimed  to  exercise  his  right  of  pre- 
emption before  Jnly  1886.   It  was  found  as  a  fact  that  no  such  notice  was  given. 

Seld  that  even  if  such  notice  was  given,  it  was  too  late,  and  was  not  a  prompt 
demand  in  accordance  with  the  Muhammadan  law. 

The  principle  of  the  rule  that  a  pre- emptor  must  claim  the  whole  of  the  property 
ineloded  in  the  sale-transaction,  and  for  which  one  price  was  paid,  if  he  is  entitled  to 
claim  it,  and  cannot  obtain  a  decree  for  part  only  of  such  property,  applies  to  the 
eaae  of  a  pre-emptor  who  claims  the  whole,  but  who  is  at  the  time  disentitled  by  his 
own  met  or  laches  to  nuuntain  the  claim  as  to  a  part.  Such  a  disqualifLcation  prevents 
the  pre-emptorfrom  maintaining  his  suit  for  any  portion  of  the  property  included  in 
the  sale. 

Where  therefore  a  pre-emptor  was  disqualified  from  claiming  a  portion  of  the 
property  sold  by  not  having  made  a  prompt  demand  in  accordance  with  the  Muham- 
madan law  in  respect  of  such  portion, — held  that  he  was  thereby  prevented  fix>m 
maintining  his  suit  for  another  portion  claimed  under  the  provisions  of  the  wajQhuU 
am  of  a  village,  though  he  was  willing  to  pay  the  full  purchase-money  and  to  leave 
in  the  vendee's  hands  the  portion  as  to  which  he  was  disqualified. 

This  was  a  suit  for  pre-emption  in  respect  of  a  sale,  dated  the 
12th  Ootober  1884,  of  a  share  in  the  village  Mohra  in  the 
Moradabad  district,  and  a  piece  of  land  in  the  oitj  of  Moradabad. 
The  claim  in  regard  to  the  share  in  the  village  Mahra  was  based 
on  the  wajib-tU'<imj  the  pre-emption  clause  in  which  was  as 
follows : — 

^'A  sharer  wishing  to  sell  or  mortgage  his  share,  or  a 
mortgagee  to  sab-mortgage  his  mortgagee's  rights,  shall  first 
oommnnioate  his  intentions  to  the  nearer  sharer,  and  in  the  event 
of  his  refasal,  to  the  one  next  to  him,  to  sell  or  mortgage  the 
share  for  a  proper  price,  and  if  he  also  refoses  to  buy  it  or  pay 
a  proper  price,  then  he  shall  be  competent  to  transfer  it  to 
whomsoever  he  chooses.  If  a  sharer,  the  transferor,  through 
enmity  or  in  collusion  with  the  transferee,  alleges  or  causes  to  be 
entered  in  the  deed  an  excessive  price,  then  the  question  shall  be 
referred  to  and  decided  by  the  arbitrators  chosen  by  the  parties. 
If  the  parties  do  not  come  to  a  settlement  as  to  price  amongst 
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1888      themselveB  or  bj  appointing  an  arbitrator^  then  the  Oonrt  shall 
MuHAiauD  settle  it  on  its  own  authority  aooording  to  the  quality  of  the  share 
WiLATAT    or  the  average  prioe  paid  before  for  shares  transferred  in  this  or 
V,  ^  other  surrounding  villages.   If  the  oo-sharers  fail  to  pay  the  prioe 
AbpulBab.  determined  by  the  arbitrators,   then  the  transferor  shall  be 
competent  to  transfer  his  share  to  a  stranger,  and  then  no  daim  as 
to  right  of  pre-emption  shall  be  admissible.   If  a  sharer,  the 
transferor,  makesja  transfer  in  favour  of  his  ohildren  or  near 
relations,  then  no  sharer  shall  have  aolaimforright  of  pre-emption 
and  the  nearer  relations  possess  a  pre-emptive  right  as  opposed  to 
those  more  remote." 

The  olaim  in  regard  to  the  property  in  Moradabad  was  based 
on  the  Muhammadan  law. 

The  Court  of  first  instanoe  (District  Judge  of  Moradabad)  dis- 
missed the  olaim,  and  the  plaintiff  appealed  to  tibe  High  Court 
The  facts  are  fully  stated  in  the  judgment  of  the  Court 

The  Hon.  Pandit  Ajudhia  Nath  and  Babu  Jogindro  Naih  Chau* 
dhry  lot  the  appellant 

Mr.  Q.  E.  A.  Bo89y  Mr.  Abdul  Mqfid^  Mr.  Eamid-uUah^  and 
Shah  Asad  Ah\  for  the  respondents. 

Edge,  CJ.y  and  Ttrrbll,  J. — This  was  a  suit  for  pre-emption. 
The  defendants  were  Muhammad  Abdul  Bab,  the  vendee,  and 
Wahab  Ali,  the  vendor.  The  plaintiff  and  the  vendor  were  half- 
brothers.  They  were  shareholders  in  the  village  Muhra.  The 
property  which  was  sold  consists  of  the  shares  in  the  village  Muhra, 
and  of  a  small  pieee  of  land  in  Moradabad  itself.  The  purchaser 
was  a  stranger.  Tbe  sale-deed  was  exeouted  on  tibe  12th  October 
1884,  and  the  prioe  was  Bs.  4,760.  It  was  one  sale  transaction  for 
the  two  properties,  and  one  fixed  prioe.  There  is  no  doubt  that  if 
the  plaintiff  had  ohosen  to  exeroise  his  rights  of  pre-emption  at  the 
time,  he  is  the  person  who  is  entitied  to  maintain  an  aotion  for  pre^ 
emption  in  respect  of  each  of  these  properties.  The  sale  of  the 
share  in  the  village  Muhra  was  governed  by  tibe  wqfib'ul^rzy  and 
the  sale  of  the  Moradabad  land  was  governed  by  the  principles  of, 
the  Muhammadan  law  applicable  to  pre-emption. 
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In  the  Oourt  below  it  was  oontended  bj  the  plaintiff  that  the  true  1888 
prioe  was  Rs.  4,375,  and  not  Bs.  4,760.  That  contention  has  been  Mfhammad 
abandoned  here,  and  there  is  ample  evidence  to  show  that  the  true  price  Wilatat 
was,  as  alleged  in  the  sale-deed,  Rs.  4,760.  It  is  proved  from  the  ^^^^^ 
evidence  that  the  vendor  was  in  embarrassed  circnmstanoes,  that  some  ^^^^ 
of  his  property,  particnlarlj  that  in  this  village,  was  attached  under 
a  decree*  and  that  he  was  making  applications  early  in  1884  for  post- 
ponement of  the  sale.  It  is  also  proved,  in  our  opinion,  that  nego- 
tiations for  the  sale  of  this  property  in  suit  were  being  carried  on 
oertainly  in  July  1884,  and  most  probably  previously.  In  the  Oourt 
below  the  parties  appeared  to  have  agreed  that  the  Muhmmadan  law 
was  the  law  governing  this  case.  We  do  not  consider  that  they  are 
bound  by  any  such  agreement  as  that.  It  is  true  that  in  one  view 
of  this  case  the  principle  of  Muhammadan  law,  which  we  shall  refer 
to  later  on,  may  be  a  bar  to  the  plaintiff's  maintaining  the  action. 
The  plaintiff's  case  below  was,  as  it  has  been  here,  that  he  first  became 
aware  of  the  sale  in  July  1885;  and  that  thereupon  he  gave  a  notice 
required  by  Muhammadan  law  declaring  himself  a  pre-emptor.  The 
defendants'  case  is  that  the  plaintiff  knew,  if  not  before  the  sale,  at 
any  rate  soon  afterwards,  of  the  fact  of  the  sale  in  question.  The 
plaintiffwas  thelambarddr  of  the  village,  and  thedefendants  say  that 
his  agent  in  the  village,  a  man  called  Budh  Sen,  knew  perfectly  well 
about  the  sale,  and  that  the  plaintiff  must  have  been  informed  by  his 
agent  of  what  was  taking  place  in  the  village,  in  which  he  was 
interested,  not  only  as  a  shareholder,  but  alsb  as  a  lambard^.  An- 
other part  of  the  case  is  this.  It  is  said  on  behalf  of  the  defendant 
that  the  vendor  in  February  1884  gave  the  plaintiff  notice  in  writing 
by  a  registered  letter  that  he  was  going  to  sell  the  property  in  ques- 
tion to  Abdul  Rab,  the  present  purchaser,  and  the  plaintiff  had  not 
the  means  or  the  desire  to  become  a  purchaser  at  that  time*  There 
is  a  contention  as  to  what  was  the  nature  of  that  notice  and  as  to 
whether  any  reply  was  given  in  fact. 

It  will  be  convenient  to  consider  first  of  all  what  is  the  true  con- 
struction of  the  toqjih'uUarz  in  this  case.  It  appears  to  us  that  the 
%cqfH)'Ul*ar%  in  this  case  made  it  incumbent  on  a  sharer,  who  was  going 
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1888  to  sell,  or  was  desurooB  ofselling,  a  share  in  the  Tillage,  to  giTenotioe 
Muhammad  ^  ^  ooHBharers.  And  it  was  provided  by  tihe  wajilhuUarz  as  we 
Au^EHAir  notice  should  be  given  first  to  the  nearer  oo- 

9.  sharer,  and  if  he  desired  to  purchase  he  was  entitled  to  purchase  at 
Abdul  Bab.  ^j^^j  jg  oaUed  a  "proper or  fair  price;  and  if  he  did  not  desire  to 
purchase,  then  the  more  distant  co-sharer  might  purchase  at  a  fair 
price ;  and  if  the  more  distant  co-sharer  did  not  purchase,  then  the 
shareholder  desiring  to  sell  might  sell  the  share  to  whomsoever  he 
pleased.  It  provides  also  the  means  by  which  a  "  proper  "  or  £air 
price  was  to  be  ascertained  in  case  of  dispute.  It  must  be  ascer- 
tained by  arbitration  or  by  a  suit  in  Court ;  that  is  to  say,  the 
oo-flharer  who  had  notice  had  the  right  to  say — I  will  purdiase  the 
property  at  a  proper  price and  he  had  the  right  also,  if  he  did 
say  that,  to  have  it  determined,  by  arbitration,  or  by  soit,  what 
the  proper  price  was.  It  was  also  competent  to  him,  under  this 
mJilhuUarSf  to  say :  I  decline  to  purchase  at  all."  Now  that  being 
the  construction  which  we  place  upon  this  tcajih'uUarz ,  wehave  got  to 
see  what  was  the  nature  of  the  notice  given  to  the  plaintiff  in  February 
1884.  As  we  have  said,  that  notice  was  in  writing.  It  was  sent  to 
the  plaintiff  under  a  registered  cover ;  the  plaintiff  received  it  and  gave 
a  receipt  for  it.  But  when  theplaintiff  is  called  upon  to  produce  the 
notice,  he  does  not  produce  it ;  but  he  produces  a  book[in  which  he  says 
he  copied  the  notice  in  question.  He  accounts  for  copying  the  notice  in 
the  book  by  saying  that  he  was  in  the  habit  of  copying  important 
notices  into  the  book  to  provide  for  the  event  of  their  being  lost.  The 
Judge  below  came  to  the  conclusion  that  that  portion  of  the  book 
which  contains  what  is  said  to  be  a  copy  of  the  notice  in  question 
was  an  interpolation.  We  are  not  disposed  to  disagree  with  him  on 
that  point.  Assuming,  for  the  purposes  of  argument,  tihat  it  is  a 
genuine  copy,  it  is  wide  enough  in  our  opinion,  and  sufficiently  in- 
formed the  plaintiff  that  Wahab  AU  was  proposing  to  sell  his  shaires 
in  the  villages  in  the  district  of  Moradabad.  The  copy  shows  that 
Wahab  Ali  asked  the  plaintiff  to  inform  him  if  he  wished  to  purchase 
the  share  in  any  of  those  villages.  We  think,  therefore,  that  so  far 
as  the  giving  of  anotice  was  concerned,  the  vendor  complied  vdth 
the  requirements  of  this  wqfib^ul^rn.  The  question  then  arises:^  Was 
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any  and  what  reply  sent  to  that  notice  P  The  plaintifl  says  that  he  1888 

did  send  a  written  reply  to  the  effect:—**  If  you  sell,  I  will  purohase.''  Muhimhad 

He  was  asked  how  he  sent  the  reply,  and  he  gave  no  satisfactory  ao-    ^  ilatat 

__  Ali  iv 

oonnt  of  it.   He  was  asked  whether  he  wrote  it  himself.   He  said  «. 

it  was  written  by  some  one  else,  but  was  unable  to  say  who  was  the 
person  who  wrote  it.  He  kept  no  copy  of  it,  although  he  had  in  his 
hands  the  present  vendor's  notice  to  him,  and  says  that  he  took  the 
precaution  of  copying  that  into  his  book.  As  he  says,  he  kept  no 
oopy  of  the  reply  which  he  alleges  he  sent,  written  by  a  person  whom 
he  does  not  know*  Now  unfortunately  in  this  case  Wahab  Ali  has 
not  given  evidence.  The  defendant-vendee  is  not  to  be  blamed  f(xr 
that ;  he  took  all  the  necessary  steps  to  procure  his  attendance  in 
Court ;  80  that  we  have  here  no  direct  contradiction  to  the  state- 
ment of  the  plauitiff  tibat  he  did  send  that  reply.  We  have,  how- 
ever, evidence  which  we  believe,  which  is  absolutely  inconsistent 
with  the  plaintiff  ever  having  sent  such  a  reply  at  all.  We  know 
that  at  that  time  he  was  a  man  involved  in  debt.  We  have  the  evi- 
dence of  the  def  endant-purohaseri  who  tells  us  that  Budh  Sen,  the 
plaintiff's  particular  agent  for  this  village,  had  told  him  plainly  that 
he,  Budh  Sen,  as  well  as  his  master,  the  plaintiff,  agreed  to  the  sale; 
and  that  Budh  Sen  had  told  him  that  he  had  advised  his  master  to 
purchase  the  village,  as  it  was  a  large  one,  but  his  master  would  not 
agree  to  take  it.  We  have  also  got  the  evidence  of  Bulaki  Das  on 
this  point.  He  says  that  Budh  Sen  told  him  of  his  own  accord  that 
he  and  his  master  were  delighted  at  Abdul  Bab  becomingapurchaser. 
Wehavealsogotthe  answer  to  inteirogatories  of  Hakim  Asghar  Ali, 
in  which  he  tells  us  that  he  knew  that  the  plaintiff  was  not  willing  to 
purchase  the  property  at  the  time ;  and  further,  with  regard  to  the 
property  which  was  sold  by  Zobra  Begam  on  the  22nd  March  1885, 
that  the  plaintiff,  when  asked  whether  he  would  pur<diase,  said  that  he 
had  not  got  tibe  money. 

Now  we  have  come  to  the  conclusion  that  the  plaintiff  has  failed 
to  prove  that  he  did,  in  fact,  reply  that  he  would  become  the  pur- 
chaser in  the  event  of  the  property  being  sold.  If,  as  we  are  assum- 
ing, he  simply  took  no  action  within  a  reasonable  time,  on  the  notioe 
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1888  of  Februaiy  1884,  that  in  our  judgment  was  equivalent  to  an  inti* 
MtrHAXMAD  ^^^^  declined  to  beoome  a  purohaaer.   If  failing  to  take 

Au  £h1^  action  within  a  reasonable  time  is  not  to  be  held  equivalent  to  a 
9.       declining  to  purchase,  the  result  would  be  that  a  sharer  wishing  to 
Abdul  Rsb.       property  to  whidi  a  wq^'Uhul-arz  such  as  this  applies  would 
praotieallj  be  unable  to  dispose  of  tibe  property  at  aU  without  the 
risk  of  a  pre-emption  suit.  Now  on  that  ground  alone  we  think  that 
the  plaintiff  would  fail  in  this  suit,  so  far  as  the  share  in  the  village 
is  concerned,  to  which  the  wajib-ul^n  applies.   What  we  mean  it 
that  he  had  notice  that  he  could  purchase,  and  he  acted  in  such  a 
way  as  to  lead  the  vendor  to  conclude  that  he  would  not  interfere 
and  would  not  become  the  purchaser.   Of  course  in  all  these  cases 
the  particular  wordingof  the  waijb-uUart  is  to  be  looked  at  to  see  what 
was  the  custom  or  contract  between  the  shareholders  of  the  viUage. 
The  next  point  to  be  considered  is,  whendid  the  plaintiff  or  his  agent 
know  that  the  sale  to  the  defendant  had  actually  taken  place  P  The 
patwari  of  the  village  knew  in  July  1884  that  the  sale  was  being 
negotiated,  and  in  that  month  he  called  upon  Abdul  Bab,  the  pur- 
chaser, to  give  him  information  asto  the  area  and  rent  of  the  village. 
He  tells  us  that  Budh  Sen  informed  him  that  two  years  before  the 
time  he  was  giving  his  evidence  he  called  upon  the  purchaser  to  make 
a  salaam  to  him  as  a  new  shareholder  in  tibe  village.   He  gave  his 
evidence  on  the  15th  September  1886,  so  that  although  two  years 
had  not  expired  from  the  actual  date  of  the  sale,  it  is  pretty  evident 
that  the  patwari  called  upon  thd  defendant  to  make  his  salaam 
shortly  after  the  sale,  and  it  is  also  proved  by  him  that  the  person 
who  told  him  that  the  sale  had  taken  place  was  Budh  Sen.  The 
evidence  of  the  defendant  and  of  Bulaki  Das  shows  not  only  that 
Budh  Sen  knew  of  this  sale  about  the  time,  but  also  that  the  plain- 
tiff must  have  known  of  it  too ;  and  that  at  that  time  the  plaintiff 
was  acquiescing  in  the  sale.  Then  again  there  is  a  letter  from  Budh 
Sen  to  the  defendant-purchaser,  of  the  4th  February  1885,  which 
accompanied  a  present  of  some  sugar-cane  juice.   That  letter  and 
that  present  of  the  sugar-cane  juice  to  our  mind  evidence  corrobora- 
tive of  that  given  by  Bulaki  Das  as  to  Budh  Sen's  knowledge.  There 
was  no  possible  reason  why  that  letter  should  have  been  vmtten  or 


Digitized  by  Google 


VOL.  XL]  ALLAHABAD  SEEIES. 


115 


that  present  sent  if  BudhSendid  not  know  that  he  was  writing  the  1888 
letter  and  sending  the  present  to  a  new  shareholder  in  the  village.  MrajLiiMAn 
Consequently  we  come  to  the  conclusion  that  not  only  Budh  Sen  hut  ^^^^^ 
the  plaintiff  knew,  shortly  after  the  sale,  of  the  fact  that  a  sale  had  t^. 
taken  place,  hut  that  they  had  known  that  fact  many  months  prior  to  ^^^^^ 
J oly  1885.  That  has  an  important  bearing  on  one  view  of  the  law, 
which  we  think  is  applicable  to  the  case.  The  property  in  M orada- 
bad  was  property  not  affected  by  the  wafib-ul-arz  in  this  case.  It  was 
a  property  which  was  subject  to  the  ordinary  Muhammadan  law  of 
pre-emption.  It  was  incumbent  on  the  plaintiff  to  show  that  on  hid 
obtaining  knowledge  that  the  sale  had  taken  place,  he  gave  without 
delay  notice  that  he  claimed  to  exercise  his  right  of  pre-emption.  He 
does  not  daim  to  have  giyen  such  notice  until  the  17th  July  1885, 
and  he  has  attempted  to  prove  that  it  was  not  until  that  date  that 
he  beoame  aware  of  the  sale.  He  has  called  some  witnesses  to  show 
how  it  was  that  he  became  aware  of  the  sale  in  July,  and  gave  the 
alleged  notice.  Those  witnesses  say  that  the  vendor  Wahab  Ali  told 
them  that  the  price  was  Bs.  4,275 ;  in  fact,  if  that  is  true,  he  had 
gone  out  of  his  way  to  give  the  information.  As  a  fact  the  price 
was  Bs.  4,700  odd.  But  it  was  part  of  the  plaintiff's  case  here,  and 
in  the  Court  below,  that  the  price  alleged  in  the  sale-deed  was  an 
untrae  one,  and  that  the  true  price  was  Bs.  4,275.   We  do  not  see 
why  Wahab  Ali  should  have  given  false  information  of  that  kind  or 
what  interest  he  could  have  had  in  giving  it,  particularly  when  he 
was  on  unfriendly  terms  with  the  plaintiff,  his  half-brother.  We 
believe  that  the  story  of  those  witnesses,  as  to  the  statement  with 
regard  to  price,  was  a  false  story,  brought  in  for  the  purpose  of  sup- 
porting the  plaintiff's  case  that  Bs.  4,700  was  not  the  real  price. 
Now  the  whole  of  the  evidence  relating  to  what  we  may  call  the 
July  incident  appears  to  us  to  be  too  well  prepared.  It  appears  to 
us  to  be  evidence  that  has  been  prepared  for  the  purposes  of  this 
suit.   The  plaintiff  says  that  he  sent  a  written  notice  in  July.  It  is 
curious  that  although  he  gave  two  notices  to  the  defendants  to  pro  • 
duoe  documents  in  this  case,  the  written  notice  is  not  included  in 
either  of  them.   We  believe  that  this  evidence  as  to  the  July  inci- 
dent was  concocted,  partly  with  the  intention  of  disputing  the  true 
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1888  price  of  the  property,  and  partly  to  get  the  plaintiff  over  the  diffi- 
MuHAMMAD  ^^^y  which  he  was  with  regard  to  the  rules  of  the  Muhammadan 
WiLATAT  law  as  to  making  a  prompt  demand  to  purchase  as  a  pre-emptor. 

v.^^^  ^^^^  point  it  has  been  pointed  out  by  Mr.  Rofs  that  when  there 
Abdul  Rib.  were  negotiations  in  October  and  November  1885  for  the  settlement 
of  this  case  between  the  plaintiff  and  the  purchaser,  there  is  not  a 
single  thing  to  suggest  in  the  correspondence,  so  far  as  we  have  seen, 
that  any  such  notice  had  been  given  in  the  previous  July.  That  was 
hardly  to  be  overlooked.  We  have  said  we  have  come  to  the  con- 
clusion that  no  such  notice  was  given,  and  if  it  was  given,  then  we 
still  think  it  was  too  late,  and  was  not  a  prompt  demand. 

This  raises  another  question  in  this  case.  It  is  a  question  on 
which,  although  we  have  formed  an  opinion,  we  express  that  opiniou 
with  some  hesitation.  There  can  be  no  doubt  that  a  plaintiff  coming 
into  Court  in  a  pre-emption  suit,  if  he  is  a  person  having  a  right  to 
claim  the  whole  property  sold,  must  in  his  suit  make  that  claim ; 
that  is,  he  cannot  come  into  Court  and  claim  a  portion  only  when 
he  is  entitled  to  the  whole.  That  is  we  think  settled  law.  That 
question  has  been  considered  in  the  cases  of  Kashi  Nath  v.  Mukhta 
Prasad  (1),  Arjun  Singh  v.  Sar/araz  Singh  (2),  as  well  as  in  many 
other  cases  decided  in  this  Court.  According  to  the  judgment  of 
Mr.  Justice  Mahmood  in  one  of  those  case,  the  plaintiff  must  claim 
the  whole  of  the  property  included  in  the  sale -deed,  if  he  is  a  person 
entitled  to  claim  it,  and  his  action  must  stand  dismissed  if  he  fails 
to  claim  the  whole  of  that  property.  Mr.  Justice  Mahmood  has 
expressed  his  reason  for  that  view  of  the  law,  and  it  appears  to  us  that 
that  is  a  rule  of  law  which  is  consistent  with  common  sense.  The 
pre-emptive  plaintiff  should  not  be  allowed  to  take,  for  instance,  the 
best  portion  of  the  property  brought,  and  leave  the  worst  on  the  hands 
of  the  purchaser,  or  on  the  hands  of  the  vendor.  It  is  said  here 
that  the  plaintiff  is  willing  to  pay  the  full  purchase-money,  and 
leave  in  the  hands  of  the  purchaser  the  property  in  Moradabad. 
Possibly  in  this  particular  case  the  purchaser  would  not  be  a  sufferer 
if  that  was  accepted.  But  we  can  understand  cases  in  which  the 
purchaser  was  induced  to  take  property,  which  otherwise  he 

(1)  I.  L.  B..  6  AIL,  870.  (2)  I.  L.  R.,  10  AU..  182. 
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would  not  have  taken,  in  order  to  obtain  the  Bale  to  him  of  1888 

other  property  which  he  desired.   In  such  a  case  as  that  it  might  Muhammad 

well  be  that  although  the  whole  of  the  purchase-money  was  refund-  Wilatat 

ed  to  him,  it  would  be  to  his  disadvantage  to  be  left  with  the  in- 

oombranoe  of  a  portion  of  the  property.   The  question  then  arises ;  ^^^^^  S^^- 

can  there  be  any  difference  between  the  case  of  a  plaintiff  coming 

into  Court  and  claiming  a  portion  of  the  property  sold,  and  the 

case  of  a  plaintiff  coming  into  Court* and  claiming  the  whole,  he 

being  at  the  time  disentitled  by  his  own  act  or  laches  to  maintain 

a  olaim  as  to  a  part  P  It  appears  to  us  there  can  be  no  difierenoe 

in  principle;  and  that  exactly  the  same  result  must  follow  in  this 

case  as  would  have  followed  if  the  plaintrS  had  come  into  Court 

and  had  abstained  from  claiming  the  property  in  Moradabad.  A 

person,  who  claims  to  be  a  pre-emptor  and  has  disqualified  himself 

from  claiming  the  whole,  cannot  be  in  a  better  position  than  a 

person  who  has  come  into  Court  and  has  claimed  a  part  only, 

when  he  was  entitled  to  claim  the  whole.   In  the  view  whidx  we 

take,  the  plaintiff  was  disqualified  from  claiming  the  property  in 

Moradabad,  and  we  think  that  disqualification  would  prevent 

him  from  maintaining  his  suit  for  any  portion  of  this  property 

which  was  included  in  one  common  sale  and  for  which  one  price 

was  paid.    There  is  one  word  more  to  be  said  and  that  has 

reference  to  the  point  raised  by  Pandit  Ajudhia  Nath  with  regard 

to  a  receipt  given  by  the  vendor  in  November  1884.   The  Judge 

below  has  explained  that  circumstance  on  the  hypothesis  as  to 

&mily  arrangement  which  had  existed  between  the  vendor,  the 

plaintiff,  and  the  other  members  of  the  family.   We  are  not 

satisfied  with  that  explanation  and  do  not  think  that  it  is  a  correct 

one.    But  we  are  also  not  satisfied  that  the  money  acknowledged 

to  be  received  then  was  money  which  became  due  out  of  the  sale  to 

the  def endant-purohaaer.   There  are  certain  other  receipts  which 

were  tendered  in  evidence  before  us.  They  are  not  on  the  record  and 

we  have  not  looked  at  them,  being  of  opinion  that  they  were 

not  proved  and  were  not  admitted  by  the  defendants  in  the  suit. 

Shortly,  in  the  result,  t^e  are  of  opinion  that  the  plaintiff's  claim 
mxist  fail,  so  far  as  the  share  in  the  village  Muhra  is  concerned^ 
because  we  find  that  the  defendant  v^dor  did  all  that  was  required 
of  him  by  the  wajih-ularz  and  the  plaintiff  did  not  avail  himself  of 
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IMS  tbe  riglit  of  pondiafie  giyen  ]by  that  f^qjih-nl-itn.  We  find  also 
Muhammad  ^  iiil  a«  to  tbe  Koradabed  propertjr,  beoanae  the 

Au  Ksuiir  P^'^^^'^  ^  '^^^         ^  prompt  demand  as  pie*emptor ;  and  alao 
9.      for  the  reason  ^  hate  just  now  explained,  the  suit  must  fail  not 
^^li  ^  only  with  regard  to  the  Moradabad  property,  but  also  with  regard 
to  the  share  in  the  village ;  the  plaintiff,  having  disentitled  himaell 
to  obtain  pre-emption  in  the  Moiadabad  property,  cannot  obtain 
the  diare  in  the  village.  The'  appeal  is  dionissed  with  oosts. 

Appeal  di9mi8$ed. 


1888 

July  12. 


Btfor^  &r  Johm  Ed^,  Zt,  ChirfJmtke^  and  Mr.  JutHee  TgrrOL 

LOSE  INDAE  SINGH  Aim  othbbs  (PLAiimFFg)  v.  BUP  SINGH 
(Dbfutdavt).  e 

Une^ei^mihU  Uurgaiiin^Qamibling  im  Utigaiiatir^Agr^memi  oppo$§d  #9 
pmblie  poliey^Aet  IZ<flB72  (Ckmtract  Act),  9.  38. 

For  the  purpose  of  meetiiig  tiie  ezpenset  of  «n  appeal  to  the  Privy 
Ckmnoil  from  oonouirent  decrees  of  the  Snbordinate  Judge  and  the  Hig^ 
Court,  the  plaintiff  appellant  executed  a  deed  of  sale  of  certain  property 
worth  over  Rs.  60,000  in  consideration  of  the  vendees  proTiding  the  neces- 
sary security  and  monies.  The  plaintiff  experienced  considerable  difficult 
in  procuring  the  means  to  appeal.  The  vendees  were  not  professional 
money-lenders,  they  did  not  put  pressure  on  the  plaintiff  but,  on  the 
contrary,  he  and  his  agent  put  pressure  on  them  to  agree  to  l^e  terms  of  the 
deed.  It  appeared  that,  apart  from  the  monies  borrowed  by  him  from 
time  to  time,  he  was  without  even  the  means  of  subsistence ;  that  he  fully 
Understood  the  nature  of  the  deed ;  that  his  agents  negotiated  the  trannc- 
tion  bond  fide  and,  to  the  best  of  their  powers,  in  his  interest ;  that  there 
was  no  fraud  or  deception  on  the  part  of  the  vendees ;  and  that  they 
performed  all  that  they  undertook  as  regards  meeting  the  expenses  of  the 
appeaL  Under  the  deed  the  plaintiffs  were  liable  to  famish  security  to  the 
extent  of  Bs.  4,000  and  to  advance  Bs.  8,600  for  other  necessary  expenses, 
and  they  did  in  fact  furnish  such  security  and  adyanoed  sums  aggregating 
Bs.  7,643.  The  appeal  was  successful.  The  appellant  having  failed  to 
put  the  vendees  in  possession  of  the  property  conveyed  by  the  deed  and 
recovered  by  him  under  the  Privy  Council's  decree,  the  vendees  sued  him  for 
possession  of  the  property  and  mesne  profits,  afterwards  agreeing  that  the  Court 
should,  in  lieu  thereof,  award  them  ccnnpensation  in  money  equivalent  thereto. 

*  First  Appeal,  No.  126  of  1886,  from  a  decree  of  Maulvi  Muhammad  Abdul 
Basit  Khan,  Subordinate  Judge  of  Mainpuri,  dated  the  84th  April  1886. 
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JBeld  thai,  ftltiioiigh  the  case  was  very  different  from  onuses  in  which  iggg 

persons  interfered  for  their  own  benefit  in  litigation  not  their  own,  or  in  — —  

which  mnkhtars,  yakils  or  persons  of  that  class  or  professional  money-lenders  Ihdae 

taking  advantage  of  the  borrower's  position,  sued  to  enforce  a  contract 

obtained  bj  them  from  him,  and  although  the  defendant  was  not  entitled  SziroH. 

to  sympathy,  yet,  judging  by  the  disproportion  between  the  liability 

incurred  by  the  plaintifEs  under  the  contract  and  the  reward  which  they 

were  to  obtain  in  the  eyent  of  the  defendant's  success,  it  must  be  concluded 

either  that  liiey  did  not  believe  his  claim  to  be  well  founded,  and 

ocxisequently  entered,  though  unwillingly,  into  a  gambling  transaction,  or, 

if  they  believed  the  claim  to  be  well  founded,  that  the  reward  contracted 

for  was  excessive  and  unconscionable ;  and  in  either  case  the  contract 

oould  not  be  enforced  in  its  terms. 

Meld  also  that,  if  the  doctrine  of  equity  applicable  to  such  cases  were 
applied  in  favour  of  the  borrower,  it  should  also  be  applied  in  favour  of 
the  lender ;  that  as  there  was  no  reason  tojsuspect  the  plaintiffs'  motives, 
it  would  be  inequitable  to  relieve  the  defendant  from  all  liability  ;  that 
it  was  only  fair  that  he  should  compensate  the  plaintitfs  for  the  use  of 
their  security  bonds  from  the  date  when  they  were  deposited  in  the  High 
Court  to  the  earliest  date  after  the  judgment  of  the  Privy  Council  when 
the  plaintiffs  could  have  obtained  them  back  ;  that  simple  interest  at  12  per 
cent,  per  annum  on  the  amounts  of  the  bonds  for  that  period  would  be 
reasonable  compensation  for  such  use  ;  that  the  defendant  should  also 
Tex>ay  the  amounts  advanced  by  the  plaintiffs  for  the  expenses  of  the 
litigation  with  interest  on  each  advance  at  20  per  cent,  from  the  date  on 
which  it  was  made  to  the  date  of  the  decree  in  the  present  case ;  and  that 
he  should  pay  interest  on  the  whole  amount  thus  decreed  at  6  per  cent, 
from  the  date  of  the  decree  till  payment. 

CkunniXuar  v.  Bup  Singh  (1),  Baja  Sahib  Prahlad  Sen  v.  Baboo  Budhu 
Singh  (2)  and  Bowes  v.  Meaps  (S)  referred  to. 

The  facts  of  this  case  are  stated  in  the  report  of  Chunni  Kuar  v» 
Rup  Singh  (1)  and  in  the  judgments  of  the  Goxirt. 

The  suit  was  based  on  a  deed  of  sale  executed  in  favour  of  the 
plaintifis  by  the  defendant  on  the  13th  March  1882  in  the 
following  terms  ; — 

"  I,  Baja  Bup  Singh,  son  of  Baja  Mukat  Singh,  caste  Thakur  Sengart 
rais  of  fihara,  pargana  Uraiya,  zila  Bt&wah,  do  hereby  declare  as 
follows  : — Whereas  I  instituted  a  suit  against  Bani  fiaisni,  widow  of  Raja 
Mohendra  Singh,  deceased,  caste  Thakur,  maenad-noMn  (occupying  the 
throne)  of  the  Bhara  Baj,  and  the  Collector  of  Etawah  as  the  manager  of 
the  Court  of  Wards,  for  recovery  of  possession  of  the  Bhara  estate, 
ocmtaining  moveable  and  immoveable  property,  specified  in  the  plaint, 
at  a  valuation  of  Bs.  3,10,265-8  in  the  District  Court  of  Mainpuri,  where 
it  was  dismissed.  As  I  was  possessed  of  no  means,  it  was  difficult  for  me 
to  file  an  appeal  in  the  High  Court,  and  I  appealed  by  giving  a  bond  td 
(1)  AnU,  p.  67.  (2)  12  Moo.  L  A.,  27& 
(3)  3  Ves.  &  B.,  117. 
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1888       Mnsammat  Ohunni  Euar,  widow  of  Sah  Panni  Lai.  rats  of  If  arehra,  zila 
LoKB  Ind     ^***'»        tmfortimately  for  me  the  appeal  wag  dismissed.  Thus  arose 
SiKOH  necessity  for  filing  an  appeal  to  the  Privy  Council.   It  is  clear  I  hare 

V,  Tiot  a  pice,  and  my  only  hope  for  jantice  lies  in  an  appeal  to  the  Privy 
Sup  Singh-  Council.   I  have  therefore  with  entreaties  got  lUja  Loke  Indar  Singh. 

Sheikh  Nasrat  Hussain,  Lala  Bhikari  Das,  Munshi  Har  Narain,  Bibi 
Chnnni  Enar^  and  Euar  Dharam  Singh,  persons  belonging  to  the  first  claaa 
given  below,  to  consent  that  they  sbould  meet  the  costs  of  the  Privy 
Council,  including  security,  by  way  of  a  help  to  me,  and  should  in  lie  a 
thereof  be  the  proprietors  of  an  eighth  share  of  the  property  involved  in  the 
case,  with  the  exception  of  those  articles.  They  have  accepted  the  proposal 
and  deposited  the  security  and  the  translation  fees,  and  have  undertaken  to 
pay  the  other  expenses  of  the  Privy  Council  appeal.  Pewan  Ganga  Prasad 
baa,  from  the  very  beginning,  tried  in  the  case,  and  I  owe  to  him  his  pay 
and  compensation  for  his  labour,  I  have  got  him  to  agree  to  take 
Bs.  6,000  out  of  the  second  class  of  the  claim,  i,e,,  that  for  debts  when 
the  case  is  decreed.  I  do  therefore  willingly  and  voluntarily  and  while 
in  a  sound  state  of  my  body  and  mind,  execute  this  deed  in  favour  of  the 
following  persons :  — 

"  My  suit  consists  of  four  claims  :— 

*'  1.  For  mauza  fihara  the  Eaj  Mahal,  together  with  other  villages, 
appertaining  to  it,  bearing  a  jama  of  its.  34,463-8,  five  times  of  which,  viz., 
Us.  1,72,817-8.  is  given  in  the  plaint  as  the  valuation. 

"  2.   Outstanding  debts  of  the  estate  amounting  to  Es.  64,155. 

"3.   Notes  worth  Es.  21,090. 

"  4.   Cash  and  the  gadhi,  &c..  valued  at  Es.  52,703. 

"  Of  these  four  claims,  the  last  two  have  been  exempted  from  this 
contract ;  and  I  hereby  sell  the  first  two  claims,  amounting  to  Es.  29,559-1, 
to  the  first  class  of  the  following  persons,  and  Rs.  5,000,  out  of  £a  56,135-4,, 
the  balance  left  after  deducting  Es.  8,019-12,  the  eighth  share  referred  to 
above,  from  the  said  sum  of  Es.  64,155,  the  second  sort  of  claim,  to  Dewan 
Ganga  Prasad.  The  consideration  of  this  sale  as  against  the  first  class 
of  vendees  is  Es.  12,500,  the  estimated  cost  of  the  Privy  Council  appeal, 
consisting  of  Es.  4,000  for  the  security  of  the  Privy  Council  costs,  and 
Es.  8,500  for  the  translation  of  papers,  the  pleader's  fee,  and  other  expenses 
of  every  sort  in  the  said  department,  and  as  against  the  second  class  of 
vendees,  Es,  2,500,  which  has  been  agreed  to  be  his  pay  from  the  beginning 
of  Julj,  1877,  f.e,  the  institution  of  the  suit.  Thus  the  wholo  amount 
of  the  sale  consideration  is  Es.  15,000,  with  reference  to  which  the 
court-fee  has  been  paid.  I  or  my  heirs,  successors  and  representatives 
shall  not  question  the  genuineness  of  this  sale-deed.  The  sale-deed  shall 
be  acted  upon  on  the  following  conditions 

1.  The  names  of  the  purchasers  and  the  details  of  the  shares  are  given  at 
the  foot  of  the  sale-deed,  and  according  to  them  they  shall  be  the  sharers  in 
the  i^perty  sold,  and  in  proportion  to  their  respective  shares,  they  shall 
be  liable  to  pay  the  sale-consideration,  viz,,  security  and  other  expenses  of 
the  appeal  to  the  Privy  Council. 
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**  2«   After  the  passing  of  a  decree  by  the  FriTy  Council,  the  purchasers  iggg 

shall  have  the  power  to  join  me  in  the  execution  of  the  decree  to  the  eitent  

of  Uieir  share  nnder  this  sale-deed,  and  obtain  possession  of  the  property  ^g^i^ 

sold,  and  I  shall  make  them  co- sharers  under  this  sale- deed.   Should  there  v. 

he  any  remissness  on  my  part  in  the  conduct  of  the  case,  or  should  I  come  to  Sinoh. 

terms  with  the  opposite  party,  or  there  be  any  apprehension  of  a  failure  of 

the  case  by  any  reason,  accident  or  unforeseen  erent,  and  even  in  the  absence 

of  any  such  cause,  if  the  purchasers  have  any  desire  to  join  in  the  case,  they 

shall  have  the  power,  under  this  document,  to  join  with  me  to  the  extent  of 

the  property  sold  and  get  their  names  recorded  as  the  appellants. 

"  3.  In  connection  with  the  powers  mentioned  above,  it  has  been  agreed 
upon  that,  after  the  passing  of  the  decree,  the  purchasers  of  the  first  class 
shall  have  an  eighth  share  in  all  the  villages  concerned.  Should  I  ofiEer  to 
give  in  lieu  of  the  above  entire  villages,  excepting  villages,  1  Bhara,  2 
Haroli,  3  Sikanri,  4  Agana,  5  Barera,  6  Gauhani  Kalan,  7  Mahewa,  8  Sijan- 
pur,  9  Athesa  and  10  Malgawana,  yielding  profits  equal  to  an  eighth  share, 
they  (purchasers)  shall  accept  the  same  without  an  objection  after  seemg 
that  the  profits  amounted  to  an  eighth  share. 

"  4.  The  purchasers  have  no  concern  whatever  with  the  costs  already 
incurred  in  the  Lower  Courts,  and  they  are  not  liable  or  responsible  for  the 
same,  for  they  bad  no  concern  with  the  case  so  long  as  it  pended  in  the  Lower 
Courts.  They  are  only  liable  for  costs  that  may  be  incurred  in  the  Privy 
Council,  in  respect  of  which  a  security  has  been  deposited.  They  have 
accordingly  deposited  the  security-money*  The  remaining  expenses  are  those 
which  may  be  made  on  behalf  of  the  appellant. 

'*  6.  I  am  liable  to  satisfy  the  old  bond  executed  as  between  myself  and 
Chunni  Kuar,  and  the  demand  of  the  pleaders  in  the  District  Court, 
according  to  the  terms  of  the  deed  in  their  favour.  The  purchasers,  their 
property  or  the  property  sold  shall  have  no  concern  with  the  same.  The 
purchasers  will  get  the  property  free  from  all  liability. 

6.  In  lieu  of  the  pay  of  Dewan  Ganga  Prasad,  who  has,  ever  since  the 
institution  of  the  suit,  taken  great  pains  to  help  the  conduct  of  the  case,  I 
have  sold  to  the  said  Dewan  Hs.  6,000  out  of  ^£s.  53,U6.4,  the  balance  of 
the  debts  due  to  me,  formiog  the  second  class  of  claim.  After  the  decree 
he  and  his  representatives  and  heirs  shall  have  the  right  aod  power  to  re- 
cover it  under  this  sale-deed  from  the  debtors,  from  myself  or  from  the  pro- 
perty claimed  in  this  case.  I,  my  heirs  and  representatives,  shall  have  no 
objection.  I  have,  therefere,  executed  these  few  words  by  way  of  a  sale- 
deed  that  they  may  serve  as  evidence  and  be  used  when  needed." 

In  pursuance  of  this  agreement,  the  plaintiffs  deposited  in  the 
High  Court  a  bond  for  Rs  4,000  as  security  for  the  appeal,  and 
advanced  sums  aggregating  Es.  7,542  for  translation  and  other 
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1888     expenaes.   The  dflfendAoi;,  on  ttie  24t}i  April  1884,  obfcamed  a 
LoKB  Ikdab  decree  in  the  Privy  .Council,  reyersing  the  decision  of  the  High  Court 
SiKQH    and  awarding  hi'm  poesession  of  the  estate  claimed  by  him  in  that 
Eup  ^SiNOH.  an  application  for  review  of  judgment  was  rejected  by  the 

Privy  Coundl  on  the  29th  November  1884.  The  plaintifh,  on  the 
Slst  January  1888,  brought  this  suit  against  the  defendant  for  pos- 
session of  the  property  conveyed  by  the  deed. 

The  Court  of  first  instance  dismissed  the  daim,  on  the  ground 
that  the  agreement  contained  in  the  deed  of  the  13th  March  1882, 
was  unconscionable,  extortionate,  and  opposed  to  public  policy.  The 
plaintifb  appealed  to  the  High  Court. 

Upon  the  case  coming  on  for  hearing  before  Edge,  C.J.,  and 
Tyrrell,  J.,  the  appellants,  throoj^  their  counsel,  informed  the 
Court  that,  in  the  event  of  the  Court's  decree  being  in  their  favour 
they  were  willing  to  take,  in  lieu  of  the  one-eighth  share  included 
in  the  deed,  compensation  in  money  equivalent  to  the  share.  The 
Court  directed  that  a  commission  should  issue  to  the  Collector  of 
Etawah,  requesting  him  to  make  an  investigation  into  the  maiketi 
value,  on  the  1st  December  1884,  of  the  villages  in  which  the  one- 
eighth  share  was  claimed  and  to  report  thereon  to  the  Court.  The 
Cdlector  reported  the  market-value  of  the  villages  in  question  on 
the  1st  December  1884  to  have  been  4  lakhs  of  rupees.  It  thus 
appeared  that  the  value  of  the  one-eighth  share  conveyed  by  the 
deed  of  the  13th  March  1882  was  !Rs*  50,000.  The  case  again 
came  on  for  hearing  before  Edge,  CJ.,  and  Tyrrell,  J. 

The  Hon.  T.  Conlan,  the  Hon  Pandit  Ajudhia  Nathj  Pandit 
Sundar  Lai  and  Pandit  Moti  Lai  Nehru  for  the  appellants. 

Mr.  2).  N.  Banerji  for  the  respondent. 

Edge,  CJ.,  and  Tyrbell,  J.— The  suit  was  brought  in  the 
Court  of  the  Subordinate  Judge  of  a  Mainpuri  on  sale-deed  executed 
by  the  defendant  on  the  13th  March  1882.  The  Subordinate 
Judge  dismissed  the  suit  with  costs.  From  that  decree  this  appeal 
has  been  brought.  We  have  in  our  judgment  in  Chunni  Euar  v. 
Eup  Singh  (1)  stated  nearly  all  the  material  facts  which  were  ante- 
cedent to  the  execution  by  the  defendant  of  the  sale-deed  of  the  13th 
March  1882,  and  also  the  result  of  the  litigation  in  the  previous 

(1)  ^ji^^,p,67. 
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suit,  in  which  the  now  defendant  obtained  posseBsion  of  the  Baj  1988 
Bhira  estate  and  the  amunnlated  income  of  that  estate.   So  far  Lou  lin>As 
as  tiie  facts  concerning  the  exeoation  of  the  deed  in  this  case  Sikgh 
are  concerned,  there  is  but  little  to  add.   Thoke  &ct8  are  given  in  Birr  Sinm. 
detail  in  the  evidence  of  Muhammad  Mohsin,  which  we  beliere. 

We  have  no  donbt,  in  fact  we  find  that  the  defendant  perfectly 
well  nnderstood  the  nattire  and  effect  of  the  deed  of  the  13th  March 
1882 ;  we  also  find  that  his  agents,  who  negotiated  that  transaotbn, 
acted  hon&fide  and  to  the  best  of  their  powers  in  tiie  interest  of  the 
defendant,  placed  as  he  was  in  a  position  of  great  difficnltj  at  the 
time.  Of  anything  like  actoal  fraad  or  of  any  deception  on  the 
part  of  the  plaintifb  or  the  defendant's  agent,  we  find  there  was  none. 
It  has  been  contended  on  the  part  of  the  defendant  that,  having 
regard  to  the  jndgments  of  their  Lordships  of  the  Privy  Council 
in  case  of  Rc^a  Sahib  Prahtad  Sen  v.  Bdm  Budhu  Singh  (1), 
we  cannot  give  any  relief  whatsoever  to  the  plaintifls  here.  That 
ease  was  one  essentially  different  from  the  case  befinre  ns.  In 
that  case  the  assignee  or  vendee  was  not  the  petscm  seeking  to 
©nfettce  the  contract  The  person  there^i^ww  seeking  to  eoforoe 
the  contract,  was  a  peraon  who  had  pnrchased  the  0(»itract  itom  the 
origmal  vendee  for  a  comparatively  small  mm.  It  was  plain  in 
that  case  that  if  the  plaintiff  failed  to  enforce  the  contract  he  had 
purchased,  he  was  not  in  a  position  to  faU  back  on  and  ask  for  the 
eonflideration  his  assignw  had  given.  That  was  not  the  ri^t 
which  he  had  pnrchased.  There  is  the  o^t  distinction  between 
that  case  and  this,  that  here  the  plaintiffs  performed  all  that  they 
nndertook  to  perform,  whereas  in  the  case  of  Bma  SaMb  Prahlad 
Senv.  Be^Budhu  Singh  (1)  the  original  vendee  had  not,  nor  had  the 
aesignee  p«rformed  the  vendor's  part  of  the  contract.  There  were 
two  other  cases  refened  to,  which,  in  the  view  we  take  of  thecase,  we 
need  not  amsider.  On  behalf  of  the  defendant  it  was  also  contended 
that  it  was  a  gambling  transaction,  that  the  bargain  was  uncon- 
scionable, and  that  to  enforce  the  contract  would  be  against  public 
policy.  In  Ohmni  Kuar  y.  Eup  Singh  (2)  we  have  given  expression 
(1)  U  Moo.  I.  A.,  276.        (2)  Ante,  p.  57. 
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1888  to  wliat  we  hate  oonoeived  to  be  the  law  bearing  on  oases  of  this  kind  • 
LoM  IirpAB  ^  nndonbtedlj  the  defendant  was  in  a  position  of  yeiy 

SiNOH  great  distress :  his  suit  had  been  dismissed  in  the  Oonrt  of  the  Sob- 
EiTvSiHOH.  ordinate  Judge;  his  appeal  from  the  decree  of  the  Subordinate 
Judge  had  been  dismissed  by  this  Court;  he  was  without  any  means, 
and  unless  he  obtained  assistance  on  such  security  as  he  could  offer, 
he  oould  not  have  filed  or  prosecuted  his  appeal  to  the  Privy  CounoiL 
So  &r  as  we  haye  been  able  to  ascertain,  he  had  not  even  the  means 
of  subsistence.  That  he  had  a  good  case  was  proved  by  his  suocesa 
in  the  appeal  to  the  Privy  CounoiL  That  people  generally  ^consid- 
ered that  his  case  was  a  bad  one  may  be  inferred  from  the  diffi- 
culty he  met  with  in  procuring  the  means  to  appeal  to  the  Privy 
Council.  At  that  time  he  had  the  decrees  of  the  two  Courts  against 
him.  The  plaintiffs  in  this  case  did  not  seek  the  defendant.  They 
did  not  press  the  defendant  to  accept  the  terms  contained  in  the 
deed  of  the  13th  March  1982.  It  was  the  defendant  and  his 
agent  who  put  pressure  on  the  plaintiffs  to  advance  the  money  on 
the  terms  contained  in  that  deed.  Some  of  the  plaintiffs  are  not 
money-lenders  by  profession.  Two  of  them  are  independant  gentle- 
men who  were  residing  on  their  own  estates.  That  the  defendant, 
even  after  he  had  obtained  his  decree  in  the  Privy  Council,  never 
thought  there  was  anything  unconscionable  in  the  transaction,  may  foe 
inferred  from  the  fact  it  was  he  who  proposed  that  the  plaintiffs, 
instead  of  taking  the  shares  in  the  village  assigned  by  the  deed  of  the 
13th  March  1882,  should  take  a  sum  of  Bs.  50,000.  At  that  time 
apparently  this  defendant  Baja,  thankful  for  the  assistance  which 
had  been  rendered  to  him,  an  assistance  which  placed  him  in 
the  position  of  a  wealthy  man  and  relieved  him  from  the  position  of 
being  a  man  without  the  means  of  subsistence,  honestly  intended  to 
perform  his  contract  and  discharge  the  debt  which  he  had  incurred. 
It  was  not  until  after  that  time  that  this  gentleman  thought  it 
advisable,  having  obtained  all  the  benefit  which  he  needed  from  the 
use  of  the  plaintiffs'  money,  to  invoke  the  assistcmce  of  the  law  to 
enable  him  to  avoid  the  performance  of  a  contract  which  the  plain- 
ti&,  believing  in  his  honour,  had  treatedos  a  valid  contract,  and  on 
which  they  advanced  their  money  and  incurred  liability.  There 
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is,  in  our  judgment,  a  yerj  "wide  difference  between  this  case  and  1888 
many  other  cases  in  which  persons  interfere  in  litigations,  not  their  Lokb  Indab 
own,  for  their  own  benefit.  If  the  plaintiffs  here  had  been  profession-  Singh 
al  mnkhtars,  yakils  or  persons  of  that  class,  or  if  they  had  been  prof  es-  Bxtp  Singh. 
eional  money-lenders  who  had  taken  advantage  of  the  position  of  the 
defendant  to  obtain  from  him  a  contract  of  this  kind,  we  should,  with- 
out hesitation,  have  given  them  no  relief  whatever.  But  they  are  not 
persons  of  that  dass ;  they  had  not  volunteered  their  assistance  to  pro- 
mote the  litigation ;  they  had  given  reluctantly  this  assistance  to 
help  a  neighbour  in  a  case  which  was  apparently  almost  hopeless  at 
the  time.  They  trusted  in  the  honour  of  the  Eaja  as  a  native  gen- 
tleman. He  had  no  security  to  offer,  except  what  then  appeared  to 
be  the  chance  of  his  succeeding  in  a  case  in  which  he  had  been  twice 
defeated.  We  confess  that,  in  this  case,  our  sympathies  are  entirely 
with  the  plaintiffs;  and  we  do  not  refuse  to  decree  their  claim  for 
possession  of  the  share  out  of  any  sympathy  for  the  defendant.  As 
we  have  pointed  out  in  the  judgment  we  have  already  referred  to, 
the  fact  that  the  borrower  had  fruitlessly  sought  assistance  from 
other  persons,  who  refused  the  bargain  on  the  ground  that  it  was 
not  advantageous,  has  been  held  by  the  Courts  in  England  to  be 
merely  proof  of  the  distress  of  the  borrower  and  not  evidence  that 
the  bargain  was  a  fair  one  and  not  an  unconscionable  one.  In  this  case, 
judging  by  the  disproportion  between  the  liability  which  the  plain- 
tiffs incurred  under  the  contract  and  the  amount  of  the  reward  which 
they  were  to  obtain  in  the  event  of  the  defendant  succeeding  in  the 
Privy  Council,  we  are  compelled  to  conclude  either  that  the  plain- 
iiSs  did  not  believe  that  the  defendant's  claim  in  the  action  was 
well  founded,  and  consequently  entered,  although  unwillingly,  into 
a  gambling  transaction,  or  that  if  they  did  believe  that  his  claim  was 
well  founded,  then  the  reward,  which  under  their  contract  they  were 
to  obtain,  was  excessive  and  unconscionable.  In  either  event,  we 
eould  not  enforce  this  contract  in  its  terms.  As  was  said  by  Sir 
William  Gfrant  in  the  case  of  Bowes  v.  Hisaps  (1) — It  is  n9t,  how- 
ever, every  bargain  which  distress  may  induce  one  man  to  offer 
that  another  is  at  liberty  to  accept. It  is  true  that  Sir  William 
(U  2  Ve«.  B  B.,  117. 
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1888  Grant  was  dealing  in  that  oaae  with  a  reversioner  or  a  remainder 
LoKB  Ihdab  ^7        Lordshipe  of  the  Privy  Ooiindl  that 

Singh         doctrine  of  equity,  which  applies  in  those  cases,  is  to  be  applied 
Bup  Singh,  in  India  and  apparently  in  cases  which  it  would  not  be  apfdicaUe  in 
England.   If  we  are  to  apply  that  doctrine  of  equity  in  fayonr  of 
the  borrower,  we  should  also  apply  the  doctrine  of  equity  in  such 
case  in  &Y0ur  of  the  lender.   It  is  ccmtended  in  tins  case  on  behalf 
of  the  defendant  that  we  should  not  even  give  a  pice  to  tiiephintifig 
"^0  advanced  their  money  and  deposited  their  security-bond  in  ihis 
Court.   As  we  have  said,  if  this  was  a  case  in  which  we  had  reason 
to  suspect  the  motive  of  the  lenders,  we  would,  without  hesitation,  leave 
them  without  any  remedy,  so  far  as  we  are  concerned.   But  this  is 
a  totally  different  case,  and  we  think  it  would  be  inequitable  on  our 
part  if  we  were  to  relieve  the  defendant  from  all  liability  to  the 
plaiTitiffH.   On  the  Slat  January  1881  the  plaintiffs  deposited  in 
this  Court  their  security-bond  for  Be.  4>000  as  security  for  costs 
to  be  incurred  in  the  Privy  Council.   Their  L(Mrdships  of  the  Privy 
Coimcil  gave  judgment  in  the  appeal  in  March  or  Ai»ril  1884  in 
favour  of  the  defendant.  On  the  21st  April  1884  the  Begistrar 
of  the  Privy  Council  gave  notice  of  the  decree  under  the  seal  of  the 
Council.   Allowing  for  the  course  of  the  post,  the  plaintifFs  at  the 
earliest  could  not  have  obtained  their  bonds  from  this  Court  bef (ne 
the  21st  May  1884.   We  think  that  it  is  only  fair  between  these 
parties  that  the  d^^dant  should  be  oUiged  to  compoisate  the 
plaintitEs  for  the  use  of  their  bonds  during  that  time,  tiiat  is  to  say, 
from  the  81st  January  1881  until  the  21st  May  1884.  We 
think  that  a  most  reasonable  compensation  to  be  pMd  by  the  d^end« 
ant  to  the  plaintiffs  for  the  use  of  thdbr  bonds  for  that  time  is 
simple  interest  at  12  per  cent,  per  annum  on  the  amount  of  tiiose 
bonds  for  that  period.   The  plaintifRa  advanced  Bs.  783  for  expenses 
of  translation  wd  printing  of  the  documents  in  this  Court ;  of  that 
sum  Bs.  691  was  actually  paid  into  this  Court  by  the  10th  May 
1881,  and  from  that  date  we  dlow  interest  on  that  ran  until  the  date 
of  our  decree  at  30  per  cent,  per  annum,   Bupees  92  of  the  Bs.  783 
were  paid  by  22nd  September  1882 ;  the  precise  date  we  cannot  as- 
certain, but  this  is  the  date  on  which  the  papers  were  forwarded 
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to  the  Privy  CoojQoQy  and  sinular  intereet  is  allowed  on  the  Es.  92  1888 

from  the  22iid  September  1882^  until  the  date  of  our  decree.  Lokb  Indab 

Then  comes  the  item  of  Bs.  4,759;  that  money  was  advanced,  a  Sii^oh 

great  portion  of  it  in  the  early  months  of  1883,  and  the  whole  of  Evt  Sives. 

it  by  the  Ist  August  1883.   We  take  that  as  a  lump  sum  and  we 

take  the  date  of  the  1st  August  1883,  a  date  rathw  in  favour  of 

the  defendant,  as  a  starting  point  for  interest,  and  we  allow  on  that 

sum  of  £s.  4,759  similar  interest  to  the  date  of  our  decree  from  the 

Ist  August  1883.   There  only  remains  a  sum  of  Bs.  2,000.  This 

was  a  sum  which  was  advanced  by  those  parties  for  the  purpose  of 

the  review.   Unfortunately,  Pandit  Nand  Lai,  a  well-known  pleader 

of  this  Court,  who  might  have  given  us  precise  information  on  that 

point,  is  not  now  alive^  but  we  know  from  the  evidence  that  a  sum 

of  Es.  2,000  was  advanced  for  the  purpose  of  the  review  which  was 

applied  for  in  the  Privy  Council,  and  we  conclude  that  it  must  have 

been  advanced  before  the  .29th  November  1884,  as  on  that  date 

th^  Lordships  of  the  Privy  Council  rejected  the  application  for 

review.   We  allow  similar  interest  on  that  Es.  2,000  from  the  29th 

November  1884  to  the  date  of  our  decree,  and  we  decree  that  the 

defendant  do  pay  to  the  plaintifis  the  several  sums  mentioned  by 

us  together  with  interest  from  the  date  which  we  have  mentioned. 

We  do  not  indude  in  the  amount  decreed  the  amounts  for  which 

the  bond  was  given.   We  also  decree  the  costs  of  this  litigation  to 

be  paid  by  the  defendant  to  the  plaintifb,  and  further  decree  that 

the  amount  above  indicated,  which  we  may  call  debt  and  costs  will 

bear  interest  at  6  per  cent,  from  the  date  for  our  decree  till  satisfeo- 

tion  and  payment.   The  result  is  we  allow  with  costs  this  appeal  to 

the  extent  indicated  by  us  (1). 

Appeal  allowed  in  part. 
(1)  See  Ffy    Lane  (L.  B.,  40  Ch.  IK,  312). 
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2$gg  Btfcre  Mr*  JuHiee  Brodhwnt  and  Mr,  Juitiee  TyrrelL 

July  28.  HirSAIN  BAEHSH  jlitd  avothbb  (Plaiittiffs)  v.  BAHMAT  HUSAIN 
"^^  jlto  akothbb  (Dbfbkdaiits).* 

Agreement  opposed  to  public  policy  Speculative  transaction — Act  IX  of 
1872  (Contract  Act),  $,  23. 

For  the  purpose  of  meeting  the  expenses  of  a  suit  for  possession  of  immore- 
able  property,  the  plaintiff,  who  was  in  straitened  circumstances,  agreed 
with  the  defendant  that  the  latter,  in  consideration  of  paying  such  expenses 
from  the  Conrt  of  first  instance  up  to  the  High  Court,  should  hare  half 
the  property  and  half  tlie  mesne  profits,  with  all  his  costs,  in  ijie  event  of 
success.  The  suit  was  brought  and  was  conducted  by  the  plaintiff  and  the 
defendant  jointly,  and  was  decreed  by  the  High  Court  on  appeal,  and  the 
defendant  obtained  possession  of  half  the  property.  The  plaintiff  sued  to 
recover  possession  of  the  half,  on  the  ground  that  the  agreement  was  illegal 
aiid  void.  It  appeared  that  the  amount  actually  spent  by  the  defendant  in 
the  former  litigation  was  Bs.  868,  and  that,  if  that  suit  had  failed,  he  would 
have  lost  about  Bs.  600.  It  was  found  that  the  value  of  the  half  share  of 
the  property  was  about  Bs.  1,000. 

JSeld,  that  the  agreement  was  unfair,  unreasonable,  extortionate  and  con- 
trary to  public  policy,  within  the  meaning  of  s.  23  of  the  Contract  A^t  (IX 
of  1872),  and  that  the  plaintiff  was  entitled  to  recover  possession  of  the  land 
in  suit  on  payment  of  compensation  for  the  advances  made  by  the  defendant 
in  the  former  litigation,  with  interest  at  12  per  cent,  per  annum,  Ckunni 
Kuar  V.  jSup  Singh  (1)  and  Lohelndar  Singh  v.  Bup  Singh  (-i)  referred  to. 

The  facts  of  this  case  were  as  follows.  The  plaintifk^  Hosain 
Bakhsh  and  Nabi  Bakhsh,  brought  a  suit  against  one  Earn  Samp 
to  recoyer  possession  of  51  bighas  1 1  bisweis  4  dhnrs  of  land,  of  which 
he  had  dispossessed  them.  At  the  time  when  they  brought  the 
suit  they  were  in  pecuniary  difficulties,  and  apparently  the  period 
of  limitation  within  which  the  suit  had  to  be  instituted  was  about 
to  expire.  For  the  purpose  of  meeting  the  expenses  of  the  litiga- 
tion, they,  on  the  20th  January  1881,  executed,  jointly  with  the 
defendants,  Rahmat  Husain  and  Amanat  Ali,  an  agreement  whereby 
it  was  provided,  inter  alia^  that  the  defendants  should  pay  all  the 
plaintiffs'  expenses  of  the  suit  from  the  Court  of  first  instance  to  the 
High  Court,  and  that,  in  consideration  of  such  payment  and  in  the 
event  of  the  plaintiffs  being  successful,  the  defendants  should  be 

*  Second  Appeal  Wo.  82  of  1887  from  a  decree  of  P.  E.  Elliot,  Esq.,  District 
Judge  of  Allahabad,  dated  the  16th  August  1886,  reversing  a  decree  of  Babu 
Abinash  Chander  Banerji,  Subordinate  Judge  of  Allahabad,  dated  the  10th 
February  1885. 

(1)  Ante,  p.  57.  (2)  Ante,  p.  118. 
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entitled  to  half  the  land  recovered  with  half  mesne  profits  and  all  1888 
costs  incurred  by  them  in  the  suit.   The  suit  was  then  brought,  '"husain" 
both  the  plaintiffs  and  the  defendants  in  the  present  suit  being  Bakhsh 
plaintiffs,  on  the  Ist  February  1881,  and  on  the  11th  April  1882  Eahmat 
was  decreed  by  the  High  Court  on  appeal.   In  execution  of  Husaik. 
the  decree  the  decree-holders  obtained  possession  of  the  land  and 
realized  the  profits  and  costs  in  suit.    On  the  17th  May  1884  the 
defendants  were  recorded  in  the  revenue  registers  as  proprietors  of 
25  bighas  15  biswas  and  12  dhurs,  half  the  land  so  recovered,  notwith- 
standing objections  raised  by  the  plaintiffs. 

The  phdntiffs  thereupon  instituted  the  present  suit  for  recovery 
of  possession  of  the  25  bighas  15  biswas  12  dhurs  and  mesne  profits 
on  the  ground  that  the  agreement  of  the  20th  January  1881,  so 
far  as  regarded  the  stipulation  for  giving  half  the  land  originally 
sued  for  to  the  defendants,  was  illegal  and  void.  In  defence  the 
defendants  contended  that  the  agreement  was  fireely  and  voluntarily 
executed  by  the  plaintiffs  for  good  consideration,  and  that  they  were 
entitled  to  retain  possession. 

The  Court  of  first  instance  (Subordinate  Judge  of  Allahabad) 
decreed  the  claim.  Upon  the  material  issue  in  the  case  the  Court's 
judgment  was  as  follows: — 

It  appears  that  on  the  19th  September  1882  the  plaintiff, 
Nabi  Bakhsh,  mortgaged  his  one-fourth  share  in  the  land  to  Ghari 
for  Bs.  1,000.  The  plaintiff  contends,  therefore,  that  the  whole 
land,  or  51  bighas  11  biswas  4  dhurs,  is  worth  more  than  Bs.  4,000, 
and  so  the  half  of  it  in  the  defendants'  possession  is  worth 
Es.  2,000  ;  and  the  defendants  have  not  questioned  this  allegation 
in  their  written  statement.  In  the  agreement  itself  half  of  the 
land,  or  25  bighas  15  biswas  12  dhurs,  is  valued  at  Bs.  830,  and  in 
the  former  suit  the  51  bighas  11  biswas  12  dhurs  were  valued  at 
Es.  1,660.  It  is  not  shown  how  that  former  valuation  was  made. 
The  fact  that  one-fourth  of  the  land  has  been  actually  mortgaged 

for  Bs.  1,000  cannot  be  ignored  The  witness  Man- 

nu,  whose  evidence  has  not  been  rebutted,  swears  that  the  12  or 
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13  iHghas  mortgaged  to  him  yieldhima  piofiiof  B6.30a  year.  At 
"  that  rate  also,  the  plamtifis'  present  valoation  of  the  land  does  not 
appear  to  be  exoeBsive. 

Then,  as  to  the  risk  rmi  by  the  defendants^  I  sent  for 
the  records  of  the  former  suit  and  they  showed  that  the  amount 
actually  spent  by  them  in  the  three  Courts  was  Bs.  368-10-0  and 
the  amount  spent  by  Bam  Sarup  was  Bs.  222-1-0.  If  the  suit 
had  tailed,  the  defendants  would  have  had  to  pay  Bam  Samp 
costs.  The  defendants  underwent  a  risk,  therefore,  of  losing 
Bs.  590-11-0. 

^  For  this  risk  the  agreement  gave  the  defendants  not  only  all 
their  costs,  but  also  as  a  reward  half  the  mesne  profits,  or  half  Bs. 
347-4-6  (the  amount  which  Bam  Sarup  paid  on  account  of  mesne 
profits  on  the  4th  September  1883),  and  also  haU  the  land,  which 
I  now  find  to  be  worth  about  Bs.  2,000,  and  to  yield  a  profit  of 
Bs.  100  a  year. 

'^Now,  the  question  which  I  have  to  determine  in  this  case 
is  whether  the  plaintiffs  are  entitled  to  avoid  this  agreement,  that  is, 
whether  they  are  equitably  entitled  to  be  relieved  from  its  effects  by 
paying  some  reasonable  money  compensation  to  the  defendants  for 
their  trouble  and  expense  in  the  former  suit,  for  it  is  on  such  terms 
that  the  plaintiffs  themselves  wish  to  be  relieved  from  the  effects  of 
the  agreement. 

There  is  no  specific  law  against  maintenance  and  champerty 
in  this  agreement,  but  champertous  agreements  of  this  kind  have 
always  been  looked  upon  with  disfavour  by  the  Courts  on  the  ground 
that  they  are  against  public  policy.  The  matter  has  been  fully  and 
elaborately  discussed  in  the  well-known  case  of  iJam(7oomar  Coondoo 
V.  Chunder  Canto  Mookerjee  (I)  by  the  Judicial  Committee  of  the 
Privy  Council.  After  an  exhaustive  examination  of  the  numerous 
rulings  and  authorities  on  the  point,  their  Lordships  lay  down  the 
following  propositions,  which  we  are  bound  to  accept  for  our 
guidance.  [The  learned  Subordinate  J udge  read  the  passage  reported 
(1)L.  IL.4L  A.,  23. 
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at  p.  46  of  the  fonrfli  yolume  of  the  Law  Beports^  Indian  Appeals, 
ftnd  quoted  in  the  ease  of  Chunni  Kuar  y.  Rup  Singh  (1)  and  oon* 
tinned : — ] 

'^Applying  these  roles  to  the  present  case,  I  am  of  opinion  that 
the  agreement  in  dispute  is  ^  extortionate  and  unconscionable,  so  as 
to  be  inequitable  against '  the  plaintifb,  and  that  the  recompense  pro- 
yided  for  by  it  is  not^  reasonable.'  The  purport  of  the  agreement 
was  that,  for  an  outlay  of  about  Es.  350,  the  defendants  were  not 
only  to  get  that  money,  but  also  half  the  mesne  profits  and  half 
the  property.  The  pecuniary  yalue  of  that  recompense,  I  find  to  be 
nearly  Bs.  2,200,  or  about  seyen  times  the  outlay.  In  the  result 
the  defendants  not  only  got  their  outlay,  but  make  a  clear  profit  of 
nearly  Bs.  200  in  cash  and  of  Bs.  2,000  in  yaluable  immoyeable 
property. 

"  The  case  which  I  find  to  be  most  similar  to  this  case  is  that  of 
Oroae  y .  Amirtamayi  Dasi  (2).  [The  learned  Subordinate  Judge, 
after  stating  the  facts  of  that  case,  continued  : — ]  I  think  that  the 
reasons  for  which  Bamasundari's  agreement  was  set  aside  are  quite 
applicable  to  this  case,  and  that,  so  far  as  the  plaintifis'  agreement 
giyee  a  moiety  of  the  land  in  suit  to  the  defendants,  it  ought  to  be 
Bet  aside,  aad  the  plaintiffs  ought  to  be  relieyed  from  its  efFeots. 
He  who  seeks  equity,  howeyer,  ought  to  do  it  himself.  Acting  on 
this  principle,  the  plaintiffs  have  rightly  agreed  to  giye  the  de- 
fendants a  fair  and  reasonable  compensation  for  the  adyanoes  made 
by  them  in  the  former  litigation,  and  they  haye  agreed  that  the 
amount  that  may  be  found  due  to  the  defendants  may  be  made  a 
charge  on  the  moiety  of  the  land  that  is  now  in  their  (the  defend- 
ants') possession.  " 

The  Oourt  decreed  the  claim,  directing  that  the  plaintiffs  should 
pay  the  defendants,  as  compensation  for  the  adyances  made  by 
them,  Bs.  330,  with  interest  at  the  rate  of  12  per  cent,  per  annum, 
and  that  each  side  should  bear  its  own  costs. 

(1)  Ante,  at  pp.  66,  67.  (2)  4  B.  L.  B.,  O.  C.  J.  1. 
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1888  The  defendaats  appealed  from  this  decree  to  the  Disbriot  Judge 
jj^g^jjj  of  Allahabad.  The  prinoipal  portion  of  the  judgment  on  the 
Baehsh    appeal  was  as  follows : — 

Rahmat  «  On  the  main  issue  as  to  whether  the  plaintifEs-respondents  are 
entitled  to  escape  from  the  fulfilment  of  an  agreement  deliberately 
entered  into,  I  do  not  agree  with  the  conclusions  arrived  at  by  the 
Lower  Court.  The  circumstances  of  the  case  do  not  correspond  with 
those  of  the  case  quoted  by  the  Lower  Court,  Orose  v.  Amirtamayi 
Dasi  (1).  That  was  a  case  in  which  an  extortionate  bargain  had 
been  driven  with  a  widow,  under  which  the  person  supplying  the 
funds  for  litigation  was  to  get  a  clear  moiety  for  himself  and  to 
have  a  charge  on  the  other  moiety  for  recovery  of  all  monies  ex- 
pended with  interest.  The  claim  was  resisted  not  by  the  widow 
herself,  but  by  her  heirs.  Here  the  plaintiffs  are  grown  up  men 
of  fifty  and  thirty-five,  respectively,  and,  presumably,  able  to  take 
care  of  themselves.  There  is  no  evidence  to  show  or  reasoo  to  believe 
that  they  were  taken  undue  advantage  of,  and  it  is  they  them- 
selves (and  not  others  whose  rights  they  have  given  away) 
who  seek  to  evade  the  fulfilment  of  what  appears  to  have  been  a 
fair  bargain.  The  bad  faith  of  the  plaintiffs-respondents  is  apparent 
in  their  attempt  to  shuffle  out  of  their  agreement  on  the  pretence 
that  the  defendants-appellants  had  not  done  their  part, — a  pretence 
dearly  exposed  by  the  Lower  Court. 

The  remuneration  secured  to  the  defendants-appellants  was,  no 
doubt,  considerable ;  but  there  is  nothing  to  show  that  the  transac- 
tion had  anything  in  it  of  a  gambling  or  speculative  character,  or 
was  otherwise  opposed  to  public  policy.  It  was  one  involving  some 
risk :  the  defendants  stood  to  lose  Es.  590,  say  Es.  600,  on  it  in 
costs  of  the  Courts.  The  suit  was  dismissed  by  the  Court  of  first 
instance  and  by  the  Lower  Appellate  Court,  whose  decision  was 
carried  in  appeal  before,  and  confirmed  by,  the  High  Court.  It 
was  thus  a  case  of  some  difficulty,  and  it  was,  no  doubt,  known  that 
it  would  be  fought  out  to  the  end.  The  Lower  Court  has  made  no 
allowance  for  the  defendants-appellants'  labour  and  trouble.  The 
(1)  4  B.  L.  tt.,  O,  C.  J.  1. 
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remuneration,  though  large,  was  not,  in  mj  opinion,  extortionate,  1888 
and  it  has  perhaps  been  over-estimated  by  the  Lower  Court  at  S-vbus 
Es.  2,000  besides  half  mesne  profits  and  recovery  of  outlay  with  Bakhsh 
interest.   The  plainti&-respondents  themselves  valued  the  whole  Babxat 
land  in  this  suit  at  Bs.  1,660,  and  its  half  is  valued  in  the  agree-    Hubain.  > 
ment  at  Bs.  830.   To  this  amount,  at  least,  the  defendants  are 
fairly  entitled.   But,  if  the  land  is  worth  more,  they  are  still 
entitled  to  daim  it  under  the  express  agreement  entered  into. 

The  effect  of  the  Lower  Court's  order,  if  maintained,  would  be 
to  create  a  precedent  and  make  it  impossible  for  any  intending 
litigant,  unprovided  with  the  necessary  funds,  to  obtain  them  on 
ordinary  terms  from  persons  who  would  not  be  willing  to  advance 
the  money  on  such  terms  in  view  of  the  risk  and  want  of  security, 
but  might  be  deceived  into  advancing  it  on  the  faith  of  an  agree- 
ment securing  special  terms,  which  the  borrower  would  repudiate 
with  the  sanction  of  the  Court." 

The  Court  accordingly  decreed  the  appeal  and  dismissed  the  suit 
vntii  costs.   The  plaintiffs  appealed  to  the  High  Court. 

Munshi  Bam  Prasad  for  the  appellants. 

Mr.  Amr-tuMin  for  the  respondents. 

Ty  brell  and  Brodhurst,  JJ.^In  this  case  the  .d^'^dants-re- 
i^ndents  helped  the  plaintiffs-appellants  to  recover  from  one  Bam 
Sarup  a  nankar  holding  of  51  bighas  11  biswas  4  dhurs,  the 
plaintiffs  promising  the  defendants  that  tiiey  should  have  half  the 
property  and  half  the  mesne  profits  with  all  their  costs  in  the  event 
of  success  in  the  suit.  The  plaintiffs  did  succeed  in  that  suit  and 
recovered  their  51  bighas  11  biswas  4  dhurs  with  profits.  The 
defendants,  who  were  co-plaintiffs  in  that  suit,  and  who  conse- 
quently were  entitled  to  execute  the  decree  obtained  in  that  suit 
jointly  with  the  plaintifb  in  this  suit,  took  half  the  profits  awarded 
under  that  decree  and  their  costs,  and  got  possession  of  half  the 
land  amounting  to  25  bighas  15  biswas  12  dhurs.  The  present 
action  has  been  brought  to  eject  them  from  the  land.  The  Subor- 
dinate Judge  of  Allahabad  decreed  the  claim,  holding  that  the 
defendants  had  received  sufficient  compensation  for  the  advance 
they  made  to  the  plaintiffs  by  getting  tiie  sum  of  Bs.  330  with 
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1888  interefity  which  the  plaintiflPi  were  to  pay  to  them  at  the  rate  of 
H^g^jj  12  per  cent,  per  annum.  The  learned  Subordinate  Judge  found 
^▲EHSH  that  the  bargain  between  the  plaintifEs  in  the  former  soit  was 
Bahmat  nnoonsoionable  and  extortionate^  and,  aa  audi,  was  inequitable 
HusAiir.  against  the  plaintiffs  in  the  preient  suit.  He  found  the  recompense 
secured  to  the  present  defendants  was  grosaly  unreasonable,  inas- 
much as  the  expense  they  had  to  infur  was  small,  the  risks  they 
ran  were  inconsiderable,  the  labour  they  had  to  undei^  was  little 
or  nothing,  while  the  land  which  they  had  taken  possession  of  was 
worth  fully  one  thousand  rupees.  The  Subordinate  Judge  aooord- 
ingly  decreed  the  plaintifEs  the  recovery  of  the  land  on  oonditioii 
of  their  paying  the  defendants  Bs.  330  with  interest  at  12  per 
cent,  per  annum  from  the  10th  Febuary  1885  to  the  date  oif 
payment.  The  learned  District  Judge  of  Allahabad  reversed  the 
decree  and  dismissed  the  plaintifEs*  suit  upon  the  following  grounds. 
He  found  that  the  bargain  was  fair,  because  although  the  entiie 
land  is  probably  worth  Es.  2,000,  the  plaintifb  knew  their  own 
business,  and  it  was  undesirable  that  the  Court  should  make  ooa- 
tracts  for  parties.  The  District  Judge  also  thought  that  the  Sub- 
ordinate Judge  had  forgotten  to  take  into  account  the  labour  and 
trouble  which  fell  upon  the  defendants  in  their  character  of  oo- 
plaiatifis  in  the  former  suit.  And  lastly,  he  held  that  there  wais 
nothing  gambling  or  speculative  about  the  bargain. 

In  second  appeal  Mr.  Ram  Prasad^  on  behalf  of  the  plaintifEs- 
appellants,  contended  that  there  was  no  labour  and  trouUe  in- 
curred by  the  defendants  in  the  former  action ;  that  the  action  was 
necessarily  fought  by  the  present  plaintifEs  who  possessed  all  tiie 
information  necessary  for  the  successful  conduct  of  the  case,  and 
who  onlv  were  the  persons  who  did  all  that  was  to  be  iaae  in  the 
way  of  employing  and  instructing  counsel,  bringing  witnesses  for- 
ward and  the  like.  Mr.  Bam  Prasad  also  pointed  out  the  inconsis- 
tency in  the  learned  Judge's  finding  that  the  transaction  was  not 
of  a  gambling  or  speculative  character,  with  the  learned  Judge's 
remarks,  which  was  perfectly  true,  that  the  defendants  stood  to  lose 
six  hundred  rupees,  at  least,  in  costs.  Mr.  Bam  Prasad  urged  several 
forcible  arguments  in  support  of  the  finding  that  the  bargain  by 
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vluoh  tEe  plaintifiB  were  to  yield  a  ^thcmsand  rapeee'  worth  dE  kmd  1S88 
to  the  de^dants  as  a  reoompense  £(»r  tine  defendanta'  aflaiiiazioe  in  Uvbax 
the  suit,  BO  far  ixom  heisxg  fair,  was  tmoossdonaMe,  extortionate  Baeoss 
and  unreasonable,  as  it  has  been  held  hy  the  Court  of  first  instaaoe.  fu^v 

We  think  that  tihis  appeid  most  pssmiL  Mr.  Amit'^ud^KP 
the  learned  counsel  fcv  ze^ndents,  foiled  that  it  AodSL  be 
remembered  that  his  olients  wese  not  <6ommon  money-lender* 
nor  professional  usoiezs,  that  they  were  related  to,  or  oonneeted 
with,  pUuxHiff 8,  and  were  eonsequently  indnoed  to  nm  the  heary 
risk  <^  ineorred  helping  the  plaintifb  wi^ 
tifEs  being  unaUeto  get  help  fcom  any  other  quarter.  The  learned 
ooonael  also  quoted  eertein  rulings  of  the  Oalontta  Court  in  support 
of  his  argument  Those  rulings  are  to  be  found  in  Punchamtn 
Mtmmdar  y.  Doarga  Ntdh  Roy  (1),  Nobeen  Chmder  (Sum  v, 
JSamgogenath  Gape  (2),  Ramra/o  Khmderav  v.  Ckmnd  Pandahet  (3)> 
and  Woodman's  Digest,  page  699. 

The  leanied  Subordinate  Judge,  in  his  judgment,  dted  oertain 
reoeot  ruUngs  of  the  Indian  High  Courts  strongly  in  faTous  of  his 
Tiew  of  the  ease.  Indeed,  all  the  ouxrent  of  rulings  upon  oases  of 
this  eharaeter  is  against  the  respondent.  Two  eases  have  le^y 
been  before  this  Court,  Chmni  Kuar  v.  Bup  Singh  (4)  and  Lake 
Indar  Singh  v.  Jtup  Sv^gh  (5),  in  which  this  question  has  been  Tery 
fully  and  carefully  considered,  and  all  the  case-law  upon  the  subject 
was  under  the  xjonsideration  of  the  Court.  The  droumstances 
of  those  two  cases  are  very  analogous  ^»  the  circumstances  of  the 
case  before  us.  In  those  cases,  as  here^  the  lender  of  the  money 
for  the  purposes  of  maintaining  the  action,  was  not  a  oonunon  money- 
lender  or  a  professional  usurer.  There  also  the  receiver  of  the 
assistance  was  in  extremely  great  need  of  help,  having  found  it 
impossible  to  get  assistance  from  any  one  but  the  person  who  lent 
him  the  money.  In  those  cases  also  it  was  common  ground  that 
the  persons  who  advanced  the  funds  ran  a  very  serious  nek  of  losing 
their  money.   In  those  cases  this  Court  decided  that  the  contract, 

(1)  WeeHy  Eeporter,  1864,  300.      (2)  W.  E.,  1864,  p.  6S. 

(3)  6  Bom.  H.  0.  fiep.,  63.  {4)  Ante,  ^.  67. 

(6)  Ante,  p.  118. 
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1888  by  wMoh  a  large  poridon  of  the  estate  was  oonyeyed  to  the  penoo 
HusAiN  advanoed  the  money  necessary  to  bring  the  action  to  recover  the 
Bazhsh  estate,  was  a  contract  which  the  Civil  Court  ought  not  to  enforce. 
IUhmat  It  was  held,  and  we  must  hold  here,  that  whether  the  contract  be 
HusAiy.  regarded  as  having  been  made  undelr  very  risky  ciroumstanoeB^  or 
whether  it  was  made  under  circumstances  of  ordinary  or  inconsider- 
able risk,  it  would  still  be  a  contract  open  to  objection  under  one 
or  other  of  the  conditions  mentioned  in  s.  23  of  the  Contract  Act 
For,  if  it  was  a  very  risky  contract,  then  obviously  its  enforcement 
would  be  against  public  policy  on  the  ground  of  its  being  of  a  specu- 
lative character.  If  it  was  not  of  extraordinary  risk,  then  it  would 
be  inequitable  to  enforce  the  contract,  as  the  recompense  secured 
was  out  of  all  proportion  to  the  risk  incurred.  Approving  of  the 
rulings  in  those  cases,  we  adopt  and  follow  them  in  this  case,  and 
finding  that  the  learned  District  Judge  dissented  from  the  Court  of 
first  instauoe  for  reasons  which  are  not  sustainable,  we  find  that  the 
contract,  under  which  the  defendants  were  to  get  half  the  plaintiffs' 
land  in  addition  to  other  advantages  in  return  for  the  pecuniary 
assistance  afforded  by  them,  was  unfair,  unreasonable  and  ex- 
tortionate, and  we  think  that  the  Court  of  first  instance  made 
a  proper  decision  and  decree  in  the  case.  We  set  aside  the  decree 
of  the  Lower  Appellate  Comt,  restore  that  of  the  first  Court,  and 
decree  this  appeal  with  costs. 

Appeal  allowecL 


P.O. 
J.O. 


PRIVY  COUNCIL. 


November       HARI EAM  ijn>  anothm  (PLinmFFs)  v.  SHEODAYAL  MAL  ahb 

2  and  9,  ,  . 

2gsg^  ANOTHSB  (DBFSKDjLinrs). 

[On  appeal  from  the  High  Court  for  the  North- Western  ProTinces.] 
Act  VIII  of  187lj  Begiitration  Act,  S9.  28, 64i,  65, 66— P/ace  qfregUtraUom 

of  docutnenti. 

The  requirements  of  s.  28  of  Act  VIII  of  1871  are  fulfilled 
by  the  registration  of  a  document  relatiog  to  immoTeable  property 
in  the  office  of  the  Snb-Begistrar  within  whose  sab-district  any 
portion    of  the   property  is    sitnate.    The  words  "some  portion 

Present:  Lobb  Fitzobbali),  Lobd  Hobhousb,  and  8ib  B.  Couch. 
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of  the  property"  are  not  to  be  read  as  meamBg  some  substantialportion  of  the      ]  ss8 
property.  All  matters  of  publicity  whieh  it  is  the  object  of  a  register  to  Bam~ 
afford  are  provided  for  in  this  respect  by  the  carrying  out  of  the  provision 
of  ss.  64,  66  and  66.  Shbodatal 

Appeal  from  a  decree  (9th  January  1885)  of  the  High  Court 
(1)  reyersing  a  decree  (24th  December  1884)  of  the  District  Judge 
of  Gorakfapur. 

The  question  here  was  whether  a  mortgage-deed,  dated  20tli 
May  1873,  had  been  sufficiently  registered,  with  reference  to  the 
requirements  of  s.  28  of  Act  YIII  of  1871,  having  been  presented 
for  registration,  and  registered  at  the  office  of  a  sub-registrar  in  a 
sub-district,  within  which  part  of  the  property  mortgaged  was  situate, 
that  part  having  borne  a  very  small  proportion  to  the  rest  of  the 
property. 

That  section  (2)  directs  presentment  for  re^stration  in  the  office 
of  a  Bub-registrar  within  whose  sub-district  the  whole,  or  some  por- 
tion of  the  property,  to  which  such  document  relates,  is  situate. 

By  the  mortgage-deed  of  20th  May  1873,  Mr.  B.  P.  Brooke, 
after  recitals  that  he  owed  to  Hari  Bam  and  BajaBam  (the  present 
r         plaintiffs)  Bs.  2,69,594,  and  that  it  had  been  agreed  that  he  should 
draw  upon  them  down  to  October  1873  to  the  further  amount  of 
Bs:  90,000,  mortgaged  to  them  his  indigo  factories  and  Tillages  in 
the  Gh)rakhpnr  district,  also  agricultural  land  in  Ghamparan,  and  a 
plot  of  land,  500  yards  square,  in  one  of  the  mohallasinthetown  of 
Patna.   This  instrument  was  registered  in  the  sub-registrar's  office 
at  Patna,  Transactions  continued  between  Brooke  and  the  mortga- 
gees, who  were  bankers  in  Patna,  and  who  supplied  him  with  funds, 
and  the  balance  due  wa^  reduced.   But  in  January  1875  Brooke 
sold  his  interest  in  the  already-mortgaged  estate  to  Bheodial  Mai  and 
Hardial  MaL 

This  suit  was  brought  on  the  1st  June  1878  by  Hari  Bam  and 
Baja  Bam  to  recover  from  Brooke  Bs.  79,655,  alleged  to  be  due  on 
balance  of  accounts,  and  to  rcialize  that  sum  by  sale  of  the  property 
mortgaged  by  him  to  the  plaintifEs;  also,  to  have  declared  invalid  as 
»  (1)  Reported  I.  L.  B.,  7  AIL,  690. 

<2)  Not  differing  ia  this  respect  from  8.  28  of  Act  III  of  1877,  the  Indiaa 
Be^tration  Act,  1877. 
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1888     Icing  iaaiiialetit  and  oollnsive,  the  sale  of  the  property  made  by 
Haw  Bam  Brooke  to  Sheodial  Mai  and  Hardial  Mai,  who  were  made  the 
seoond  and  third  defendants. 

BHXO0AT1L 

The  latter,  filing  their  written  etatemente  in  1879,  set  up  limi- 
tation, and  refied  wpon  the  sale  to  them.  The  first  defendant  Srooke 
who  was  absent  from  India  when  the  suit  commenoed,  retarmng  in 
1881,  admitted  settlement  of  aoeonnt,  claiming  eertain  dedncations, 
and  denied  his  personal  liability. 

Unless  the  instrument  of  20th  May  1873,  having  been  effect- 
ively registered,  could  be  taken  as  admissible  in  evidence,  the  debt 
on  the  account  stated  would  have  been  barred  by  lapse  of  time. 
The  District  Judge,  however,  found  that  the  plaintiffs  were  entitled 
to  recover  the  balance  due  to  them  under  the  mortgage-deed,  and 
decreed  to  the  plaintiff  the  amount  claimed,  less  Bs.  15,104.  He 
found  that  Brooke  was  the  owner  of  the  plot  of  land  in  Patna,  and 
that,  therefore,  the  mortgage  had  been  properly  registered  in  the 
sub-registrar's  office  at  Patna. 

The  defendants,  Sheodial  Mai  and  Hardial  Mai,  appealed  from 
this  decree  to  the  High  Court,  which  on  the  9th  January  1885, 
reversed  it  cm  the  ground  that  the  existence  of  property  worth  about 
Bs.  500  in  Patna  did  not,  within  the  true  meaning  of  section  28  of 
Act  YIII  of  1871^  entitle  the  plaintiffs  to  have  the  mortgage-deed 
which  had  been  registered  in  the  sub-registrar's  office  at  Patna^ 
ooDsidered  to  have  been  effectively  registered  as  a  documentrelating 
to  estate  of  a  different  nature  and  far  more  valuable,  in  fact,  consti- 
tuting the  mortgaged  estate  in  Gorakhpur  and  Champaxan.  The 
decree  of  the  High  Court  dismisssed  the  suit. 

The  judgment  is  given  in  the  report  of  the  hearing  on  ajq»^  to 
the  High  Court,  ai  page  692  of  the  7th  voL  ol  the  Indian  Iaw 
Bepoits* 

The  pkintifls  appealed  to  Her  Majesty  in  Counofl. 
On  this  appeal, 

Mr.  J.  Chrahanh  Q  C.r  and  Mr.  J,  A.  Uransonj  for  the  ap- 
pellants argued  that  the  High  Court  had  erred'  in  holding  duat  the 
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mortgage-deed  of  20th  May  1873  had  not  heen  duly  registered  as  1888 
required  by  section  28  <rf  Act  VIEE  of  1871,  both  that  Court  and  HabiEam 
the  Court  below  having  found  that  some  portion  of  the  property,  3^^^^^^^! 
to  which  the  deed  related,        Brooke's  property  in  Patna,  was  Mal. 
situate  within  the  Patna  sub-registrar's  suh-distriot.   They  referred 
to  88.  64,  65  and  66,  and  the  provision  made  for  the  forwarding 
of  copies  of  the  document,  endorsement,  and  certificate  to  the  reg- 
istrar of  every  district,  and  the  sub-registrar  of  every  sub-district 
in  which  any  part  of  the  property  might  be  situated,  as  securing 
the  publicity  which  was  one  ot  the  main  objects  of  the  Act,  as 
observed  in  the  judgment  of  the  High  Court. 

Mr.  T.  H,  Cawie,  Q.O.^  and  Mr.  JK.  V.  DoynCy  for  the  respond- 
ents, without  relying  on  the  proposition  expressed  in  the  judgment 
of  the  High  Court  that  portion  "  meant  substantial  portion,  as 
that  word  was  used  in  s.  28,  contended  that^  the  registration- 
was  defective  with  reference  to  the  entire  disconnection  between 
Bubh  property  on  the  one  hand,  as  the  indigo  factory  in  Q-orakh, 
pur,  constituting,  with  the  other  agricultural  land  in  Champaran 
the  actual  security  given,  and,  on  the  other,  the  few  yards  of  land 
in  the  town  of  Patna. 

In  regard  to  the  merits  of  the  suit,  they  also  contended  that  the 
decree  should  be  upheld  on  the  evidence  of  satisfaction  of  the 
mortgage  debt,  examining  the  accounts  for  that  purpose. 

Counsel  for  the  appellants  were  not  called  upon,  either  to  reply 
as  to  the  question  of  registration  or  to  argue  the  subsequent  matter 
of  the  accounts. 

Their  Lordships'  judgment  was  delivered  by  Sir  E.  Couch. 

Sir  R.  Couch.— The  suit  which  is  the  subject  of  this  appeal  was 
brought  by  the  plaintifiPs,  who  are  baiikers,again8t  the  present  respond- 
ents, who  are  also  bankers,  and  against  a  Mr.  Brooke.  The  plaintiffs, 
the  appellants,  sought  to  recover  a  sum  of  Es.  79,655  as  principal 
and  interest,  which  they  alleged  to  be  due  to  them  in  respect  of  a 
mortgage  executed  by  Brooke  on  the  20th  of  May  1873,  the  plaintiffs 
alleging  that  at  that  date  Brooke  adjusted  his  account  and  executed 
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1888  ft  mortgage  for  seoaring  Bs.  8,49,604-4.  There  is  no  qiiefition  that 
Habi  £aic  mortgage  was  executed  by  Brooke.  The  mortgage  stated  that 
V.  there  had  been  an  adjustment  of  accounts  between  Brooke  and  the 
*^*AliLL^''  plaintiffs,  and  it  was  given  to  secure  the  money  which  was  then 
due  on  the  account,  together  with  a  sum  of  Bs.  90,000  to  be 
advanced  by  the  plaintiffs  to  Brooke  for  defraying  necessary  ex- 
penses of  an  indigo  conoemfrom  May  1873  to  October  of  the  said  year. 
The  defence  of  the  present  respondents,  with  whom  alone  their 
Lordships  have  now  to  deal,  was  twofold.  Having  become  the 
purchasers  of  part  of  the  mortgaged  property,  another  part  of  it  hav- 
ing been  previously  sold,  they  objected  that  this  mortgage  of  May 
1873,  was  not  duly  registered ;  and  they  have  also  objected  that  the 
whole  of  the  sum  of  Bs.  90,000  was  not  advanced  before  the  1st 
October  1873,  but  a  portion  only  was  advanced,  leaving  a  sum  of 
about  Bs.  30,000,  which  they  say  was  subsequently  advanced  and  is 
therefore  not  covered  by  the  mortgage. 

With  reference  to  the  objection  as  to  the  non-registration  of  the 
mortgage-deed,  it  appears  from  the  schedule  to  the  deed  that  it 
was  a  mortgage  of  a  considerable  property,  only  a  portion  of  which, 
stated  to  be  500  yards  of  land  built  upon,  was  situate  in  the  district 
of  Fatna;  the  other  part,  and  of  course  much  the  largest  part  of 
the  property,  was  situate  in  other  districts.  Act  YIII  of  1871,  with 
regard  to  registration,  contains  this  provision  in  s.  28: — ^'Save 
as  in  this  part  otherwise  provided,  every  document  mentioned 
in  s.  17,  clauses  1,  2,  3  and  4,  and  s.  18,  clauses  1,  2,  3 
and  4,  shall  be  presented  for  registration  in  the  office  of  a  sub- 
registrar,  within  whose  sub-district  the  whole  or  some  portion  of 
the  property  to  which  such  document  relates  is  situate."  And  this 
was  an  instrument  which  came  within  the  provisions  of  this  section. 
The  registration  was  made  in  the  district  of  Patna,  where  the  500 
yards  of  land  was  situate.  The  Subordinate  Judge  held  that  this 
was  a  sufficient  registration.  On  appeal  to  the  High  Court  the 
learned  Judges  of  that  Court,  the  Chief  Justice  and  another  Judge, 
held  that  it  was  not ;  and  the  groimd  upon  which  tliey  came  to 
that  decision  is  stated  by  the  Chief  Justice  to  be  this : — *^  In  a  case 
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like  the  present,  in  which  there  is  a  large  and  yalnable  property  in  1888 
one  sub-district  and  another  small  piece  of  land  situate  at  a  distance,  "b^^TeaiT 
it  seems  to  me  that  to  allow  registration  of  a  document  affeotdng 
both  properties  in  the  place  where  the  smaller  and  less  valuable  is  j^,^ 
situate  would  be  inconsistent  with  the  implied  intention  of  the 
Liegislature  that  registration  should  be  made  with  reference  to  the 
localily  of  the  property/' — that  a  literal  interpretation  of  the  terms 
of  the  section  ought  not  to  be  adopted  ;  and  that  it  was  the  inten- 
tion of  the  Legislature  that  the  registration  should  take  place  where 
Bome  substantial  portion  of  the  property  was  situate. 

It  appears  to  their  Lordships  that  this  Judgment  puts  a  construc- 
tion upon  s.  28  which  cannot  be  supported,  and,  in  fact,  imputes  to 
the  Legislature  an  intention  which  does  not  appear,  from  the  pro* 
visions  of  the  Registration  Act,  to  have  been  their  intention.  The 
words,  if  we  take  them  in  their  ordinary  sense,  ^^within  whose  dis- 
triot  the  whole  or  some  portion  of  the  property,  to  which  such  doc- 
ument relates,  is  situate,''  certainly  do  not  show  an  intention  that 
there  should  be  any  inquiry  as  to  whether  the  place  where  the  doc- 
ument was  registered  was  the  place  where,  what  may  be  called,  some 
substantial  portion  of  the  property  is  situate  ;  and  an  inquiry  of 
that  kind  might  very  frequently  lead  to  considerable  difficulty. 
But  the  intention  of  the  Act  is  apparent  from  the  subsequent  provi- 
sions.  Li  s.  64  it  is  provided  that  ^^every  sub-registrar,  on  register- 
ing a  document  relating  to  immoveable  property  not  wholly  situate 
in  his  own  sub-district,  shall  make  a^memorandum  thereof  and  of 
the  endorsement  and  certificate  thereon,  and  send  the  same  to  every 
other  sub-registrar  subordinate  to  the  same  registrar  as  himself  in 
whose  sub-district  any  part  of  such  property  is  situate and  then, 
''such  sub-registrar  shall  file  the  memorandum  in  his  book,  No.l." 
S.  65  and  s.  66  contain  similar  provisions  where  the  property  is 
utuate  in  more  districts  than  one.   Thus,  the  information  is  convey- 
ed to  the  registrars  or  sub-registrars  of  every  place  where  the  doc- 
ument ought  to  be  registered,  and  thus  all  the  information  which 
it  is  the  object  of  a  register  to  afford  is  to  be  found  in  those  differ- 
ent places.   It  appears  to  have  been  the  intention  of  the  Legisla- 
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1888      'nire  in  makiBg  those  provisions  that  it  should  be  suffident  that  the 
ibiBax  i^ogiiBtra^^^^  ^  made  by  the  parties,  as  is  stated  in  s.  28,  in  the 
«•      place  where  some  portion  of  the  property — not  a  substantial  per- 
^J^^'^  tion,  but  where  any  portion  of  the  property  is  situate,  leaving  it  to 
the  office  to  do  the  rest   These  provisions  are  calculated  to  effecfe 
that|  and  are  in  accordance  with  what  might  reasonably  be  sap* 
posed  to  be  the  intention  of  tiie  Legislature. 

Their  Lordships,  therefore,  are  of  opinion  that  the  deoiBioii  of 
the  High  Court,  with  regard  to  the  want  of  leglstration  of  this 
mortgage,  cannot  be  supported.  The  consequence  ordinarily  woold 
be  that  the  decree  of  the  High  Court  reversing  the  decree  of  the 
Judge  of  Gorakhpur,  which  was  given  in  &vour  of  the  plaintifb, 
would  be  reversed,  and  the  decision  of  the  Judge  of  GK)rakhpur 
would  stands  But  their  Lordships  allowed  the  learned  counsel  for 
the  respondents  to  submit  to  them,  and  argue  that  the  decision  of 
the  Judge  of  Gorakhpur  was  wrong,  and  consequently  that,  although- 
the  High  Court  had  reversed  it  on  a  ground  which  cannot  be  sup- 
ported, still  it  ought  to  be  reversed,  and  the  decree  reversing  it 
ought  to  stand. 

Now,  it  is  to  be  observed  that  the  Judge  of  G-orakhpur  had  very 
carefully  considered  the  whole  of  the  case,  and  had  come  to  the 
conclusion  that  the  balance  which  he  found  due  to  the  plaintiff 
and  which  they  were  entitled  to  recover  as  mortgagees,  was  really 
due  to  them.  The  objection  taken  to  his  finding  appears  to  be  of 
a  two-fold  character.  It  is  said  that  only  monies  which  had  aotimlly 
been  advanced  by  the  plaintifEs  before  Uie  1st  of  October  1873 
can  be  recovered  by  the  mortgagees,  and  that  the  advances 
out  of  tile  Bs.  90,000,  subsequent  to  that  day,  did  not 
become  the  subject  of  the  mortgage.  That  depmds  upon 
the  construction  of  the  mortgage-deed.  Their  Lordships 
think  that  the  mortgage  was  intended  to  cover  the  whole 
advance  of  the  Bs.  90,000  ;  and  whether  it  was  advanced  before  the 
1st  of  October  1873  or  not,  if  the  parties,  that  is,  Mr.  Brooke  and 
tiie  mortgagees,  thought  fit  between  themselves  to  allow  a  portion 
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of  ibat'^Bs.  90^000  not  to  be  iinmediately  advanoed,  but  to  remain  1888 
itk  the  handB  of  the  plaintifffl  in  a  deposit  aooonnt  in  saob  a  way  that 
he  could  draw  npcm  them  and  obtain  the  money  at  any  time,  that  it  t^- 
was  really  covered  by  the  mortgage,  and  it  is  not  an  answer  to  the  Mai^ 
elaim  of  the  mortgagees  in  respect  of  the  Bs.  90,000,  that  the  whole 
of  it  was  not  advanced  before  the  1st  October  1873.   The  way  in 
which  the  defendants  seek  to  avail  themselves  of  this  objection  is 
that  they  say  tiiat  if  they  are  right  in  that  contention,  and  the 
mortgage  only  covered  what  was  actually  advanced  before  the  1st 
of  October  1873,  the  accounts  show  that  the  whole  of  the  mort- 
gage was  satisfied,  and  consequently  that  the  plaintiffs  are  not 
mititled  to  recover  upon  it  as  they  daim.   Their  Lordships  think 
that  this  cannot  be  allowed. 

Then  it  is  ailso  eontended  that  this  money  was  not  advanced. 
Mr  Jfa^^has  argued  that  there  is  no  evidence  of  it,  but  one  of  the 
defendants  when  examined  said  he  did  not  deny  that  the  money  was 
advanced ;  and  there  cannot  be  any  doubt  the  money  was  actually 
advanced. 

Another  answer  to  this  contention  on  the  part  of  the  defendants 
appears  to  be  this :  On  the  17th  of  September  1874,  Mr.  Brooke, 
the  mortgagor,  settled  an  aeoount  with  the  plaintiffs,  and  the  whole 
of  the  matters  between  them  was  gone  into,  and  a  balance  was  then 
agpreedupon  as  due  frcmi  him  to  the  plaintifb,  including  all  these  dif- 
ferent items  which  would  be  the  subject  of  the  mortgage.  The 
defendants  acquired  no  interest  in  the  estate  till  January  1875, 
when  they  took  a  conveyance  from  Brooke.  Their  Lordships  are  of 
opinion  that  the  defendants  are  bound  by  the  account  which  Mr. 
Brooke  so  settled,  and  that  what  he,  when  he  settled  that  account, 
agreed  to  be  due  in  respect  of  the  mortgage,  and  the  way  in  whid&« 
the  different  payments  appear  to  be  appropriated,  cannot  be  now 
£sputed.  Theydonotthinkitnecessaryto  go  into  the  evidence  which 
Mr.  Oowie,  and  Mr.  Mayne  more  especially,  have  referred  to  on 
this  subject ;  but  they  think  that  if  that  evidence  was  gone  into,  it 
would  support  the  contention  of  the  plaintiffs  that  the  amount  which 
the  Judge  of  Gorakhpur  has  found  to  be  due  is  really  due  to  the 
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pluntifEsy  and  is  the  subject  of  the  mortgage,  and  the  plaintiffs  are 
entitled  to  reoover  it  as  mortgagees  in  the  way  in  whioh  they  olaim. 

The  case  appears  to  have  been  very  carefully  investigated  by  the 
Subordinate  Judge,  and  unless  their  Lordships  could  see  that  he  was 
wrong  in  the  way  he  has  dealt  with  the  accounts,  and  the  varioiui 
facts  in  the  case,  they  would  not  come  to  the  conclusion  that  his 
decree  ought  to  have  been  reversed  by  the  High  Court.  The  result 
is  that  their  Lordships  will  humbly  advise  Her  Majesty  thai  the 
decree  of  the  High  Ooxirt  should  be  reversed,  and  the  appeal  thereto 
dismissed  with  costs,  and  the  decree  of  the  Judge  of  Gorakhpur 
varied  by  omitting  that  part  of  it  which  directs  the  deed  of  sale  to  be 
cancelled.  The  costs  of  this  appeal  will  be  paid  by  the  respondents 

Appeal  allowed. 

Solicitors  for  the  appellants :  Messrs.  Watkins  and  Lattey. 
Solicitors  for  the  respondents :  Messrs.  Barrow  and  Rogers. 


APPELLATE  CIVIL. 

November  7.   

Before  Sir  John  Edge^  Et,  Chief  Jueiiee,  and  Mr,  Justice  Tyrrell. 
MTJELIDHAE  akd  othbbs  (Plaiittifps)  v.  KANCHAN  SINGH 

▲KB  OTHBBB  (DBFBNDAirTS).  * 

2£ortgag&^Conditional  eale — Foreeloewre^Suit  for  possession '-'Begulaiiam 
JTFJ/ 0/1806,  s.  8— Oittw  ofaction--Lim%tation'^ActXIVqflU9,s.  1(21). 

A  suit  for  foreclosure  was  brought  in  1886  npon  a  mortgage  by  oonditioniU 
sale  executed  in  1846,  the  condition  being  for  payment  within  five  years  from 
diat  date.  The  deed  provided  that,in  default  of  payment  within  the  prescrib- 
ed period,  the  property  mortgaged will  be  foreclosed  (haibat)^  and  this  mort- 
gage-deed will  be  considered  as  an  absolute  sale-deed. Between  1846  and 
1886  no  foreclosure  proceedings  or  other  steps  were  taken  by  the  mortgagee, 
and  no  admission  of  liability  was  made  by  the  mortgagor. 

Held  that,  by  reason  of  Act  XIV  of  1869  (Limitation  Act),  the  plaintiff's 
remedy  was  barred  during  the  currency  of  that  Act,  and  that  the  time  within 

*  Second  Appeal  No.  668  of  1887  from  a  decree  of  W.  Blennerhasset, 
Esq.,  District  J udge  of  Cawnpore,  dated  the  6th  January  1887,  confirming  » 
decree  of  Munshi  Kalwant  Prasad,  Subordinate  Judge  of  Cawnpore,  dated 
the  6th  May  1886. 


1888 


Habi  Eah 

V, 

Shbodatal 
Mal. 
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which  he  was  entitled  to  maintain  an  action  for  foreclosure,  if  he  had  taken  I^B 
the  proper  proceedings,  expired  in  1863,  Mublidhab 

Meld  also,  that,  even  if  foreclosnre  proceedings,  nnder  Begolation  XVII  of  v. 
1^,  had  been  taken,  the  cause  of  action  was  the  original  non-payment  of  the  ^  gj^^^^ 
money  on  the  due  date,  and  the  provisions  of  the  Begulation  could  not  ere- 
He  a  fresh  cause  of  action.   Denoitath  QangoolyY.  Nursingh  Froshad  Dass 
(I)  referred  to. 

This  was  a  suit  for  foreclosore  of  a  deed  of  mortgage  hy  con- 
ditional sale  executed  on  the  4tli  of  Febuary  1846,bythepredeoes. 
Bor  in  title  of  the  defendants  in  favour  of  the  ancestor  of  the  plain- 
tifEs.   The  deed  was  as  follows : — 

'^Musammat  Eishen  Euar,  widow  of  Shankar  Bakhsh,  deceased 
zamindir  of  mauza  Eakadeo,  &o.,  pargana,  J ajmau,  having  presented 
herself  in  the  Cawnpore  Eegistration  Office,  solemnly  and  truly  de- 
clared that  she  is  in  possession  and  enjoyment  of  a  4  pies  11  krants 
share  in  each  of  the  villages  Kakadeo  and  Benaikpur,  pargana 
Jajmau,  and  that  there  was  not  and  is  not  any  other  sharer,  partner 
or  claimant  in  the  said  share  belonging  to  her  at  the  time  of  the 
execution  of  the  present  deed.  Now  she  has  voluntarily  and  will- 
ingly mortgaged  the  said  share  in  its  entirety  together  with  all 
the  boundaries  and  rights,  barren  and  waste  lands,  yM  and  y^oiar, 
jalkar  and  hankar  lands,  ponds  and  groves  and  tr^  both  bearing 
and  not  bearing  fruit,  sair  and  saltpit  and  other  zamfnd&ri  dues 
appertaining  thereto,  bounded  as  below,  for  Bs.  200  of  the  kuldar 
coin,  the  half  of  which  amounts  to  Bs.  100  of  the  same  coin,  to 
Shitab  Bai,  son  of  Panjab  Bai,  caste  Kayarth^  for  a  term  of  five 
years  as  a  conditional  sale,  and  does  hereby  promise  to  repay  the  said 
sum  with  interest  at  Be.  1  per  cent,  per  mensem  within  the  said 
term  without  any  objection  or  excuse,  and  that  during  the  said  term 
of  mortgage,  she,  the  mortgagor,  yniX  remain  in  possession  and  will 
make  the  collections  and  will  bear  the  profit  and  loss  and  be 
responsible  in  civil  and  criminal  cases,  and  the  mortgagee  shall  have 
nothing  to  do  with  them.  But  if  she  fail  to  pay  the  principal  with 
interest,  then  after  the  expiration  of  the  period  specified  herein,  the 
aforesaid  share  will  be  foreclosed  (baibat)  in  lieu  thereof,  and  this 
(1)  14  B.  L.  B.,  87. 
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1888     mortgage-deed  viU  be  ocmaidered  as  an  abeol^  Ihavet 
iLuBLiDHAs  therefor®!  written  these  few  lines  by  way  of  mortgage  as  a  ooiidi- 
V       tioual  sale  to  serve  as  an  authority." 

Sueras.  No  foredosnre  proceedings  were  taken  in  respect  of  tins  deed 
under  Begulation  XYII  of  1806.  The  present  suit  was  instituted 
on  the  7th  October  1886  in  the  Court  of  the  Subordinate  Judge 
of  Oawnpore,  and  the  plaintiffs  claimed  foreclosure  in  de&iult  of 
payment  of  Bs.  1,151,  the  amount  which  they  alleged  to  be  doe, 
pa  principal  and  interest  under  the  deed* 

The  only  plea  of  the  defendants,  in  answer  to  the  suit  which  it 
is  necessary  to  notice,  was  that  the  suit  was  barred  by  limitation. 
Upon  this  the  Subordinate  Judge  observed: — 

Although  there  was  a  time  fixed  in  the  deed  of  mortgage  for 
payment  of  the  loan,  which  time  has  long  els^psed,  yet  at  the  tune 
of  the  execution  of  the  mortgage^  or  while  Act  XTV  of  1859  or  Act 
IX  of  1871  was  in  force,  no  period  was  fixed  for  the  presentatbn 
of  an  api^cation  for  foreclosure,  for  which  proceedings  then  used 
to  be  taken  under  Begulation  XVii  of  1806 — see  Buldeen  v.  Qolab 
Koonwer  (1).  The  ruling  referred  to  by  the  pleaders  for  the  defend- 
ants, Bam  Chunder  Ohoaaul  v.  Jug  gut  Mmmohiney  Dabee  (2) 
does  not  seem  to  be  applicable.  Besides  this,  the  Court  must  fol- 
low the  rulings  of  the  Allahabad  High  Court,  andhold  that  the  plea 
of  limitation  does  not  affect  the  claim." 

On  the  merits,  however,  the  Subordinate  Judge  was  of  opinion 
that  there  was  no  consideration  for  the  deed  of  the  4ih  February 
1846,  and  aooordingly  dismissed  the  suiL  The  plaintifib  appealed 
to  tiie  District  Judge  of  Oawnpore,  whose  judgment  on  the  appeal 
was  as  follows: — 

'^The  claim  is  for  forclosure  on  a  conditional  deed  of  said 
alleged  to  be  executed  on  the  4th  February  1886,  the  term  for 
payment  being  five  years,  and  it  is  clear  that  for  forty  years  the 
plaintiff  has  made  no  daim,  and  the  defendant  has  not  in  any  way 
admitted  the  correctness  of  the  mortgage.  It  appears  to  me  that, 
previous  to  Act  XTV  of  1659,  the  plaintiff  would  have  been  bound 

(1)  N..W.  P.  H.  0.  Eep.,  1887,  p.  102.        (2)  L  L.  E.,  4  Oalc,  288. 
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to  take  foreclosure  proceedings  within  twelve  years  from  his  cause  1888 
x>i   action.   See  Eegulation  III  of  1793,  and  Frannath  Ray  Muemdhab 
Chotodry  v.  Rookea  Begum  (1). 

I  can  find  nothing  in  AotXIY  of  1859  operating  to  change  Swqh. 
this  ]peiiod  of  limitation,  and  the  ruling  quoted  by  the  Lower  Court 
in  tiie  appellant's  favour  insists  on  the  necessify  of  such  admissions 
in  order  to  extend  the  period  of  limifcation.   Accordingly,  I  find 
the  suit  barred  by  limitation.   It  is  unnecessary  to  determine  <2m 
remaining  grounds  of  appeal.   Appeal  dismissed  with  costs." 
The  plaintiffs  appealed  to  the  High  Oourt. 
Babu  Jogindro  Nath  Chaudhri  for  the  appellants, 
Mnnshi  Ka%hi  Prasad  and  Pandit  Sundar  Lai  for  the  res- 
pondents. 

Edge,  0. J.,  and  Ttbbell,  J.— This  was  a  suit  for  foreclosure 
of  a  mortgage  by  way  of  conditional  sale  executed  on  the  4th 
Februaiy  1846,  the  condition  being  for  payment  within  five  years 
of  that  date.  The  suit  was  brought  in  October  1886,  and  the 
Judge  below  has  found  that  no  daim  was  made  by  the  mortgagees 
for  forty  years  and  that  there  was  no  admission  of  liability  by  the 
mortgagor  during  that  period.  The  Judge,  we  think,  rightly 
held  that,  by  reason  of  Act  XIV  of  1869,  the  plaintiff's  remedy 
was  barred  during  the  currency  of  that  Act.  In  that  view  we 
agree  with  him.  In  our  opinion  the  time  within  which  the 
plaintiff  was  entitled  to  maintain  an  action  for  foredosure,  if  he 
had  taken  the  proper  proceedings,  expired  in  1863.  A  great  deal 
of  the  argument  before  us  was  directed  to  show  that  the  cause  of 
action,  in  a  case  like  this,  arose  not  on  the  non-payment  at  due  date, 
but  on  the  expiration  of  the  year  of  grace  provided  for  by  Eegu- 
lation XVii  of  1806.  It  now  appears  that  no  proceedings  were 
taken  under  that  Begulation  at  all.  But,  even  if  they  had  been 
taken,  we  should  be  prepared  to  hold  that  the  cause  of  action  was 
the  original  non-payment  of  the  money  on  the  due  date,  and  that 
ihe  provisions  in  Regulation  Xvll  of  1806,  which  was  passed 
for  the  protection  of  mortgagors,  could  not  create  a  fresh  cause 
of  action.  To  hold,  as  was  contended  before  us,  would  involve 
(1)7  Moo.  I.  A.,  828. 
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188S  this  abeurdity,  that  the  non-oomplianoe  by  an  alleged  mortgagor 
MuBUDHAB  parwana  obtained  ex  parte  by  an  alleged  mortgi^gee 

9*       would  create  a  cause  of  action  whether  there  had  been  a  mortsrairo 
SiNOH.        ^^^*  ^  J^oe  Markby,  in  an  elaborate 

judgment,  decided  that  foreclosure  proceedings  under  the  Beget- 
lation  in  question  did  not  create  a  cause  of  action:  Denonath  Oan- 
gooly  V.  Nursingh  Proshad  Does  (1).  The  appeal  must  be  dismiss- 
ed with  costs. 

Appeal  dismissed. 

1888  —  

November  10.    Brfore  Sir  John  Edge,  Kt.^  Chief  Justicct  Mr,  Justice  Straight,  and  Mr, 

Justice  Mahmood, 
BALEISHAN  isj>  akothsb  (Dbfxkdants)  v.  KISHAN  r.AT. 
(plaintiff).  * 

Pending  suits^Malikana—Bccurring  liabUity-^Different  reliefs  claimed^ 
Bes  judicata^  Different  subject-matters  elaimed--J^kdgment  in  first  suit 
going  to  root  of  plaintiff's  title--"  MnaV  Judgment--  Judgment  liable  to 
appeal  or  under  appeal^Effect  qf  final  decree  im  first  suit  pronounced 
subsequent  to  decision  in  second  suit  qf  Lower  Appellate  Court,  but  btfore 
hearing  of  second  appeal  in  second  suit-~Civil  Procedure  Code,  ss,  12,  IS, 
682, 687,  647. 

The  pendency  of  litigation  regarding  rent,  malikana,  or  other  demand 
for  one  jear,  does  not,  under  8. 12  of  the  Civil  Procedure  Code,  bar  a  suit 
between  the  same  parties  in  which  the  same  demand  is  made  for  a  subse- 
quent year,  inasmuch  as  the  reliefs  claimed  in  the  two  cases  are  different. 
Ss.  12  and  18  of  the  Code  compared. 

For  the  purposes  of  the  rule  of  res  judicata  it  is  not  essential  that  the 
subject-matters  of  the  present  and  the  former  litigations  should  be  identi- 
cal. Where  a  recurring  liability  is  the  subject  of  claim,  a  previous  judg- 
ment dismissing  a  suit  between  the  same  parties  upon  findings  which  do 
not  go  to  the  root  of  the  title  on  which  the  claim  rests,  but  relate  merely  to 
a  particular  item  or  instalment,  cannot  operate  as  res  judicata.  But  if  such 
previous  judgment  negatives  the  title  and  main  obligation  itself,  the  plain- 
tiff cannot  re-agitate  the  same  question  of  title  by  claiming  a  subsequent 
item  or  instalment.  The  Baja  of  Fittapur  v.  Sri  Baja  Bau  Buchi  Sittaya 
Qaru  (2)  referred  to. 

•  Second  appeal,  No.  806  of  1887.  from  a  decree  of  Saiyid  Farid-ud  din 
Ahmad,  Subordinate  Judge  of  Agra,  dated  the  27th  November  1886,  con- 
firming a  decree  of  Babu  Alopi  Prasad,  Munsif  of  Mathura,  dated  the  2l8t 
August  1886. 

(1)  14  B.  L.  E.,  87.  (2)  L.B.,  12  1.  A.,  16. 
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A  jadgment  liable  to  appeal  or  under  appeal  is  only  a  provisional  and  not  a  iggg 
definitive  or  final  adjudication,  and  cannot  operate  as  res  judicata  during  the  ^^^^^ 
interval  preceding  the  appeal  or  the  interval  preceding  the  decision  of  the 
appeaL  Explanation  IV  of  s.  13  of  the  Civil  Frocedare  Code,  commented  EishanLal. 
on.   Sri  Baja  Kaharlapndi  Suriyanarayanarazu  v.  CheUamkuri  CheUamma 
(1)  and  Nilvaru  v.  Niharu  (2)  referred  to. 

The  rule  of  res  judicata  contained  in  s.  18  of  the  Code  applies  equally  to 
appeals  and  miscellaneons  proceedings  as  to  original  soits.  Having  regard  to 
its  main  object,  so  far  as  it  relates  to  the  re-trial  of  an  ieme,  it  refers  not 
the  date  of  the  commencement  of  the  litigation,  but  to  the  date  when  the 
Judge  is  called  upon  to  decide  the  issue.  Where,  after  the  commencement  of 
the  trial  of  an  issue,  a  final  judgment  upon  the  same  issue  in  another  case  is 
pronoxmced  by  a  competent  Court  (the  identity  of  parties  and  other  condi- 
tions of  s.  18  beinS  fulfilled),  such  judgment  operates  as  res  judicata  upon  the 
decision,  original  or  appellate,  of  the  issue  in  the  later  litigation. 

On  the  17th  August  1885  a  suit  was  instituted  for  recovery  of  an  annual 
malikana  allowance  for  the  years  1290,  1291  and  1292  fasli  On  the  6th 
October  1885  the  Munsif  dismissed  the  suit.  On  the  10th  March  1886 
the  Subordinate  Judge  on  appeal  reversed  the  Munsif 's  decree,  and  decreed 
the  suit.  On  the  2lHt  June  1886  the  defendant  appealed  to  the  High  Court, 
which,  on  the  4th  July  1887,  reversed  the  Subordinate  Judge's  decree  and 
restored  that  of  the  Munsif,  on  the  ground  that  the  plaintiff  had  never  re- 
ceived and  was  not  entitled  to  malikana.  Meanwhile,  on  the  8th  June  1886, 
the  plaintiff  brought  another  suit  against  the  defendant  for  recovery  of 
malikana  for  the  year  1293  fasli,  which  accrued  after  the  institution  of  the 
former  suit.  By  judgments  dated  respectively  the  21st  August  and  27th 
I^ovember  1886,  the  lower  Courts  decreed  this  suit,  holding  that  the  Sub- 
ordinate Judge's  decree  of  the  10th  March  1886,  in  the  former  suit,  operated 
as  res  judicata,  and  was  conclusive  in  favour  of  the  plaintiff's  title  to  the 
malikana.  On  the  17th  May  1887  the  defendant  appealed  to  the  High 
Court,  and  on  the  l6th  May,  1888,  (the  High  Court  having,  in  the  interval, 
dismissed  the  former  suit  by  its  judgment  of  the  4th  July  1887),  the  appeal 
came  on  for  hearing. 

Held  (1)  that  the  trial  of  the  present  suit  by  either  of  the  lower  Courts  was 
not  barred  by  s.  12  of  the  Civil  Procedure  Code  by  reason  of  the  fact  that,  at 
the  time  of  such  trial  in  August  and  November  1886,  the  previous  litigation 
between  the  parties  was  pending  is  second  appeal  before  the  High  Court. 

(ii)  that  the  lower  Courts  were  wrong  in  holding  that  the  Subordinate 
Judge's  decree  of  the  10th  March  1886,  in  the  former  suit,  which,  at  the 
date  of  the  institution  of  the  present  suit  on  the  8th  June  1886  was  liable  to 
appeal,  and,  at  the  dates  of  the  decisions  of  those  Courts  in  August  and  Nov- 
(1)  5  Mad.  H.  C.  Eep.,  176.  (2)  L  L.  B.,  6  Bom.,  110. 
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1888  ember  1886  was  the  snbjeot  of  a  •eoond  appeal  pending  in  the  High  Coort, 
Balkishav  operate  as  res  judicata  in  favour  of  the  plaintiff's  title  to  maUkana, 

^  (iii)  That  the  Hi^  Court's  judgment  dismissing  the  former  suit  on  the 

EisHAirLAL.  4th  Jnlj  1887,  though  passed  after  the  decisions  of  the  lower  Courts  in  the 
present  suit  and  after  the  institution  of  the  second  appeal  in  the  present  suit* 
was  neyertheless  binding  on  the  High  Court  in  decidinft  such  second  appeal* 
and,  being  final,  was  oonclusiye  as  rei  judicata  against  the  plaintiff's  title  to 
tnalikana. 

(iv)  That  the  effect  of  the  High  Court's  judgment  dismissing  the  former 
suit  on  the  4th  July  1887  was  not  affected  bjthe  circumstance  that  the 
second  suit  was  brought  for  reooyerf  of  malikana  for  a  different  year,  inas- 
much as  that  judgment  went  to  the  root  of  then  plaintiff's  title  to  maUkaiM, 
and  its  scope  was  not  limited  to  the  particular  item  then  claimed. 

This  was  a  seoo^^d  appeal  which  came  for  hearing  origmally 
before  Straight  and  Mahmood,  JJ.,  who  directed  that  it  should  be 
laid  before  the  Chief  Justice  with  a  view  to  ultimate  disposal  by  a 
Bench  of  three  Judges.  The  facts  are  stated  in  the  following  order 
of  reference:— 

Mahmood,  J; — ^Tn  order  to  render  the  questions  of  law  which 
arise  in  this  case  intelligible,  it  is  necessary  to  state  the  following 
facts : — 

The  plaintiff,  Pandit  Eishna  Lal>  is  the  purchaser  of  the  rights 
and  interests  of  one  Bhagwanta,  who  is  alleged  by  him  to  have 
possessed  zamandari  rights  in  the  village. 

The  defendants-appellants  are  muafidars  of  the  village  and,  as 
tfuch,  in  possession  thereof.  The  plaintiff's  contention  is  that  the 
aforesaid  Bhagwanta,  whom  he  now  represents  was  entitled  to  a 
malikana  allowance  of  Bs.  12  per  annum  recoverable  from  the 
defendants  in  their  capacity  of  muafidars. 

TTpon  these  allegations  the  plaintiff  instituted  a  suit  against  the 
defendants  on  the  17th  August  1885  for  recovery  of  a  sum  of  Es.  30  as 
mahkana  allowance  due  in  respect  of  1290  F.,  1291  F.,  1292  F.,  but 
the  suit  was  dismissed  bytheMunsif  of  Mathura  on  the  5th  October 

1885.  Upon  appeal  preferred  on  the  7th  February  1 886,  the  Sub- 
ordinate Judge  of  Agra  (Babu  Promoda  Charan  fianerji)  reversed 
the  Munsif 's  decree  and  decreed  the  claim  on  the  10th  March 

1886.  The  Subordinate  Judge's  decree  was,  however,  appealed  to 
this  Court,  the  appeal  having  been  preferred  on  the  21st  June 
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1886,  and  was  numbered  as  second  appeal  No.  973  of  1886,  and  1888 

it  came  on  for  hearing  before  Mr.  Justice  Oldfteld,  who,  by  his  BkLKimkii 
order  of  the  14th  February  1887,  remanded  the  case  under  s.  ^ 
066  of  the  Uode  of  Civil  rrocedure  for  trial  of  oertain  issues 
enunciated  in  that  order. 

In  pursuance  of  that  order  findings  Were  recorded  by  the  new 
Subordinate  Judge  (Babu  !Kashi  Nath  Biswas)  on  the  25th  April 

1887,  and  those  findings  came  on  before  me  along  with  the  case  for 
final  disposal,  and  by  my  order  of  the  4th  July  1887, 1  reversed 
Babu  Promoda  Oharan's  decree  of  the  10th  March  1886  and  re- 
stored the  Munsif's  decree  of  the  5th  October  1885,  whereby  the 
plaintiff's  suit  had  been  dismissed. 

Thus  ended  the  plaintiffs  suit  for  the  recovery  of  malikana  in 
respect  of  the  years  1290,  1291  and  1292  F.,  the  effect  of  the 
adjudication  (speaking  generally)  being  that  the  plaintiff  had  never 
received  the  malikana  allowance  and  was  not  entitled  thereto. 

Meanwhile  the  plaintiff,  relying  probably  upon  Babu  Promoda 
Charan's  appellate  decree  of  the  10th  March  1886,  instituted  this 
suit  on  the  8th  June  1886,  upon  allegations  similar  to  those  on  which 
the  former  suit  proceeded,  this  suit  being  for  recovery  of  Bs.  12, 
malikana  allowance  for  the  year  1293  F.  The  suit  was  resisted,  so 
far  as  the  merits  are  concerned,  upon  allegations  similar  to  those  on 
which  the  defence  in  the  former  suit  proceeded.  But  in  addition, 
it  was  pleaded  by  the  defendants  that  an  appeal  from  Babu  Promoda 
Charan's  decree  of  10th  March  1886  was,  at  the  time  when  euch 
defence  was  made,  pending  in  this  Court,  and  that,  therefore^  the 
trial  of  the  present  suit  was  barred  by  s.  12  of  the  Code  of  Civil 
Procedure. 

On  the  other  hand,  the  plaintiff  contended  that  the  judgment 
of  Babu  Promoda  Gharan,  dated  the  10th  March  1886,  furnished 
a  basis  for  holding  that  the  plaintiff's  right  to  recover  the  malikana 
allowance  was  resjudicata^  entitling  the  plaintiff  to  the  benefit  of 
conclusiveness  and  to  a  decree  for  the  amount  which  he  claimed  in 
the  preeeut  suit. 


Digitized  by  Google 


152 


THE  INDIAN  LAW  BEP0ET8.         [VOL.  XL 


1888  Court  of  first  instanoe  disallowed  the  defendant's  contention 

Bixkishak"  ^  rosp^ot  of  B.  12  of  the  Civil  Procedure  Code  upon  the  ground 
V.  ^  that  the  plaintiffs  present  claim  was  not  barred  by  that  section 
KisHAir  Lai.  j^^^g^  ^  related  to  a  year  (1293  fasli)  later  than  the  years  to  whioh 
the  former  litigation  related.  But  that  Court,  accepting  the  conten- 
tion of  the  plaintiff  as  to  the  condusive  effect  of  Babu  Promoda 
Charan's  appellate  decree  of  the  10th  March  1886,  passed  in  the 
former  litigation,  held  that  the  judgment  furnished  condusiYe  proofs 
of  the  plaintiff's  right  to  the  malikana  allowance  and  barred  the  re- 
trial of  that  issue  for  the  purposes  of  this  suit,  and  upon  this  ground 
alone  that  Court  decreed  the  suit  on  the  21st  August  1886.  The 
view  of  the  law  upon  which  that  judgment  proceeded  was  affirmed 
by  the  Lower  Appellate  Court,  which  also  declined  to  enter  into 
the  merits  of  the  case,  feeling  itself  bound  by  Babu  Promoda 
Oharan's  decree  of  the  10th  March  1886,  t.^.,  the  decree  which  I 
have  already  stated  was  reversed  by  this  Court  on  the  4th  July 
1887. 

The  decree  of  the  Lower  Appellate  Court  in  this  case  relates 
to  an  appeal  whioh  had  been  preferred  to  that  Court  on  the  I3th 
September  1886,  and  that  appeal  was  dismissed  by  that  Court 
on  the  27th  November  1886. 

It  is  from  this  lastmentiond  decree  that  this  second  appeal  was 
preferred  to  this  Court  on  the  17th  May  1887,  and,  being  valued 
at  less  than  Rs.  100,  it  came  on  for  hearing  before  me,  sitting  as  a 
single  Judge,  for  disposal  of  such  cases  under  the  Court's  rules  of 
the  11th  June  1887,  and  it  was  under  those  rules  that,  by  my 
order  of  the  28th  April  1888, 1  referred  the  case  to  a  Division  Bendx 
consisting  of  two  Judges,  and  the  case  has  accordingly  been  heard  by 
my  brother  Straight  and  myself  under  the  learned  Chief  Justice's 
order  of  the  1st  May  1888. 

In  my  opinion  the  case  raises  grave  questions  of  law  with 
reference  to  s.  12  of  the  Code  of  Civil  Procedure,  as  also  to  the  rule 
of  re9  judicata  as  defined  in  s.  13  of  that  Code,  and  it  is  with  the 
approval  of  my  brother  Straight  that  I  think  that  the  case  is  a  fit 
oUe  to  be  referred  for  disposal  to  a  Bench  consisting  of  three  Judges, 
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and  with  this  reoommendation  I  direct  that  the  case  be  laid  before  1888 

the  learned  Chief  Justioe  for  such  orders  as  he  may  deem  fit  to  pass  Balkishan 

thereon  as  to  the  constitution  of  the  Bench  which  is  to  dispose  of  ^ 
. ,  EisHAK  Lal. 

the  case. 

I  may,  however,  add  that  somewhat  cognate  questions  were 
considered  by  the  learned  Chief  Justice  and  myself  io  the  case  of 
Musammat  ShakinaBibi^.  Sheikh  Amiran  and  others  (1)  and  by  my 
brother  Straight  and  myself  in  Mussamat  Amman  Bibi^.Rai  Morari 
Das  (2),  and  that,  in  my  opinion,  the  exact  effect  of  these  cases  should 
be  considered  when  this  case  comes  on  for  hearing  before  a  Bench  of 
three  Judges  as  proposed* 

Straight,  J. — I  agree. 

By  an  order  passed  by  the  Chief  Justice  on  the  18th  May  1888, 
the  case  was  laid  before  a  Bench  consisting  of  Edge,  C.J.,  and 
Straight  and  Mahmood,  JJ. 

Mr.  Amir-ud-din  for  the  appellants. 

Pandit  Bishambhar  Nath  foft  the  respondent. 

Mahmood,  J.— The  facts  of  this  case,  so  far  as  they  are  necessary 
to  indicate  the  points  of  law  which  arise  therein,  were  set  forth  by 
me  in  my  referring  order  of  the  16th  May  last,  and  I  need  not  repeat 
them  now. 

In  the  case  of  Sita  Bam  v.  Amir  Begam  (3),  I  dwelt  at  some  length 
upon  the  question  whether  the  plea  of  res  judicata  was  an  estoppel 
properly  so  called,  and  as  such  a  rule  of  eyidence  or  simply  a  rule  of 
procedure.  I  adopted  the  latter  view,  and  the  distinction  has  been 
duly  reoogmsed  by  the  Indian  Legislature,  for  we  find  res  judicata 
enunciated,  not  in  the  Evidence  Act  but  in  the  Code  of  Civil  Pro- 
cedure. S.  13  of  that  Code  aims  at  enunciating  the  whole  rule  and 
the  aim  has  been  substantially  achieved,  though  my  judgment  in 
the  case  cited  and  the  judgment  of  West,  J.,  in  Bholabhai  v.  Ade^ 
sang  (4)  and  the  judgment  of  Melvill,  J.,  inNilvaru  v.  Nilvaru  (5) 

(1)  8.  A.,  No.  61  of  1887,  not  reported.  (2)F.  A.,  No.  24  of  1887,  not  reported. 
(3)  I.  L.  £ ,  8  AU.,  324.  (4)  I.  L.  B.,  0  Bom.,  75. 
(6)  I.  L.      6  Bom.,  110. 
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18S8      indicate  illuBtrations  of  the  difficulties  which  the  wording  of  tbm 

BiLKitHAir  *®<5ti<5ii  ^^11  leave  open  to  doubt. 

«.  The  present  case  famishes  another  of  these  illustrations,  and  in 

KiBBAs  Lal,  j^jjg  with  it  the  most  convenient  course  is  to  formulate  the  exact 
questions  which  have  been  raised  in  the  course  of  the  arg^ument  at 
the  Bar.   These  questions  seem  to  be  the  following : — 

1.  Was  the  trial  of  this  "«wi^"  either  by  the  Court  of  first 
instance  or  by  the  Lower  Appellate  Court,  barred  by  s.  12  of  the 
Code  of  Civil  Procedure,  in  consequence  of  the  circumstance  that  the 
previous  litigation  between  the  parties  was  then  pending  in  thia 
Court  as  second  appeal  No.  973  of  1886,  decided  on  the  4th  July 
1887? 

2.  Does  this  Court's  judgment  of  the  4th  July  1887  operate 
as  res  judicata^  barring  either  the  trial  of  this  ^^suit  "  or  of  the 
"  ishue**  as  to  whether  the  plaintiff  is  entitled  to  the  malikana  allow- 
ance which  he  failed  to  recover  for  the  previous  years  in  the  litiga- 
tion which  ended  in  this  Court's  judgment  of  the  4th  July  1887  P 

So  far  as  the  first  of  these  questions  is  concerned,  it  is  scarcely 
necessary  to  say  |that  the  rule  contained  in  s.  12  of  the  Code  of  Civil 
Procedure  forms  no  part  of  the  rule  of  res  judicatay  though  the 
reason  upon  which  it  is  based  is  in  some  respects  similar  in  principle 
to  the  doctrine  of  res  judicata.   The  distinction  between  the  two 
rules,  however,  is  vast   The  rule  in  s.  12  relates  to  matters  sub 
judicey  whilst  the  rule  in  s.  13  relates  to  matters  which  have  passed 
into  rem  judicatam.   The  one  bars  only  a  ^^suit  ;'*  the  oUier  bars 
both  the  trial  of  a    suit "  and  of  an    twue'^  subject  to  their  respective 
conditions.   Those  conditions  are  not  all  the  same  in  b.  12  as  they 
are  ins.  13,  and  the  wording  of  the  two  sections  as  to  the  distinction 
is  so  dear  that  it  is  not  easy  to  oonf  ound  the  two  rules.   Now,  in 
8.  12  before  the  plea  can  operate  as  a  bar,  the  second  suit  must  not 
only  raise  the  same  issue  as  that  in  the  former  suit  still  pending, 
but  it  must  be  for  "  the  same  relief.** 

The  former  litigation  sought  recovery  of  the  malikam  allowance 
for  the  years  1290,  1291  and  1292  fasli.  In  the  present  case  flie 
reftc/ prayed  for  is  the  recovery  of  malikana  for  the  year  1293,  bdi. 
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The  "  issue  as  to  the  right  of  mahkana  is,  no  doubt,  the  same  as  1888 
that  in  the  former  litigation,  but  the  relief  ia  not  the  same  for  the  Balkishaw 
cause  of  action  is  different  and  the  subject-matter  is  the  malikana  ^  ^^Lij, 
for  the  year  1293  fasli,  which  accrued  after  the  institution  of  the 
former  suit.  The  object  of  the  rule  contained  in  s.  12  of  the  Code  is  to 
prevent  Courts  of  concurrent  jurisdiction  from  simxdtaneously 
entertaining  and  adjudicating  upon  two  parallel  litigations  in  respect 
of  the  same  cause  of  action,  the  same  subject-matter  and  the  same 
relief.  The  policy  of  the  law  is  to  confine  the  plaintiff  to  one  litiga- 
tion, thus  obviating  the  possibility  of  contradictory  verdicts  by  two 
or  more  courts  in  respect  of  "  the  same  relief. For  instance,  if, 
in  the  present  case,  the  earlier  litigation  had  related  to  the  malikana 
for  1293  fasli,  the  present  **  suit  "  would  have  been  barred  by  s.  12 
of  the  Code  on  account  of  the  pendency  of  the  earlier  litigation.  I 
use  the  word  pendency  as  distinguished  from  that  state  of  things 
when  matters  in  controversy  have  passed  the  stage  of  lis  pendens  and 
have  become  res  judicata  by  final  adjudication. 

Under  this  view  of  the  law,  it  is  clear  that  the  present  "  «w»Y," 
which  was  instituted  on  the  8th  June  1886  for  the  recovery  of  the 
fiialikana  for  1293  fasli,  was  not  barred  under  s.  12  of  the  Code  in 
oonsequenceof  the  previous  suit  which  related  to  {hQmalikana^OT  the 
earlier  three  years,  the  relief  prayed  for  not  being  the  same.  This 
view  seems  to  me  to  be  somewhat  similar  to  the  conclusions,  if  not 
also  the  principles,  of  the  ruling  of  the  Calcutta  High  Court  in 
Bissessur  Singh  v.  Ounput  Singh  (1).  And  I  may  add  that  it  would 
be  a  most  unsatisfactory  rule  of  law  to  hold  that  the  pendency  of  a 
litigation  connected  with  the  rent,  malikana^  or  any  other  demand  for 
one  year  should  bar  a  suit  for  a  subsequent  year ;  for  if  such  were  the 
rule,  the  prolongation  of  the  earlier  litigation  might  result  in  barring 
the  later  suit  by  lapse  of  the  limitation  period. 

The  distinction  which  I  have  explained  between  the  rule  contained 
in  0. 12  and  the  rule  of  res  judicata^  as  enunciated  in  s.  13  of  the 
Code,  leads  me  to  the  second  question  as  formulated  by  me,  namely, 
whether  the  trial  of  the  issue  as  to  the  plaintiff's  right  oi  malikana 

(1)  8  C.  L.  E.,  113. 


Digitized  by  Google 


156 


THE  INDIAN  LAW  REPORTS.  [^OL.  XI. 

1888  ^  barred  as  res  judicata  in  ooDBequenoe  of  tbtsCloiirt's  judgment  of 
—  4th  July  1887,  which  terminated  the  earlier  litigation  (S.A^ 

BaLKISHAN  ^9  "OX 

No.  973  of  1886). 

ZishahLal.  jjQ^  disputed  at  the  Bar  that  that  judgment  has  become 

final "  within  the  meaning  of  s.  13  of  the  Code.  The  effectof  that 
judgment  was  to  reverse  the  Lower  Appellate  Court's  decree  of  the 
10th  March  1886  and  to  dismiss  the  plaintiff's  suit  for  the  malikana 
of  the  previous  years,  to  which  that  litigation  related,  upon  the 
ground  that  the  plaintiff  had  failed  to  prove  his  title  to  recover  aoy 
malikana  allowanoe. 

Now,  there  can  be  no  doubt  that,  for  purposes  of  res  judicaia^  it 
is  not  essential  that  the  subject-matter  of  the  litigation  should  be 
identical  with  the  subject-matter  of  the  previous  suit  of  whidi  the 
adjudication  is  made  the  foundation  of  the  plea,  which  plea,  as  I  have 
abready  said,  is  extensive  enough  to  bar  a  suit  as  well  as  the  re-trial 
of  an  issue.  The  distinction  between  the  two  aspects  of  the  plea 
must  not  be  lost  sight  of,  for  it  is  of  special  significance  in  case,  of 
recurring  liabilities  such  as  the  present.  The  general  rule  of  law 
may  be  briefly  stated  to  be  that,  where  a  recurring  liability  is  the 
subject  of  a  daim,  a  previous  judgment,  dismissing  the  suit  upon 
findings  which  fall  short  of  going  to  the  very  root  of  the  title  upon 
which  the  daim  rests,  cannot  operate  as  res  jud%cataj\>xA  if  such 
previous  judgment  does  negative  the  title  itself,  the  plaintiff  cannot 
re-agitate  the  same  question  of  title  by  suing  to  obtain  relief  for  a 
subsequent  item  of  the  obligation.  The  rule  is  recognised  both  in 
England  and  in  America,  and  is  well  illustrated  by  the  American 
writers.  Mr.  Bigelow,  in  his  well-known  work  on  the  law  of  estop- 
pels  (p.  45),  referring  to  cases  in  which  there  has  been  no  superve- 
nient change  in  relative  position  of  the  parties,  goes  on  to  say  : — 

Judgment  based  solely  upon  the  validity  of  the  demand  and  not 
upon  facts  in  avoidance,  such  as  payment  or  compromise,  would  doubt- 
less operate  as  a  bar.  In  the  case  of  an  action  on  a  debt  due  by 
instahnents,  as  for  example  on  a  promissory  note,  judgment  against 
the  validity  of  the  main  obligation  itself  would  preclude  the  obligee 
from  suing  upon  aoy  of  the  instalments;  but  an  adverse  judgment 
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based  upon  grotmdfi  relating  merely  to  a  particular  instalment  sued  1888 
upon  could  not  in  principle  bar  an  action  on  another  of  them."  Balkibhan 

The  same  is  the  rule  approved  in  Indian  cases  by  the  highest  Kish^  Lal. 
tribunals  when  such  questions  usually  arise  as  to  the  amount  of  rent 
payable  by  the  tenant,  rent  being,  of  course,  a  recurring  liability. 
Perhaps  the  most  important  case,  enunciating  the  principle  thiat 
identity  of  the  subject-matter  of  a  suit  is  not  an  essential  condition 
precedent  to  the  applicability  of  the  rule  of  Te%  judicata  is  the  case 
of  The  Rqjah  of  Pittapur  v.  Sri  Rajah  Rau  Buchi  Sittaya  Oaru  (1) 
-where  their  Lordships  of  the  Privy  Council  held,  that,  although  the 
subsequent  suit  related  to  different  property,  a  previous  adjudication 
as  to  adoption,  such  adoption  being  a  necessary  element  of  the  plain- 
fdfE's  title,  operated  as  res  judicata  barring  the  re-agitation  and  re- 
trial of  the  same  issue  in  the  subsequent  litigation. 

The  principle  seems  to  me  to  be  fully  applicable  to  the  point 
argued  in  the  present  case,  and  I  hold  that  if  in  the  previous  litiga- 
tion any  final  adjudication  as  to  the  plaintiff's  absence  to  title  to 
receive  maliham  has  been  arrived  at,  the  mere  circumstance  that  that 
adjudication  related  to  a  claim  of  malikana  for  the  earlier  years  will 
not  prevent  the  application  of  the  rule  of  re%  judicata. 

This  then  is  the  first  step  leading  to  the  real  difficulty  in  the 
case.  What  has  been  argued  for  the  plaintiff-respondent  in  this  case 
is  that  on  the  8th  June  1886,  when  the  present  suit  was  instituted, 
there  did  not  exist  any  mxlk  final  adjudication  as  would  bar  the  trial 
of  the  suit  or  the  issue,  for  the  Lower  Appellate  Court's  decree  of  the 
10th  March  1886  in  the  former  litigation  was  then  still  liable  to 
second  appeal,  which  appeal  was  indeed  preferred  on  the  21st  June 
1886,  that  is,  about  a  fortnight  after  the  institution  of  the  suits.  It  ' 
has  been  contended,  on  the  basis  of  this  circumstance,  that  the  last 
sentence  of  Explanation  IV  of  s.  13  of  the  Civil  Procedure  Code 
requires  us  to  hold  that  the  rule  of  m  judicata  is  wholly  inapplica- 
ble to  this  litigation,  because  the  previous  adjudication  at  ^Ae  (fa^a 
of  the  action  was  not  final  for  the  purpose  of  the  plea.  At  the  same 
time,  it  has  been  contended  on  behalf  of  the  plaintifi-respondent,  as 
(1)  L.  E.,  12  1.  A..  16. 
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18881      an  alterantiye  argoment^  that  if  at  the  date  of  the  institution  of  this 
Balkishak        ^®  rule  of  resjudicatawas  applicable  thereto,  the  Lower  Appel- 
o.       late  Court's  judgment  in  the  previous  litigation,  namely,  the  judg- 
CibhakLal.^^^^^j  the  10th  March  1886  which  decreed  the  pUintifE's  suit 
stood  unreversed  and  was,  therefore,  final  for  the  purpose  of  m 
Jtidicata;  and  that,  therefore,  both  the  Courts  below  acted  rightly  in 
dealing  with  that  adjudication  as  final  in  favour  of  the  plaintifPs 
right  to  malikana  and  in  decreeing  this  suit,  irrespective  of  this 
Court's  judgment  of  the  4th  July  1887,  which,  at  the  time  of 
the  institution   of  the  present    suit  or  at  the  time  when  the 
Courts  below  were  dealing  with  this  case,  had  not  oome  into 
existence. 

Upon  these  alternative  arguments,  it  has  been  contended  that  one 
of  two  courses  is  open  to  us,  either  to  uphold  the  Lower  Court's 
decrees  decreeing  this  suit  or  to  set  aside  those  decrees  and  remand 
the  case  for  trial  de  novo  on  the  merits  under  s.  562  of  the  Code  of 
Civil  Procedure,  since  both  the  Courts  below,  having  dealt  with  the 
judgment  of  the  10th  March  1886  as  conclusive,  have  declined  to  try 
this  suit  upon  the  merits. 

This  argument  raises  two  points  for  determination  as  matters  of 
legal  principle. 

• 

The  first  is,  whether  a  judgment  liable  to  appeal  and  which  has 
not  yet  been  appealed  from,  or  an  appeal  from  which  is  actually 
pending,  can  operate  as  res  judicata  during  the  interval  preceding 
the  appeal  and  the  period  during  which  the  appeal  is  pending  in 
a  higher  tribunaL  This  question  distinctly  arises  in  this  case, 
because  on  the  8th  June  1886,  when  this  suit  was  instituted,  Babn 
Promoda  Charan's  decree  of  the  10th  March  1886  was  liable  to 
appeal  and  was  actually  appealed  on  the  21st  June  1886. 

I  am  of  opinion  that  under  such  circumstances  the  decision 
of  the  10th  March  1886,  on  which  both  the  Courts  below  have 
relied  for  applying  the  rule  of  res  Judicata  as  barring  the  trial  of 
the  issue  as  to  the  plaintiff's  right  of  malikana^  cannot  be  regarded 
Bs  ^^final^*  within  the  meaning  of  s.  13  of  the  Code  of  Civil  Pro- 
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oedure.   The  latter  part  of  the  Explanation  IV  of  that  section  haa  ISSS 
been  framed  in  somewhat  unspeoifio  language,  and  runs  as  follows : —  Bi  lkishui 

"  A  decision,  liable  to  appeal,  may  be  final  within  the  meaning  KisniorLAL. 
of  this  section  until  the  appeal  is  made. 

The  language  of  the  section  is  silent  as  to  what  happens  when 
an  appeal  has  been  preferred;  and,  no  doubt,  much  depends  upon 
the  interpretation  of  two  vague  words  "fway**  and  ^*untiV^  as 
they  occur  in  the  sentence  which  I  have  just  quoted.  I  may 
perhaps  say  that  more  has  been  aimed  at  by  that  sentence  than 
the  few  words  of  which  that  sentence  consists  could  convey. 
"What  has  been  left  imsettled  by  that  sentence  is  the  difficulty 
poioted  out  by  a  juristic  Judge  of  such  eminence  as  Mr.  Justice 
HoUoway  of  Madras,  in  Sri  Raja  Kakarlapuck  Suriyanarayanarazu 
Oaru  V.  Chellamkuri  Chellamma  (1)  when  that  learned  Judge 
said: — 

In  the  Lower  Court  it  seems  to  have  been  taken  for  granted 
that  the  former  judgment  could  not  be  conclusive  because  an 
appeal  was  pending.   This  is  not  in  aocordanoe  with  English 
F  law,  as  the  judgment  on  the  rejoinder  in  JDoe  v.  Wright  shows.  It 

would,  however,  be  perfectly  sound  doctrine  in  the  view  of  other 
jurists  ( Unger  Oct.  Priv.  BecM.  11, 603,  Sav.  Syst.,  297,  Seq.  Waihter, 
H,  549).  As  an  Englishman,  I  should  be  sorry  to  invite  a  com- 
parison between  the  reasons  given  by  these  great  jurists  for  their 
and  those  embodied  in  the  Engh'sh  cases  for  the  oontrary  doctrine." 

Not  happening  to  be  an  Englishman  myself,  I  may,  though  a 
member  of  the  English  Bar,  respectfully  regret  that  the  learned 
Jadge,  in  delivering  his  judgment,  refrained  from  stating  the  com- 
parison which  he  indicated.  Such  a  comparison  might  have  been 
useful  in  obviating  the  vagueness  of  the  latter  part  of  Explanation 
lY  of  s.  13  of  the  Civil  Procedure  Code,  which  vagueness  has  given 
rise  to  one  of  the  difiiculties  in  this  case.  And  it  is  because  of 
that  difficulty  that  I  feel  myself  free  to  put  the  best  interpretation 
I  can  upon  that  sentence,  so  as  to  bring  it  in  accord  with  what  I 
regard  as  proper  juristic  reasons. 

(1)  5  Mad.  H.  C.  Rep.,  176. 
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1888  I  hold,  60  far  as  my  knowledge  of  English  law  is  oonoemed, 
BiLKisHAK  point  now  under  oonsideration  is  not  settled  by  any  lon^ 

CishikLal  ^'"^      decision  in  England  or  India.   Nor,  as  I  have  already 
'  indicated,  has  the  Legislature,  in  framing  Explanation  lY  of  s.  13 
of  the  Code  of  Civil  Procedure,  removed  the  doubt.   As  Mr.  Justice 
HoUoway  has  pointed  out,  the  view  of  continental  jurists  is  that 
judgments  still  liable  to  appeal  and  those  that  have  actually  been 
appealed  from,  the  appeal  being  still  pending,  cannot  operate  as 
furnishing  basis  for  the  rule  of  res  judicata.   Pothier  has  devoted  a 
whole  chapter  to  the  diBcussion  of  the  subject  (Law  of  Obligationsf 
translated  by  Mr.  D.  Evans,  vol.  I,  p.  534),  and  he  points  out  that 
a  judgment  to  have  the  authority,  or  even  the  name  of  res  judkata^ 
must  be  a  definitive  judgment  of  condemnation  or  dismiBsal.  A 
provisional  condemnation  then  cannot  have  either  the  name  or  the 
authority  of  res  judicata^  for,  although  it  gives  the  party  obtaining 
it  a  right  to  compel  the  opposite  party  to  pay  or  deliver 
provisionally  the  money  or  things  demanded,  it  does  not  put  an 
end  to  the  cause,  or  form  a  presumption  juris  et  de  jure  that 
what  is  ordered  to  be  paid  or  delivered  is  due,  since  the  party  con- 
demned after  satisfying  the  sentence  may  be  admitted  in  the  princi- 
pal cause  to  prove  that  what  he  was  orderedf  to  pay  is  not  due,'' 
and  consequently  to  obtain  a  revocation  of  the  judgment.  He 
then  points  out  that  judgments,  stiU  liable  to  appeal,  stand,  for  the 
purpose  of  res  judicata^  on  the  same  footing  as  provisional  judg- 
ments, and  that  the  effects  of  such  judgments    are. only  momen- 
taiy  and  cease  as  soon  as  an  appeal  is  made.   This  is  the  case  even 
where  the  sentence  ought  to  be  executed  provisionally,  notwith- 
standing the  appeal,  for  such  execution  only  gives  the  sentence 
the  effect  of  provisional  judgment,  which,  as  we  have  already 
mentioned,  have  not  the  authority  of  res  judicata.^* 

I  hold  that  the  views  thus  expressed  by  Pothier  and,  as  Mr. 
Justice  Holloway  has  indicated,  adopted  by  other  continental  jurists, 
as  to  the  doctrine  of  res  judicata^  are  consistent  with  the  interpreta- 
tion which  I  place  upon  Explanation  lY  of  s.  13  of  the  Code  of 
Civil  Procedure  in  relation  to  the  authority  of  judgments  still  liable 
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to  appeal.   Such  judgments  are  not  definitive  adjndioations.   They  .888 
are  only  provisionalf  and,  not  being  final,  cannot  operate  as  res  Balkishait 
Judicata.   Suoh  indeed  seems  to  be  the  view  adopted  by  ^^^^^^j^j^ 
learned  Judges  of  the  Bombay  High  Court  when  they  said,  in 
Niharu  v.  Nilmru  (1),  "  We  consider  that  when  the  judgment  of 
a  Court  of  first  instanioe  upon  a  particular  issue  is  appealed  against, 
that  judgment  ceases  to  be  m  judicata  and  becomes  res  sub 
jitdice.^^ 

In  this  case,  therefore,  both  the  Courts  below  were  wrong  in  law  in 
holding  that  the  preyious  judgment  of  the  10th  March  1886,  which 
at  the  date  of  the  institution  of  this  suit  was  still  liable  to  appeal 
and  which  at  the  date  of  the  decision  of  this  suit  by  the  first  Court 
as  also  at  the  date  of  the  decision  by  the  Lower  Appellate  Court,  was  . 
the  subject  of  a  second  appeal  pending  in  this  Court  (S.  A.,  No.  973 
of  1886)  could  operate  as  res  judicata  in  favour  of  the  plaintifl  in 
regard  to  his  title  as  to  the  malikana. 

If  the  difficulty  of  the  ease  rested  here,  the  proper  decision  of 
this  appeal  would^  of  course,  be  to  decree  this  appeal  and,  setting 
aside  the  decrees  of  both  the  Courts  below,  to  remand  the  case  to  the 
Court  of  first  instance  for  trial  upon  the  merits.  But  the  matter 
requires  consideration  of  the  effect  of  my  judgment  in  the  former 
litigation,  dated  the  4th  July  1887.  That  judgment,  as  I  have  al- 
ready said,  did  not  exist  when  this  suit  was  filed  (8th  J une  1886) ;  it 
did  not  exist  when  first  the  Court  decreed  the  plaintiff's  claim  (21st 
August  1886) ;  it  did  not  exist  when  the  appeal  was  preferred  to  the 
Lower  Appellate  Court  (13th  September  1886) ;  it  did  not  exist  when 
the  appeal  was  dismissed  by  the  Lower  Appellate  Court  (27th  Novem- 
ber 1886),  on  the  ground  of  Babu  Promoda  Charan's  decree  of  10th 
March  1886  which  was  reversed  by  my  judgment.  Nor  did  my 
judgment  exist  when  this  second  appeal  was  preferred  (17th  May 
1887),  the  result  being  that  both  the  appeal  (S.  A.  No.  973  of  1886) 
in  the  former  litigation  and  this  appeal  were  pending  at  the  same 
time  in  this  Court  till  my  judgment  in  the  former  case  was  passed 
on  the  4tii  July  1887. 

(1)1.  L.  E.,  6  Bom.,  110. 
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1888         The  question  then  is,  what  are  we  to  do  now  in  this  case  P   Are  we 
B1LKI8HAW  ^  accept  my  final  judgment  of  the  4th  July  1887  (which  terminat- 
ed  the  former  litigation)  as  res  judicata  for  purposes  of  diwnipimng 

KlSHiiK  LaL.  ... 

thi8  smt  r 

The  question  relates  to  the  scope  of  the  maxim  pendente  lite 
nihil  innovetur.  That  the  maxim  governs  alienations  pendente  lite 
cannot  be  doubted.  Does  it  also  relate  to  adjudications  which  have 
taken  place  during  the  pendency  of  one  litigation  in  another  liti- 
gation which,  though  commenced  before^  had  not  terminated  when 
the  present  litigation  was  begun  P 

So  far  as  I  am  aware,  this  exact  question  has  not  been  settled 
by  any  definitely  authoritative  decision  in  England  or  in  India.  I 
am,  therefore,  not  hampered  by  any  case  law  on  the  subject,  and  feel 
myself  free  to  adopt  such  views  as  I  consider  most  consonant  with 
legal  principles. 

It  seems  to  me  that  the  main  object  of  the  doctrine  of  res  Judicata 
is  to  prevent  multiplicity  of  suits  and  interminable  disputes  between 
litigants,  ne  autem  lites  immortales  essenty  dum  litigantee  mortalet 
sunt.  This  saying  of  Yoet  is  in  accord  with  the  maxims  nenio  debet 
bis  vexari  pro  una  et  eadem  causa^  and  the  broader  maxim  interest 
reipublica  ut  sit  finis  Idium.  This  being  so,  the  doctrine,  so  far 
as  it  relates  to  prohibiting  the  re-trial  of  an  issue,  must  refer  not  to 
the  date  of  the  commencement  of  the  litigation,  but  to  the  time 
when  the  Judge  is  called  upon  to  decide  the  issue.  For  even  in 
cases  where  the  Judge  has  commenced  the  trial  of  an  issue  which 
is  also  an  issue  in  a  pending  litigation,  a  final  judgment  pronounced 
meanwhile  in  such  previous  litigation  by  a  competent  Court  (the 
identity  of  parties  and  other  conditions  being  satisfied)  should  operate 
as  res  judicata  preventing  the  Judge  dealing  with  the  later  litigation 
from  adjudicating  differently.  If  this  is  not  done,  it  seems  to  me 
that  the  evil  against  which  res  judicata  aims  would  not  be  removed 
and  the  doctrine  itself  would  be  defeated.  So  far  as  the  justifica- 
tion of  this  view  from  the  provisions  of  the  Civil  Procedure  Code 
is  concerned,  I  may  say  that  the  rule  contained  in  s.  13  is  not 
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limited  to  the  Courts  of  first  instanoe,  that  it  applies  equally  to  1888 
the  procedure  of  the  first  and  second  appellate  Courts  by  reason  bIlkishait 
of  ss.  582  and  587  respectiYely,  and,  indeed,  even  to  miscellaneous  v. 
^  proceedings  by  reason  of  the  general  provisions  of  s.  647  of  the 

Code. 

Applying  these  -views  to  the  present  case,  the  argument  for  the 
plaintiff-respondent,  whilst  conceding  that  my  judgment  of  the  4th 
July  1887  has  become  final^  requires  us  either  to  hold,  in  spite  of 
that  judgment,  that  the  plaintiff  is  entited  to  the  mahkana  right 
which  that  judgment  negatived,  or  to  remand  the  case  for  trial  of 
an  issue  which  in  a  litigation  between  the  same  parties  has  already 
been  settled  against  the  plaintiff  by  a  final  adjudication. 

I  do  not  think  that  either  of  the  altematiYes  suggested  on  behalf 
ofthe  plaintiff-respondent  can  be  adopted.  We  cannot  to-day,  when 
we  are  called  upon  to  decide  the  issue  as  to  the  plaintiff's  right  of 
malikanay  ignore  my  fiml  judgment  of  the  4th  July  1887,  which 
negatived  that  right  in  a  previous  litigation  between  the  parties. 
TJnder  the  exigencies  of  the  case,  what  the  two  lower  Courts  might 
i  have  done  is  of  no  consequence,  so  far  as  the  disposal  of  this  appeal 

is  concerned.  They  have  acted  irregularly  in  accepting  Babu 
Fjromoda  Charan's  decree  of  10th  March  1886  as  a  /na/ adjudica- 
tion, which  has  already  been  shown  to  be  wanting  in  the  requisites 
of  a  final  adjudication  within  the  meaning  of  Explanation  lY  of  s.  13 
of  the  Code,  fiut  so  far  as  we  are  concerned  in  this  case,  we  cannot 
ignore  my  judgment  of  the  4th  July,  1887,  nor  can  we  remand  the 
case  for  re-trial  of  the  very  issue  which  that  judgment  finally  decided 
against  the  plaintiff's  right  of  malikana. 

I  do  not  think  that  the  law  contemplates  any  such  results.  And 
after  full  consideration  of  the  matter,  I  am  glad  to  agree  in  the 
view  which  I  understood  the  learned  Chief  Justice  and  my  bro- 
ther Straight  to  be  inclined  to  adopt  at  the  hearing,  that  for  the 
purposes  of  disposing  of  this  appeal  we  must  regard  my  judgment 
of  the  4th  July  1887  as  conclusive  against  the  plaintiff's  right  of 
malikana  claimed  in  this  suit,  and  that  we  should  decree  this  appeal, 
and  setting  aside  the  decrees  of  both  the  Courts  below,  dismiss 
the  suits  with  costs  in  all  th^  Courts. 
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1888        I  would  order  aoooidingly. 
Balkishah  0.  J  .—I  oonour. 

_  Stbaioht,  JJ— So  do  L 

Appeal  aUawedi 


Bffort  Mr,  Juitice  Makmood, 


1888  AJAIfi  NATH  aud  othsbs  (Dbfbvpakts)  v.  MATHUBA  PBA8AD 
November  12.  (Plaihtiff).  • 

Pre-emption — Mortgage  by  conditional  iale^Forecloture^Begnlaiion  XVII 
^1806— by  mortgagee  for  poeeeenon — Compromise  and  decree  thereonr- 
Mortgagee  accepting  part  of  the  property  in  euit — Suit  for  pre-'cmption — 
Pre»emptor  not  asserting  or  proving  validity  of  foreclosure  proceedings — 
Fre-emptof's  title  referred  to  date  qfeompromise  and  decree— Purchase- 
money^Acquiescence  qfpre^emptor  in  tranter. 
The  mortgagee  under  a  deed  of  oonditional  sale  executed  in  1878  took  fore- 
closure proceedings  under  Begulation  XVII  of  1806,  and,  the  year  of  grace 
having  expired,  a  foreclosure  proceeding  was  recorded  on  the  18th  September 
1882,  declaring  the  mortgage  to  hare  been  foreclosed    In  August  1886  the 
mortgagee  instituted  a  suit  for  possession  of  the  mortgaged  property.  On  the 
19th  September  1885  the  suit  was  compromised,  the  morttragee  accepting  a  part 
of  the  mortgaged  property,  and  relinquishing  the  remainder.  A  decree  was 
passed  in  the  terms  of  the  compromise.  Subsequently  a  suit  forpre-en^ption  was 
brought  against  the  mortgagor  and  mortgagee  to  enforce  pre-emption  in  respect 
of  the  alienation.   The  plaintiff  claimed  to  p^re-empt  the  whole  of  the  property 
to  which  the  deed  of  1878  related,  including  the  portion  relinquished  by  the  con- 
ditional  Tendee  under  the  compromise  and  decree  of  the  19th  September  1886. 

Held  that  although,  upon  the  expiration  of  the  year  of  grace,  the  ownership  of 
mortgaged  property  Tested  in  a  conditional  vendee,  even  though  he  might  not 
have  obtained  a  decree  establishing  or  declaring  his  right,  and  the  right  of  pre« 
emption  accrued  on  the  date  when  the  conditional  sale  thus  became  absolute, 
yet  foreclosure  proceedings  under  the  Begulation  being  of  a  purely  ministerial 
character,  were  not  conclusive  or  even  primd  facie  evidence  in  a  subsequent 
litigation  against  the  conditional  vendor  that  a  valid  foreclosure  had  been 
duly  effected ;  that  strict  observance  of  the  requirements  of  the  fiegulation 
were  conditions  precedent  to  the  right  of  foreclosure;  and  that,  in  the 
present  case,  as  the  plaintiff  had  not  asserted  or  attempted  to  prove 
that  all  those  requirements  had  been  fulfilled  so  as  to  result  in  an  actual 

Second  Appeal  Na  1288  of  1887  from  a  decree  of  C.  Hellor,  Esq.,  District  Judge  of 
Gorakhpur,  dated  the  25th  June  1887,  modifying  a  decree  of  Maulv  Shah  Ahmad-ullah 
Khan,  Subordinate  Judge  of  Gorakhpur,  dated  the  23rd  March  1887. 
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fqreclosare  and  consequent  accrual  of  pre-emption  at  the  end  of  the  year  of  1888 

grace,  no  foreclosure  was  shown  to  hare  taken  place  prior  to  the  compromise  tf^-m 

of  the  19th  September,  1885,  and  the  plaintiff's  right  of  pre-emption  accrued 

on  and  must  be  referred  to  that  date,  and  consequently  extended  only  to  the  Mathubi. 

property  to  which  the  compromise  related,  and  the  price  payable  by  the  Pbasad. 

plaintiff  was  the  amount  specified  in  the  compromise.   Bhadu  Mahomed 

JEiadha  Churn  Bolia  (1),  Sheodeen  v.  Sookit  (2),  and  Ibwakhd  Rai  v.  Lach^ 

man  Rai  (3)  distinguished.   Norender  Narain  Singh  t.  Dwarka  Lai  Mun* 

dur  (4),  Madho  Prashad  t.  Qajadhar  (6),  Sitla  Bahhsh     LaUa  Prasad  (6), 

and  Japat  Singh     Ram  Bahh$h  (7)  referred  to. 

Acquiescence  in  a  mortgage  by  conditional  sale  does  not  inydTe  re- 
linquishment of  the  right  of  pre-emption  upon  the  conditional  sale  eventual- 
ly becoming  absolute. 

The  faots  of  this  oase  are  fullj  stated  in  the  judgment  of  the 
Court. 

The  Hon.  T.  Canlan  and  Muitflii  Bam  Prasad  for  the  appel- 
lants. 

Mr.  C.  Dillon  and  Munshi  8ukh  Bam  f or^^the  respondent. 

Mahmoop,  J. — All  these  appeals  are  oonneoted  together  and 
have  arisen  out  of  the  same  set  of  faots  and  litigation. 

In  each  of  the  villages  Simra  and  Mahadewa  three  persons 
owned  an  eight  pies  share,  and  they  executed  three  separate  6ai- 
bil^aja  mortgages  in  respect  of  their  respectiye  shares  in  both  of 
the  Tillages  in  &your  of  Sheodin  Misr  on  the  15th  June,  1878. 

The  first  mortgagor  was  Sital  (now  represented  by  Bodil,  Eam- 
oharit  and  Bhagmani),  the  second  was  Binda  Prasad  and  the  third 
was  Janki  (now  represented  by  Badri). 

On  the  22nd  September,  1880,  the  mortgagee  Sheodin  took 
foreclosure  proceedings  under  s.  8  of  Begulation  XVII  of  1806  in 
respect  of  every  one  of  the  three  mortgages,  and  the  year  of  -  grace 
required  by  that  Begulation  having  expired,  a  foreclosure  proceeding 
was  recorded  on  the  18th  September,  1882,  declaring  the  mort- 
gages by  conditional  sale  to  have  been  foreclosed. 

(1)  4  B.  L.  E.,  A.  0..  219.  (4)  L.  E.,  5  1.  A..  18. 

(2)  8.  D.  A.,  N.-W.  P.,  1864,  toL        (5)  L.  E.,  11  L  A.,  186. 
I.,  p  624.  (6)  I.  L.  E.,  8  All.,  388. 

(3)  I.  L.  R.,  6  All.,  344  (7)  Weekly  Notes,  1887,  p.  233. 
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1888  On  the  20th  August,  1885,  the  mortgagee  Sheodin  institated 

Ajaib  Nath  tJ^^®®  distinot  Buits  for  posBeflBion  of  the  mortgaged  properties,  each 
Mathuba  '^^^^^fi^  *^  ®^  ^  three  bai-bil-tcqfa  mortgages  above- 
Pbasad.  mentioned,  respectively.  The  suits  were,  however,  compromised  on 
the  19th  September,  1885,  and  the  learned  Judge  of  the  lower 
Appellate  Court  has  found  that  at  the  time  of  the  oompromise 
the  amount  of  the  debt  due  on  the  first  bond  (the  original  consider- 
ation  of  which  was  Es.  782-4-0)  had  amoanted  to  Es.  1,051-8-0 ; 
similarly  the  debt  due  on  the  second  bond  (original  consideration 
Es.  595)  amounted  to  Es.  1,062,  and  that  of  the  third  bond  (original 
consideration  Es.  461-7-0)  amounted  to  the  sum  of  Es.  824-1 J -0. 
The  compromise  was  to  the  effect  that  the  vendee  had  accepted  in 
each  case  8  pies  in  mauza  Simra  and  4  pies  in  Mahadewa  in  full 
payment,  and  had  agreed  to  release  4  pies  of  Mahadewa  in  each 
case.    Decree  was  given  in  terms  of  the  oompromise." 

The  transactions  above-mentioned  have  resulted  in  this  litigation 
initiated  by  two  sets  of  pre-emptors  in  respect  of  each  of  the  three 
bai'bil'WafamoTtgtkgos  above-mentioned. 

The  first  set  of  pre-emptors  are  (1)  Ajaib  Nath,  (2)  Kunjbehari, 
(3)  Brijmohan,  who  jointly  instituted  three  separate  suits  in  respect 
of  each  of  the  three  alienations.  These  three  suits  were  instituted 
on  the  8th  September,  1886,  against  the  heirs  of  the  oonditional 
vendors  and  Sheodin,  the  vendee. 

Similarly,  on  the  2nd  November,  1886,  Mathura  Prasad  insti- 
tuted three  rival  suits  for  enforcement  of  pre-emption  in  respect  of 
the  same  alienation. 

There  were  thus  two  rival  pre-emptive  suits  in  respect  of  each 
alienatioD,  and  the  rival  pre-emptors  were  alternately  impleaded  as 
defendants  to  each  other's  suits — a  procedure  which  is  in  conformity 
with  the  principles  upon  which  the  rulings  of  this  Court  in  Kashi 
Nath  V.  Mukhta  Prasad  (1)  and  Eulasi  v.  Sheo  Prasad  (2)  proceed. 

The  Court  of  first  instance,  in  dealing  with  the  oontentions  of 
the  paitles,  held  that  the  right  of  pre-emption  as  claimed  could  not 
accrue  till  foreclosure  of  the  mortgage  by  conditional  sale;  that 
(2)  I.  L.  E..  6  All.,  870.  (1)  L  L.  B.,  6  AIL,  455. 
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"the  foredosTLre  prooeedings  were  in  a  state  of  miflpense*'  till  the  ^^88 
mortgagee  Sheodin  obtamed  a  decree  for  foiedoeore  oa  the  ajaib  Nath 
oompromise  of  19t3i  September,  1885;  that  smoe  nnder  that  2^^*^^^^^ 
compromise  foreclosure  took  place  in  respect  of  8  pies  share  in  Pbasad. 
Simra  and  only  4  pies  share  in  manza  Mahadewa  to  the  exclusion 
of  the  remaining  4  pies  share  in  the  latter  yilage,  which  had  been 
reserved  by  the  oompromise  from  foreclosure,  such  xeseryed  4  pies 
share  was  not  subject  to  pre-emption.   That  Court  therefore 
decreed  the  pre-emptive  suit  only  in  respect  of  8  pies  share  in 
Simra  and  4  pies  share  in  Mahadewa,  allotting  three  shares  to 
the  plaintiffs,  Ajaib  Nath,  &c.,  and  one  share  to  their  rival 
pr&-emptor  Mathura  Prasad — a  procedure  in  conformity  with  the 
ruling  of  this  Court  in  Jai  Bam  v.  Mahabir  Bai(l)  where  it  was 
held  that  where  there  are  jival  suits  for  pre-emption  the  rights  of 
the  rival  pre-emptors  are  to  be  taken  as  equal  per  capita  with 
reference  to  the  number  of  the  pre-emptors  and  not  with  reference 
to  the  extent  of  their  shares  in  the  village. 

As  to  the  price  payable  by  the  pre-emptors,  the  first  Court  held 
that  the  full  amounts  due  on  the  three  mortgages  at  the  time  of 
the  compromise  of  19th  September,  1885,  furnished  the  proper 
standard  of  calculation. 

In  accordance  with  these  findings  the  first  Court  decreed  all  the 
six  suits,  and,  taking  each  couple  of  rival  suits,  framed  decrees  upon 
the  principles  explained  by  this  Court  in  Kashi  Nath  v.  Mukhta 
Pra$ad  (2),  enabling  each  set  of  rival  pre-emptors  to  obtain 
a  proportionate  shcure  of  the  pre-empted  property,  and  in  default  of 
either  set  of  pre-emptors,  to  pre-empt  the  whole  property. 

From  the  first  Court's  decrees  no  appeal  appears  to  have  been 
•preferred  to  the  lower  appellate  Court  by  the  rival  pre-emptor 
Mathura  or  by  Sheodin,  vendee,  or  by  any  of  the  vendors,  and 
these  parties  must,  therefore,  be  taken  to  have  accepted  the  first 
Court's  decree. 

The  pre-emptors  Ajaib  Nath,  Kunjbehari  and  Brijmohun,  bow- 
ever,  appealed  to  the  lower  appellate  Court,  contending  that  the 
(1)  L  L.  B.,  7  All,  7aa      (2)  L  L.  R,  6  All.,  8!0. 


Digitized  by  Google 


168 


THE  INDIAN  LAW  EEPOETS. 


[VOL.  XI. 


18S8.  first  Court  had  wrongly  excluded  the  4  pies  of  Mahadewa  whioh 
Ajaxb  Nath  reserved  from  foreclosure  under  the  compromise  of  I9th 

IAathusa  September,  1885,  from  their  pre-emptive  daim ;  that  the  rival 
PiuBAD.  pre-emptor  Mathura  had  by  acquiescence  lost,  his  right  of 
p/e-emption  ;  that  the  price  found  by  the  first  Court  was  exoessiYe, 
since  the  vendee  Sheodin  was  entitled  only  to  such  as  was  due  on 
the  three  bai-bih-wafa  mortgagee  at  the  expiry  of  the  year  of  graoe, 
and  not  to  any  sum  as  interest  for  the  subsequent  period.  On  the 
other  hand,  Mathura,  the  rival  pre-emptor,  who  was  impleaded  as 
respondent  in  all  the  six  appeals,  filed  objections  under  s.  561  of 
the  Civil  Procedure  Code,  claiming  a  preferenial  right  of  pre- 
emption, and  contending  that  the  first  Court  should  have  allotted 
shares  to  the  pre-emptors  not  per  capita^  but  with  reference  to  the 
extent  of  the  shares  of  each  pre-emptor  in  the  village. 

The  lower  appellate  Court  disallowed  all  these  contentions  with 
the  exception  of  that  relating  to  the  4  pies  share  of  Mahadewa  in 
respect  of  which  the  first  Court  had  dismissed  all  the  pre-emptive 
suits.  The  lower  appellate  Court  held  that  as  the  conditional 
vendors  failed  to  redeem  within  the  year  of  the  grace,  the  sales  on 
the  expiration  of  that  year  became  absolute.  From  that  moment 
the  vendee  could  have  claimed  to  be  put  in  possession  of  the  whole 
of  the  property  entered  in  the  conditional  deed.  The  pre-emptor 
was  entitled  to  claim  whatever  the  vendee  could  daim,  and  it  was 
out  of  the  power  of  the  vendor  and  vendee  to  make  any  change  in 
the  conditions  of  the  contract  which  could  affect  the  rights  of  the 
pre-emptor. 

For  this  opinion  the  learned  Judge  relied  on  a  ruUng  of  the 
Calcutta  High  Court  in  Bhadu  Mahomed  v.  Radha  Chum  Bolia{\) 
and  an  old  ruling  of  the  Agra  Sadr  Court  in  Sheodeen  v.  Sookit  (2), 
which  go  to  show  that  when  pre-emption  has  once  accrued,  no 
subsequent  dissolution  of  the  sale  can  affect  the  pre-emptor's  right 
of  pre-emption.  Following  these  rulings,  the  learned  Judge  decreed 
the  three  appeals  of  Ajaib  and  others  (Nos.  32,  33,  and  34}  as  far 
as  they  related  to  the  reserved  4  pies  of  Mahadewa,  and  accordingly 
(1)  4  B.  L.  E.,  A.  C,  219.     (2)  N.-W.  P.  S.  D.  A.  Eep.,  1864,  Vol  I,  p.  624. 
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modified  the  first  Conrt'B  deorees  in  those  three  oases  by  declaring  1888 
that  Ajaib  and  others  were  entitled  to  get  possession  of  three-fourths  ajaib  Nath 
of  8  pies  in  Mahadewa  and  not  of  4  pies  only  as  decreed  by  the  ^ 

n    ^  Mathuba. 
lirst  tourt.  Frasas). 

The  three  appeals  of  Ajaib,  &o.  (Nos.  29,  30  and  31)  which 
had  arisen  from  the  suits  in  which  their  rival  pre-emptor  Mathura 
was  plaintiff,  were  dismissed  by  the  learned  Judge  with  the  excep- 
tion of  a  small  modification  as  to  costs. 

In  this  Court  three  sets  of  appeals  have  been  preferredi  each  set 
consisting  of  three  appeals. 

Appeals  Nos.  1288,  1290  and  1291  have  been  preferred  by 
Ajaib  and  others,  &c.,  and  relate  to  the  decrees  in  the  three  pre* 
emptive  suits  in  which  their  rival  pre-emptor  Mathura  was  plaintiff. 
The  second  set  of  appeals,  namely,  Nos.  1286, 1287,  1289,  have 
also  been  presented  by  them  and  relate  to  the  decrees  in  the  suits 
in  which  their  rival  pre-emptor  Mathura  was  a  defendant  and  they 
themselves  were  plaintiffs. 

The  third  set  of  appeals,  Nos.  1342, 1343  and  1344,  have  been 
preferred  by  the  vendors  and  are  restricted  to  complaining  of  so 
much  of  the  lower  appellate  Court's  decree  as  allowed  pre-emption 
in  respect  of  the  4  pies  share  of  Mahadewa  which  had  been  expressly 
reserved  for  them  by  the  compromise  of  the  19th  September,  1885. 

Such  then  being  the  nature  of  the  entire  litigation  which  these 
nine  connected  appeals  present  to  me,  and  having  heard  them  all,  I 
think  it  will  be  convenient  to  dispose  of  the  six  appeals  of  Ajaib  and 
others  together,  as  they  have  been  preferred  upon  the  same  grounds 
of  appeal  and  raise  the  same  points  for  decision.  They  are  further 
connected  together  because  in  all  of  them  the  rival  pre-emptor 
Mathura,  being  respondent,  has  preferred  objections  under  s.  561  of 
the  Civil  Procedure  Code,  contending  that  his  right  of  pre-emption 
is  preferential  to  that  of  Ajaib  and  others,  and  the  suits  of  the  latter 
shoxdd  therefore  have  been  dismissed  by  the  lower  Courts. 

The  first  and  the  most  important  question  in  the  case,  however, 
has  been  raised  by  the  three  appeals  of  the  vendors,  namely,  appeals 
No8.  1342,  1343  and  1344.   The  question  is  whether  the  lower 
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1888  appellate  Oonrt  was  right  in  holding  that  under  the  oiroomfitaneee 
Ajaib  Nath  ^fS^^    pre-emption  oould  be  claimed  by  either  set 

of  rival  pre-emptors  in  respect  of  the  4  pies  share  in  Mahadewa 
P&ASAj)*    which  had  been  released  from  the  foreoloeare  by  the  mortgagee 
Sheodin  under  the  terms  of  the  compromise  of  the  19th  September, 
1885. 

Mr.  Jogindro  Nath  Chaudhri  who  has  appeared  on  behalf  of  the 
appellants-Yendors  has  argued  that  the  original  hai-biUfcafa  mort- 
gages of  the  15th  June,  1878,  having  been  executed  whilst  Begula- 
tion  XYn  of  1806  was  in  force,  those  mortgages  could  not  be 
foreclosed  without  due  performance  of  the  preliminary  steps  required 
by  s.  8  of  that  Begulation,  and  a  decree  of  Court  rendering  such 
sale  absolute,  that  the  foreclosure  proceedings  were  therefore  inef- 
feotive  till  the  compromise  of  19th  September,  1885,  and  the  deoree 
passed  thereon,  and^that  the  compromise  being  thus  oonolusiYe  and 
binding  upon  the  mortgagors  and  the  mortgagee,  it  also  concludes 
the  pre-emptors,  and  precludes  them  from  claiming  pre-emption  in 
respect  of  the  4  pies  share  of  Mahadewa  which  that  compromise 
released  from  foreclosure  and  reserred  for  the  mortgagors. 

On  the  other  hand,  JSi.Bam  Praaad^  who  has  ably  argued  theae 
cases  on  behalf  of  his  clients  A jaib^and  others,  has  contended  that  a 
foreclosure  decree  is  not  a  condition  precedent  to  rendering  a  bai-bil' 
wafa  mortgage  absolute  under  Begulation  XVII  of  1806,  and  that 
such  conditional  sales  became  absolute  ipso  /bc^  by  the  mere  lapse  of 
the  year  of  grace  after  proceedings  have  been  taken  under  s.  8  of 
the  Begulation.  Upon  this  contention  the  learned  pleader  argues 
that  the  foreclosure  prooeedings  taken  by  the  mortgagee  Sheodin  by 
kis  applications  of  the  22nd  September,  1880,  and  which  terminated 
in  the  foreclosure  rubkari  of  18th  September,  1882,  were  sufficient 
to  make  the  sales  absolute  at  the  expiry  of  the  year  of  grace,  that  at 
that  time  the  right  of  pre-emption  accrued  to  the  pre-emptors  in 
respect  of  the  ivhok  of  the  properties,  and  such  right  of  pre-emption 
could  not  be  defeated  or  restricted  by  any  subsequent  act  of  the 
mortgagor  and  mortgagee  such  as  the  compromise  of  19th  Septem- 
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ber,  1885,  and  that  therefore  the  vendors-appellants  are  precluded  1888 
from  questioning,  the  propriety  of  the  foreclosure  proceedings  of  Ajub  Nath 
18th  September,  1882.  ^' 

I  am  of  opinion  that  both  these  contentions  go  much  too  &r  in  Pbasad 
the  direction  at  which  they  aim.  In  the  case  of  Tawakkul  Rai  v. 
Xiochman  Rai  (1)  I  stated  my  reasons  and  authorities  for  holding 
that  on  the  expiration  of  the  year  of  grace  allowed  by  Begulation 
XYII  of  1 806,  the  ownership  of  the  mortgaged  property  vests  abso- 
lutely in  the  mortgagee,  even  though  he  might  not  have  obtained  a 
decree  establlshinj?  or  declaring  his  right,  and  that  for  purposes  of 
pre-emption  the  date  at  which  the  conditional  sale  thus  becomes 
absolute  is  the  period  of  the  aocraal  of  pre-emption  and  cannot  be 
effected  by  any  foreclosure  proceedings  which  may  subsequent  to 
such  accrual  be  taken  by  the  mortgagee.  I  still  adhere  to  the  same 
views,  and  while  they,  on  the  one  hand,  answer  Mr.  Chaudhri^s  con- 
tention as  to  the  neccessity  of  a  foreclosure  decree,  they,  on  the  other 
hand,  preclude  Mx.  Ram  PrasacTs  contention  that  foreclosure  pro- 
ceedings such  as  the  rubkar  of  18th  September,  1882,  are  conclusive 
or  binding  in  any  sense  upon  the  vendors  when  the  question  is  liti- 
gated whether  or  not  a  valid  foreclosure  has  taken  place.  Such  pro- 
ceedings are  of  a  purely  ministerial  character,  and  far  from  being 
conclusive  are  not  even  primd  facie  evidence  of  foreclosure  having 
been  duly  effected.  This  matter  is  settled  by  the  ruling  of  the 
Privy  Council  in  Norender  Narain  Singh  v.  Dwarka  LaU  Mundur 
(2).  Again,  their  Lordships  in  Madho  Prasad  v.  Oajadhar  (3) 
have  laid  down  that  the  provisions  of  s.  8  of  Begulation  XVil 
of  1806  are  not  merely  directory  but  imperative  as  conditions  pre- 
cedent to  the  right  of  foreclosure  itself.  How  strict  an  observance 
of  those  requirements  is  necessary  has  been  weU  stated  by  my 
brother  Straight  in  Siila  Bakhsh  v.  Lalta  Prasad  (4)  in  observa- 
tions with  which  I  so  entirely  concur  that  they  leave  nothing  for 
me  to  add. 

Now  such  being  the  law,  no  attempt  has  been  made  by  Mx.  Ram 
Prasad's  clients,  Ajaib  and  others  pre-emptors,  either  to  assert  or 

(1)  I.  L.  K.,  6  All..  344.         (3)  L.  E.,  11 1.  A.,  186. 

(2)  L.  R.,  5  1.  A..  18.  (4)  I.  L.  R.,  8  All.,  388. 
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prove  that  in  the  foreclosure  prooeedings  which  ended  in  the  rubkar 
A  jAiB  Kaih  0^  the  18th  September,  1882,  all  the  requirements  of  the  Begulation 
Mathuba         satisfied,  so  as  to  result  in  an  actual  foreclosure  at  the  expiry 
Paasad.    of  the  year  of  grace.    The  Court  of  first  instance  disregarded  those 
proceedings,  holding  them  to  be  "in  a  state  of  suspense,"  which 
phrase  I  understand  to  mean  that  actual  foreclosure  had  not  taken 
place.   I  cannot  help  feeling  that  the  learned  Judge  of  the  lower 
appellate  Court  in  dissenting  from  the  first  Court's  views  upon  this 
point  had  not  present  to  his  mind  the  exact  and  stringent  require- 
ments of  the  law  of  foreclosure  under  the  Begulation,  and  that  he 
took  it  for  granted  that  because  the  foreclosure  proceedings  of  the 
18th  September,  1882,  had  been  recorded,  therefore  foreclosure 
necessarily  took  place  and  gave  birth  to  the  plaintiff's  right  of  pre- 
jemption  in  respect  of  the  alienations.   He  assumes  that  the  sale 
became  absolute  by  the  mere  expiry  of  the  year  of  grace. 

Not  only  is  this  assumption  unwarranted  by  the  drcutnstances 
of  the  case,  but  the  fact  that  notwithstanding  the  expiry  of  the 
year  of  grace  the  mortgagee,  Sheodin,  neither  acquired  possession 
nor  sued  for  foreclosure  till  the  20th  August,  1885,  points  to  quite 
the  opposite  conclusion.  It  was  on  that  day  that  he  instituted  his 
regular  suits  for  possession  against  the  vendors,  and  it  was  in  that 
litigation  that  the  compromise  of  the  19th  September,  1885,  was  en- 
tered into  declaring  8  pies  of  mauza  Simra  and  4  pies  of  Mahadewa 
to  have  passed  to  the  mortgagee  in  full  proprietorship,  to  the  exdu- 
sion  of  the  remaining  4  pies  of  Mahadewa  whidi  was  released  by 
the  mortgagee  and  reserved  by  the  mortgagors. 

It  has,  indeed,  been  asserted  in  this  litigation  that  these  pro- 
ceedings were  all  fraudulent  and  collusive  with  the  object  of  defeat- 
ing the  plaintiffs'  right  of  pre-emption.  But  no  circumstances  have 
been  proved  which  would  in  law  even  amount  to  the  indieia  of 
fraud  or  collusion.  The  plaintiffs'  right  of  pre-emption,  if  their 
theory  of  foreclosure  proceedings  of  1880  were  correct,  would  have 
been  asserted  before,  at  least,  the  suit  of  the  20th  August,  1885  ; 
but,  f cur  from  such  being  the  case,  it  is  not  shown  that  any  such 
assertion  of  pre-emption  was  made  till  after  the  compromise  of  19th 
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September,  1885.   Indeed,  even  after  that  compromise,  the  plain-  1888 
tiffs  waited  more  than  a  year  before  claiming  pre-emption.  Ajaib  Nath 

I  am,  therefore,  of  opinion  that  till  the  compromise  of  19th  -^^^^^^^ 
September,  1885,  no  foreclosure  of  the  bai-bil-tcqfa  mortgagee  is  Peasad. 
shown  to  have  taken  place,  that  the  compromise  is  not  shown  to  be 
other  than  a  bond  fide  transaction,  that  the  plaintiff's  right  of  pre- 
emption most  be  referred  to  that  date,  that  since  by  that  compro- 
mise, foreclosure  took  plaoe  only  in  respect  of  8  pies  of  Simra  and 
4  pies  of  Mahadewa  to  the  exclusion  of  the  remaining  4  pies  of  the 
latter  village,  no  right  of  pre-emption  accrued  to  the  plaintiffs  in 
respect  of  such  reserved  4  pies  share  of  Mahadewa.  And  it  follows 
that  the  Lower  Appellate  Court  acted  erroneously  in  interfering 
with  the  first  Court's  decree  in  this  respect,  also  that  the  two  rul- 
ings, Bhadu  Mahomed  v.  Radha  Charm  Bolia  {1\  Sheodin  v.  Sookit 
(2),  on  which  the  Lower  Appellate  Court  has  relied  have  no  applica- 
tion to  the  facts  of  this  case.  In  those  cases  the  sales  were  abso- 
lute, the  right  of  pre-emption  had  been  asserted,  and  the  question 
was  whether  subsequent  dissolution  of  the  sale  could  affect  the 
pre-emptor's  right.  The  result  of  these  views  will  be  that  I  shall 
decree  the  three  appeals  of  the  vendors-appellants,  namely,  appeals 
Nos.  1342,  1343, 1344. 

These  findings  simplify  the  disposal  of  the  grounds  urged  in  the 
six  appeals  of  Ajaib  Nath,  Kunjbehari  and  Brijmohan,  who  through- 
out this  litigation  have  shown  themselves  unwilling  to  take  a 
reasonable  view  of  their  right  of  pre-emption.  They  have  been 
endeavouring  not  only  to  prevent  their  rival  pre-emptor  Mathura 
from  having  his  share  of  the  pre-emptive  right,  but  also  to  oust  the 
original  proprietors  from  the  4  pies  share  in  Mahadewa,  which  even 
the  mortgagee  Sheodin  saved  |rom  foreclosure  by  the  compromise 
of  19th  September,  1885. 

The  first  ground  urged  in  support  of  their  appeals  is  that  inas- 
much as  their  rival  pre-emptor  Mathura  (who  is  respondent  in  aU 
the  six  appeals)  was  content  with  the  first  Court's  decree  and  did 
not  appeal  in  respect  of  the  4  pies  share  of  Mahadewa,  therefore  the 
(1)  4  B.  L.  R,  A.  C,  p.  219.     (2)  a  D.  A.,  N.-W.  P.  Bep.,  1864,  VoL  I,  p.  624. 
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1888      entire  4  pies  share  should  have  been  allotted  to  them  in  virtue  of 
AjAiB  Nath  ^^^^^  nght  of  pre-emption.   After  what  I  have  said  in  respect  of 
^  the  appeals  by  the  vendors  in  whose  favour  that  4  pies  share  was 

PfiASAD.  reserved,  it  is  wholly  unnecessary  for  me  to  discuss  the  matter  any 
further,  beyond  saying  that  since  I  have  held  that  share  to  have  been 
rightly  excluded  by  the  first  Court  from  these  pre-emptive  daims, 
neither  Ajalb  and  others  nor  Mathura  can  take  any  portion  of  that 
reserved  share.  For  the  same  reasons  it  is  unnecessary  to  discuss 
the  question  raised  in  the  second  ground  conmion  to  all  these  six 
appeals,  where  it  is  contended  that  Mathura  respondent  having 
taken  no  exception  to  the  amount  of  the  sale  consideration  adjudi- 
cated upon  by  the  fii'st  Court,  is  not  entitled  to  the  benefit  of  any 
reduction  therein  upon  the  appellants'  case. 

The  third  ground  of  appeal,  which  is  also  common  to  all  the  six 
appeals,  is  that  the  respondent  Mathura  having  acquiesced  in 
the  transfer  of  the  shares  sued  for  cannot  pre-empt  in  respect  of  the 
same. "  This  ground  of  appeal  was,  indeed,  abandoned  by  Mr. 
Bam  Prasad,  but  I  will  dispose  of  it  by  simply  saying  that  the 
plea  of  acquiescence  is  based  entirely  upon  the  circumstance  that 
Mathura  was  a  witness  to  two  out  of  the  three  bai-bil-wafa  mortgages 
of  the  15th  June,  1878,  and  that  the  Lower  Appellate  Court  was 
right  in  holding  that  acquiescence  in  a  mortgage  by  conditional 
sale  does  not  either  imply  or  involve  the  foregoing  of  the  right  to 
pre-empt,  should  the  conditional  sale  eventually  become  absolute. 

There  remains  only  one  more  ground  of  appeal,  which  is  limited 
to  the  three  appeals  (Nos.  1286,  1287, 1289 j  to  which  the  vendee 
Sheodin  is  respondent,  and  it  is  against  him  that  the  plea  aims. 
In  that  ground  of  appeal  it  is  urged  that  the  appellants  were 
entitled  to  pre-empt  the  property  "  6n  payment  of  the  amount  due 
up  to  the  date  when  the  year  of  grace  expired  and  could  not  be 
charged  with  any  sum  accruing  since  that  date."  This  plea  pro- 
ceeds of  course  entirely  upon  the  assumption  (which  I  have  already 
refuted),  namely,  that  the  hai-hil-wafa  mortgages  became  absolute 
by  reason  of  the  foreclosure  proceedings  of  1880  and  1882,  and  by 
making  the  conditional  sale  absolute  gave  birth  to  the  plaintiffs' 
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right  of  pre-emption.  The  plea  also  assumeB  that  the  compromise 
of  the  19th  September,  1885,  is  of  no  conseqnenoe  as  determining  ajaib  Wath 
either  the  point  of  time  when  pre-emption  accrued  or  the  amount  of  -^^^^^j^ 
price  which  must  be  taken  to  be  the  consideration  in  lieu  of  which  Pbasad 
the  conditional  sales  became  absolute.  But  I  have  already  said 
enough  to  show  that  there  is  nothing  to  "vitiate  the  compromise, 
and  both  the  Courts  below  have  concurred  in  finding  that  the  alle- 
gations of  fraud  as  to  the  amount  of  consideration  were  not  sub- 
stantiated. Mr.  Ram  Prasad  has  relied  upon  my  ruling  in  Tawak- 
kul  Rat  V.  Lachman  Rat  (1)  where  I  held  that  a  person  claiming 
a  right  of  pre-emption  in  cases  of  moitgage  by  conditional  sale 
was  bound  to  pay  the  entire  amount  due  on  such  mortgages  at  the 
time  when  they  became  absolute,  and  that  they  became  absolute  at 
the  expiration  of  the  year  of  grace  required  by  Eegulation  XVII 
of  1806.  The  ruling  does  not  help  the  appellant's  case,  because 
there  the  due  f (»*eolosure  of  the  mortgage  according  to  the  require- 
ments of  the  Begulation  was  an  admitted  fact,  and  therefore 
naturally  the  period  of  the  expiry  of  the  year  of  grace  and  the 
amount  due  on  the  mortgage  regulated  both  the  foreclosure  and  the 
accrual  of  pre-emption,  and  indeed  would  also  have  regulated  the 
amount  of  prioe  payable  by  the  pre-emptor,  had  it  not  been  that 
the  pre-emptors  sued  not  upon  the  ground  of  that  foreclosure  but 
upon  the  ground  of  a  subsequent  transfer  (vide  p.  350  of  the  re- 
port). So  far  as  the  quei^on  of  the  amount  of  consideration  is 
concerned,  perhaps  the  case  most  similar  to  the  present  is  that  of 
Jagat  Singh  v.  Ram  Sakhsh  (2)  where  pre-emption  was  daimed  in 
respect  of  a  mortgage  by  conditional  sale,  foreclosure  proceedings 
had  been  taken,  a  suit  for  possession  had  been  instituted  by  the 
mortgagee  and  had  ended  in  a  compromise  whereby  half  the  pro- 
perty was  released  by  the  mortgagee,  and  the  other  half  was  fore- 
closed, for  a  price  mentioned  in  the  compromise,  and  the  pre- 
emptive suit  related  to  such  latter  half.  In  that  case  I  held,  as 
I  have  .held  here,  that  the  price  payable  by  the  pre-emptor  was 
the  amount  mentioned  in  the  compromise. 

(1)  I.  L.  B..  6  All.,  344.         (2)  Weekly  Notes,  1887,  p.  283. 
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1888        For  these  reasons  all  the  six  appeals  of  Ajaib  and  others  must 
Ajaib  Nate  stand  dismissed.   In  every  one  of  them  Mathura,  the  rival  pre- 
Mathuea  ®™P^'»  ^  objections  under  s.  661  of  the  Civil  Prooedure 

PiufiiiD.  Code,  claiming  a  preferential  right  of  pre-emption.  The  objec- 
tions were  expressly  abandoned  by  his  learned  counsel  Mr.  DUhn^ 
and  I  need  only  say  that  even  if  they  had  been  pressed  they  qould 
not  have  succeeded,  because  they  raise  a  question  of  &ct  which 
has  been  decided  against  him  by  the  Courts  below,  the  lower 
appellate  Court  having  dearly  found  that  there  was  no  evidence 
in  support  of  the  pretention  of  a  right  of  pre-emption  superior  to 
that  of  Ajaib  and  others.  The  objections  will  therefore  be  dis- 
missed. 

This  second  appeal  (No.  1288)  is  dismissed  with  costs,  and  also 
the  objections  which  Mathura  respondent  has  filed  under  s.  561  of 
the  Code  of  Civil  Procedure, 

Appeah  dismissed. 


1889  Btfore  Sir  John  Edge^  Chief  Juitice,  Mr.  Justice  Straight  and  Mr. 
February  U.  Justice  Br odhurst. 

HUB  AINI  BEGAM  (Pujktipp),  v.  Thb  COLLECTOR  of  MUZAFFAR- 

NAGAR  AKD  0THBB8  (DlFSNDAlTTS). 

Practicc'^Appeal^Difference  of  opinion  on  Division  Bmnh  regarding  pre- 
liminary objection  as  to  limUation^Act  XT  ef  1877  (LifM^ation  Act), 
s.  ^Letters  Patent,  N.'W.  P.,  s.  27— CX©*/  Procedure  Code,  u.  676, 

647  Beview  qf  judgment^Civil  Procedure  Code,  s.  62S^Court^ee — 

Act  VII  qf  1870  (Court-fees  Act),  sch,  No,  6— JRw  payable  on  applica- 
tion to  review  appellate  decree  under  Letters  Patent,  s,  10. 
8.  27  of  the  Letters  Patent  for  the  High  Court  of  the  N.-W.  Provinoes 
has  been  superseded  in  those  cases  only  to  which  s.  676  of  the  Civil  Pro- 
cedure Code  properly  and  without  straining  language  applies.  There  are 
many  cases  to  which  s.  676,  even  with  the  aid  of  s.  647,  does  not  apply; 
and  to  these  s.  27  of  the  Letters  Patent  is  still  apphcable. 

One  of  the  cases  to  which  s.  676  of  the  Code  does  not  apply  is  where  a 
preliminary  objection  being  taken  to  the  hearing  of  a  first  appeal  before  the 
High  Court  on  the  ground  that  the  appeal  is  time-barred,  the  Judges  of 
the  Dirision  Bench  difEer  in  opinion  as  to  whether  the  appellant  has  shown 
sufficient  cause,  within  the  meaning  of  s.  5  of  the  Limitation  Act  (XV  of 
1877)  for  not  presenting  the  apptal  within  the  prescribed  period.  The  de- 
cision of  such  a  preliminary  objection  is  .not  a  "  hearing"  of  the  appeal,  but 
precedes  the  hearing,  or  determines  that  there  is  no  appeal  which  the  Court 
can  hear  or  decide.   Where  such  a  preliminary  objection  is  allowed,  it  cannot 
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Be  said  that  the  Court  which,  by  reason  of  theLimitetion  Act.  has  no  jnrisdic  1889 
tion  to  hear  the  appeal,  should  nevertheless  "  affirm  "  the  decree  of  the  Court  g^g^^^j 
below.  In  the  case  of  such  a  preliminary  objection  and  such  a  difference  of  13EaAic 
opinion  (the  Bench  being  equally  divided),  the  opinion  of  the  senior  Judge  ^^^^^^^^j^^^ 
should,  under  s.  27  of  the  Letters  Patent,  prevail. 

Appaii  JBhivrav  v.  Shivlali  Khuhchand  (l)and  Qossami  Sri  10^  Sri  Muzafpab- 
Gridhariji  Maharaj  Tikait  v.  PvruMhotum  Oo$9ami(2)  distinguished. 

Where,  in  such  a  case,  the  provisions  of  the  second  paragraph  of  s.  575 
of  the  Code  were  erroneously  applied,  and  the  judgmentof  the  junior  Judge 
holding  that  the  appeal  should  be  dismissed  as  time- barred,  prevailed,  and  the 
Court;  on  appeal  under  s.  10  of  the  Letters  Patent,  affirmed  such  judgment, 
— held  that,  under  the  circumstances,  there  was  a  mistake  or  error  apparent 
on  the  face  of  the  record,  and  that  there  was  sufficient  cause  for  granting 
review  of  the  Court's  decree,  under  s.  623  of  the  Code. 

For  the  purpose  of  ascertaining  the  Court-fee  to  be  paid  under  sch.  i, 
art.  5  of  the  Court-fees  Act  (YII  of  1870)  upon  an  application  to  review  an 
appellate  decree,  the  fee  to  be  considered  is  the  fee  leviable  on  the  memoran- 
dum  of  the  appeal  in  which  the  decree  sought  to  be  reviewed  was  passed, 
and  not  the  fee  which  was  leviable  on  the  plaint  nor— where  the  decree  sought 
to  be  reviewed  was  passed  on  appeal  under  s.  10  of  the  Letters  Patent  from  an 
appellate  judgment  of  a  Division  Bench— the  fee  which  was  leviable  on 
the  memorandum  of  the  appeal  before  such  Bench. 

This  was  an  applioation  under  s.  623  of  the  Civil  Prooedore 
Code  for  review  of  a  judgment  of  Edge,  G.J.,  and  Straight  and 
Brodhtirst,  JJ.,  whioh  will  be  found  reported  in  I.  L.  E.,  9  AIL, 
655.  That  judgment  was  delivered  on  an  appeal  under  s.  10  of 
the  Letters  Patent  from  a  judgment  of  Mahmood,  J.,  in  whioh  his 
Lordship  differed  in  opinion  from  Tyrrell,  J.,  Mahmood,  J  ,  holding 
that  the  appeal  before  the  Division  Bench  should  be  dismissed  as 
barred  by  limitation,  and  Tyrrell,  J.,  that  sufficient  cause" 
for  an  extension  of  time  had  been  shown  by  the  appellant  within 
the  meaning  of  s.  5  of  the  Limitation  Act  of  1877),  and  that 
the  appeal  should  be  heard  and  determined  on  the  merits.  The 
judgments  of  Tyrrell  and  Mahmood,  JJ.,  in  whioh  the  facts  of  the 
case  were  stated,  will  be  found  reported  in  I.  L.  E.,  9  All.,  11. 

The  Division  Bench  hearing  the  appeal  thus  differing  in  opinion, 
the  appeal  was,  with  reference  to  the  second  paragraph  of  s.  575  of 
(1)  I.  L.  E.,  8  Bom.,  304.  (2)  I.  L.  B.,  10  Calc,  814. 
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1889      the  Civil  Procedure  Code,  diBmiflted;  and  the  appeal  under  a.  10  of 
HusAiHi        Letters  Patent  was  argued  and  decided  upon  the  assumption 
BxoAM    that  8.  675  was  applicable  to  the  ease,  and  that,  in  aooordance  with 
ThsCollic-  it,  the  judgment  of  Mahmood,  J.,  maintaining  that  of  the  Court 
MuzAFf  AB-  ^^^"^9  determined  the  appeal  before  the  Division  Bench.   In  the 
KAOAB.     result,  the  appeal  under  s.  10  of  the  Letters  Patent  was  dismissed, 
the  Court  agreeing  with  Mahmood,  J. 

The  present  application  was  for  review  of  this  judgment  upon 
groimds  which  are  fully  explained  in  the  judgment  of  Edge,  C J*., 
now  reported. 

Pandit  Sundar  Lai  (at  the  request  of  the  Court)  argued  the 
case  for  the  petitioner. 

Mr.  E.  A.  Ro98j  and  Pandit  Bishambhar  Nath^  for  the 
respondents. 

Edge,  C.J. — ^This  application  for  a  review  of  judgment  arises 
in  this  way.  The  first  appeal  in  the  suit  was  admitted  to  the  file 
of  first  appeals  by  my  brother  Tyrrell.  When  the  first  appeal 
came  on  to  be  heard  by  my  brother  Tyrrell  and  my  brother  Mah- 
mood,  a  preliminary  objection  on  behalf  of  the  respondents  to  the 
appeal  being  heard,  that  the  appeal  was  time-barred,  was  taken. 
My  brother  Tyrrell  was  of  opinion  that  the  appellant  had  shown 
sufficient  cause  for  not  presenting  the  appeal  within  the  prescribed 
time.  My  brother  Mahmood  was  of  the  contrary  opinion;  and 
applying  the  provisions  of  s.  675  of  the  Code  of  Civil  Procedure 
and  s.  4  of  the  Indian  Limitation  Act,  1877,  to  the  case,  the  appeal 
was  dismissed  with  costs  as  being  time-barred.  By  the  decree  which 
was  drawn  up,  the  appeal  was  dismissed  with  costs,  and  the  decree 
from  which  that  appeal  had  been  brought  was  affirmed. 

From  that  decree,  or  rather  from  the  judgment  or  order  of  my 
brother  Mahmood,  an  appeal  was  brought  by  the  appellant  under 
s.  10  of  the  Letters  Patent  which  apply  to  this  Court.  The  last- 
mentioned  appeal,  which  was  a  pauper  appeal,  was  heard  by  my 
brother  Straight,  my  brother  Brodhurst,  and  me,  and  we  agreeing 
with  the  judgment  of  my  brother  Mahmood  that  the  appellant  had 
not  shown  sufiBcient  cause  for  not  presenting  the  first  appeal  within 
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tune,  dismissed  the  appeal  to  us.   This  application  to  us  is  to  1889 
review  our  decree.  Husaiiti 

Pandit  Sundar  Lai  kindly  undertook  at  our  request  to  assist  v. 
the  Court  by  arguing  the  case  for  the  applicant.  Pandit  Bisham- 
bhar  Nath  for  some  of  the  respondents  took  the  preliminary  objec-  Muzapfab- 
tion  that  the  application  for  review  was  insufficiently  stamped,  in 
that  it  was  not  stamped  with  one-half  the  fee  which  was  leviable 
on  he  first  appeal.  We  overruled  that  objection,  holding  that  as 
tiie  application  for  review  had  been  presented  before  the  ninetieth 
day  from  the  date  of  the  decree  which  we  were  asked  to  review, 
art.  5  of  sch.  i  of  the  Court-fees  Act  applied,  and  that  for  the 
purpose  of  ascertaining  the  court-fee  to  be  paid  on  an  application 
to  review  a  decree  passed  in  appeal,  the  fee  which  must  be  con- 
sidered was  the  fee  leviable  on  the  memorandum  of  the  appeal 
in  which  the  decree  sought  to  be  reviewed  was  passed,  and  not 
the  fee  which  was  leviable  on  the  plaint,  or,  as  in  this  case,  on  the 
first  appeal. 

Pandit  Sundar  Lai  contended  that  the  appeal  which  we  had 
decided  must  have  prevailed  if  we  had  not  omitted  to  consider  the 
provisions  of  s.  27  of  the  Letters  Patent,  and  that  the  question 
which  we  ought  to  have  decided  was  not  that  which  we  did  decide, 
namely,  that  the  appellant  had  not  shown  sufficient  cause  for  not 
presenting  the  first  appeal  within  the  prescribed  time,  but  the  ques- 
tion whether  or  not  my  brother  Tyrrell  and  my  brother  Mahmood 
should  not  have  proceeded  to  hear  the  first  appeal  on  the  merits,  as 
my  brother  Tyrrell,  who  was  the  senior  Judge,  had  decided  that 
the  appellant  had  shown  sufficient  cause  for  not  presenting  the  first 
appeal  within  time.  He  contended  that  s.  575  of  the  Code  of 
Civil  Piecedure  did  not  apply  to  a  case  like  the  present,  and 
consequently  that  s.  27  of  our  Letters  Patent  governed  the 
procedure.  On  the  other  hand,  Mr.  Ross  ios  some  of  the  respon- 
dents and  Pandit  Bishambhar  Nath  for  the  otheis,  contended  that  * 
B.  575  of  the  Code  of  Civil  Procedure  had  superseded  s.  27  of  the 
Letters  Patent  so  far  as  our  appellate  jurisdiction  is  concerned. 
They  relied  on  Appqji  Bhivrav  v.  Shivlall  Khubchand  (1)  and 

(1)  I.  L.  B.,  3  Bom.,  201. 
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1S89      Cfossami  Sri  180  Sri  Qridhar\ji  Maharaj  Tickait  v.  Purushotum 
HusAiNi    Gossatni  (1)  and  8.  647  of  the  Code  of  Civil  Procedure. 

^'^.^  In  the  Bombay  case,  the  Conrt  held  that  the  ooirasponding 
ThiCollic-  section  of  their  Letters  Patent  was  superseded  by  s.  675  of  Act  X 

TOB  OP  X 

MuzAFFAB  of  1877,  SO  far  as  regards  cases  to  ivhich  s.  575  was  applicable, 
and  that  s.  575  was  extended  to  miscellaneous  proceedings  of  the 
nature  of  appeals  by  s.  647,  with  which  decision  I  entirely  agree. 
In  the  Calcutta  case,  the  Court  agreed  with  the  view  taken  by  the 
Bombay  High  Court  in  Appqfi  Bhivrav  v.  Shivhll  Khuhchand  (2). 
I  may  remark  that  in  each  of  these  cases,  s.  575  of  the  Code  of 
Civil  Procedure  was  applicable. 

The  material  words  in  s.  27  of  our  Letters  Patent  are,  ^'  and  if 
such  Division  Bench  is  composed  of  two  or  more  Judges,  and  the 
Judges  are  divided  in  opinion  as  to  the  decision  to  be  given  on  any 
point,  such  point  shall  be  decided  according  to  the  opinion  of  the 
majority  of  the  Judges  if  there  shall  be  a  majority;  but  if  the 
Judges  should  be  equally  divided,  then  the  opinion  of  the  senior 
Judge  shall  prevail." 

If  s.  27  of  our  Letters  Patent  applied,  my  brother  Tyrrell  and 
my  brother  Mahmood  should  have  proceeded  to  hear  the  appeal 
and  should  not  have  dismissed  the  appeal  on  the  ground  that  it 
was  beyond  time. 

The  real  question  for  us  to  decide  is  whether  s.  575  (A  the  Code 
of  Civil  Procedure  applies  to  this  case. 

According  to  the  well  established  practice  of  this  Court,  it  is 
•  pen  to  a  respondent,  when  an  appeal  is  called  on  for  hearing,  to 
take  the  preliminary  objection  to  the  appeal  being  heard,  that 
the  appeal  was  time-barred  when  the  memorandum  of  appeal  was 
presented  to  the  Court  for  admission  on  the  file,  and  such  pro- 
liminary  objection  is  decided  upon  before  the  hearing  of  the  appeal 
is  proceeded  with.  In  such  cases  there  is  in  fact  no  hearing  of  the 
appeal  unless  and  until  the  Court  has  overruled  such  preliminary 
(1)  I.  L.  B.  10  Calc,  814.      (2)  I.  L.  B.  8  Bom.,  204. 
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objeoiion.   Wlien  saoh  preliminary  objection  is  taken,'  the  questibn  i889 
is  whether  there  is  before  the  Cotlrt  an  apt)eal  which  can,  haviilg  iftxTsuiri 
exclusive  regcurd  to  the  provisions  of  the  Indian  Limitation  Act,  be  Bbgak 
heard.   When  the  preliminary  objection  is  sustained,  it  cannot '^sCoitso- 
be  said  that  the  appeal  has  been  heard  or  decided.   In  such  a  case,  ^^^^^^ 
ell  thdet  can  be  decided  is  that  there  is  no  appeal  before  the  Gourt  viaAB. 
which  the  Court  can  hear  or  decide. 

An  examination  of  0.  575,  in  my  o][dnion,  shows  that  that  section 
cannot  apply  to  a  case  like  the  present.  The  second- paragraph  of 
that  secticm  provides  that  ^^if  there  be  ho  such  majority  which 
oonoors  in  a  judgment  varying  or  reversing  the  decree  appealed 
agiednst,  such  decree  shall  be  affirmed."  In  such  a  case  as  the 
present,  unless  s.  27  of  our  Letters  Patent  applies,  there  oould 
be  no  judgment  at  all  varying,  r^ersing  or  affirming  the  decree. 
It  could  not  possibly  have  been  the  intention  of  the  'Legis- 
lature that  a  Gourt  should  decree  that  a  decree  against  which 
there  was  by  reason  of  the  Indian  Limitation  Act  no  appeal  for 
the  Court  to  hear,  shotild  be  affirmed;  in  other  words,  that 
a  Court  which,  by  reason  of  the  Indian  Liriiitation  Act,  had  no 
jurisdiction  to  hear  the  appeal,  should  nevertheless  affirm  the  decree 
below. 

It  was  contended  qn  behalf  of  the  respondents  that  in  such  a  case 
it  would  be  the  duty  of  the  Judges  differing  to  act  in  accordance 
with  the  provisions  of  the  third  paragraph  of  s.  575.  I  do  not 
see  that  any  such  duty  is  imposed  on  Judges  differing,  and  if  there 
is  any  such  duty,  that  paragraph  applies  only  to  cases  in  which 
**the  Bench  differ  in  opinion  on  a  point  of  law,"  in  which  case 
only  can  the  Bench,  differing  in  opinion,  make  such  a  reference. 

Assume,  for  the  purposes  of  argument,  that  in  the  present  case 
my  brother  Tyrrell  and  my  brother  Mahmood  were  agreed  that  the 
cause  alleged  by  the  appellant  was,  if  proved,  sufficient  cause  for 
the  appellant  not  presenting  the  appeal  within  the  prescribed  time, 
but  that  whilst  my  brother  Tyrrell  was  of  opinion  that  the  cause 
alleged  was  proved  in  fact,  my  brother  Mahmood  was  of  opinion 
that  it  was  not  in  fact  proved.  In  that  event,  no  such  reference, 
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1889     as  is  provided  for  by  the  third  paragraph  of  s.  575  oonld  be  made, 
88  the  Bench  had  not  differed  on  a  point  of  law. 


stituting  the  Benoh  before  whioh  the  application  is  heard,  differ  in 
opinion  as  to  whether  ^^substantial  loss  may  result  to  the  party 
applying  for  stay  of  execution  unless  the  order  is  made."  What 
is  to  happen  unless  s.  27  of  our  Letters  Patent  applies?  If  s.  27 
does  not  apply,  the  application  could  neither  be  rejected  nor  granted ; 
there  would  be  no  decree  or  order  to  affirm ;  and'there  would  be 
no  power  to  refer  the  question  under  the  third  paragraph  of  s« 
575 ;  in  fact,  the  Court,  in  the  exercise  of  its  jurisdiction  under 
8.  545  of  the  Code  of  Civil  Procedure,  would  be  brought  to  a 
dead-lock. 

Similar  difficulties  might  arise  on  an  application  for  a 
certificate  to  appeal  to  Her  Majesty  in  Council  and  in  many  other 
cases. 

I  am  of  opinion  that  s.  27  of  our  Letters  Patent  is  superseded 
in  those  cases  only  to  which  s.  575  of  the  Code  of  Civil  Procedure 
properly,  and  without  straining  language,  applies,  and  that  this  is 
not  one  of  those  cases.  1  am  consequently  of  opinion  that,  on  the 
preliminary  objection  to  the  hearing  of  the  first  appeal  which  was 
taken  before  my  brother  Tyrrell  and  my  brother  Mahmood,  the 
opinipn*  of  my  brother  Tyrrell  should  have  prevailed,  and  the 
hearing  of  the  appeal  should  have  proceeded  on  the  merits  accord- 
ing to  law.  I  am  also  of  opinion  that,  under  the  circumstances, 
there  is  a  mistake  or  error  apparent  on  the  face  of  the  record,  and 
that  there  is  sufficient  reason  for  our  granting  this  application  for 
review  of  our  decree  and  that  we  should  grant  this  application. 

As  the  counsel  and  vakils  in'  the  case  do  not  desire  to  be  further 
heard  on  the  re-hearing  of  the  appeal  to  which  this  order  of  mine 
applies,  we  now  proceed  to  dispose  of  the  appeal. 


HUSAIKI 

Bbgam 
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For  the  reasons  alrefidy  stated,  I  am  of  opinion  that  the  decree 
appealed  against  should  be  set  aside,  and  that  the  first  appeal  in  this 
case  should  be  reinstated  on  the  file  of  pending  appeals,  and  should 
be  heard  and  decided  according  to  law,  and  that  the  costs  of  this 
application  and  of  the  appeal  to  us  should  abide  the  result  of  the 
determination  of  the  first  appeal. 

Straight,  J.— I  agree, 

Brodhukst,  J. — I  concur. 


APPELLATE  CRIMINAL. 

  Oetober  24. 

Srfare  Mr,  JuHioB  Straight  and  Mr,  Juitiee  Terrell. 
QUEEN.BMPRBSS  v,  LAL  SAHAI. 
Effidenee^WUneiies^CompeteHeif  of  person  of  tender  years^Aet   I  ^  1872 
(Evidence  Aci),  s.  IIS— Judicial  oath  or  affirmaUonr-^Act  X of  IS7S  {Oatht 
Act),  99.  6,  13— Omi«fioi>  to  take  evidence  on  oath  or  affirmation. 

The  competency  of  a  person  to  testify  as  a  witness  is  a  condition  precedent  to 
the  administration  to  him  of  an  oath  or  aflirmation^  and  is  a  qoestion  distinct  from 
that  of  his  credibility  when  he  has  been  sworn  or  has  affirmed.  In  determining  the 
question  of  competency,  the  Court,  under  s.  118  of  the  evidence  Act,  has  not  to  enter 
into  inquiries  as  to  the  witness's  religious  belief,  or  as  to  his  knowledge  of  the 
consequences  of  falsehood  in  this  world  or  the  next.  It  has  to  ascertain,  in  the  best 
way  it  9aD*  whether,  from  the  extent  of  his  intellectual  capacity  and  understanding, 
he  is  able  to  give  a  rational  account  of  what  he  has  seen  or  heard  or  done  on  a  particu- 
lar occasion.  If  a  person  of  tender  years  or  of  very  advanced  age  can  satisfy  these 
requirements,  his  competency  as  a  witness  is  established. 

Having  regard  to  the  language  of  the  Oaths  Act  (X  of  1873)  a  Court  has  no 
Option,  when  once  it  has  elected  to  take  the  statements  of  a  person  as  evidence,  but  to 
administer  to  such  person  either  an  oath  or  affirmation  as  the  case  may  require. 
Otteen-Smpreee  v.  Maru  (1)  referred  to. 

In  a  trial  for  murder  before  the  Court  of  Session,  one  of  the  witnesses  was  a 
boy  of  twelve  years  of  age,  and  in  answer  to  questions  put  by  the  Sessions  Judge,  he 
said  that  be  worshipped  Debi  and  understood  the  difference  between  troth  and  false- 
hood, that  he  did  not  know  what  would  be  the  consequences  here  or  hereafter  of 
telling  lies  but  that  he  would  teU  the  truth.  The  Sessions  Judge  proceeded  to  record 
tke  boy's  statement,  but  without  administering  to  him  any  oath  or  affirmation. 

(I)  I.  L.  B.,  10  AIL,  207. 
16 


1889 


HUSAINI 

Beoam 
if. 

Thb 

collbotob 

OF 

MuSiTFAB- 
NAGAR. 


Digitized  by  Google 


THE  INDIAN  LAW  EEP0RT8.  [VOL.  XL 

1888         Eeld  ibat  thera  waa  Dothmg  in  the  law  to  laocikm  ihif  prooadm  «&  tke  put 
of  the  Jadge. 


Ehpbbbs  Oovai  reqaired  the  attendance  of  the  boy  and  of  the  accused,  and 

f,,  haying  BatUfled  iteelf  of  the  competency  of  the  f  onner  to  depoee  ai  a  witnees,  examined 
SaHAI.  him  at  to  hii  account  of  what  had  occurred. 

The  iaotB  of  this  case  are  Bnffioiently  stated  in  the  jmlgment  of 
Straight,  J. 
The  appellant  was  not  represented. 
The  Public  Prosecutor  (Mr.  O.  E.  A.  Rom)  for  tiie  Crown. 
Stbaioht,  J.— This  is  an  appeal  from  a  capital  conviction  of  the 
Sessions  J  udge  of  Cawnpore,  and  the  case  also  comes  before  us  for 
ooxifirmation  of  the  sentence  of  death  passed  upon  the  appellant 
under  the  proviaons  of  the  statute.   The  appellant  was  charged 
with  having,  upon  the  25th  July  1888,  at  a  village  called  Garahya 
in  the  Cawnpore  district,  murdered  Musammat  Mathuria,  his  wife. 
The  committing  Magistrate  in  sending  the  case  for  trial,  among  the 
other  witnesses  whose  dqpositioos  had  been  taken,  recorded  the  de- 
position of  a  boy  of  the  name  of  Ghuria,  the  son  of  the  aj^pellant, 
and  his  evidence,  if  true,  was  of  the  most  vital  importance  to  the 
case  for  the  prosecution,  establishing  as  it  did  the  presence  of  the 
appellant  upon  the  scene  of  the  murder  immediately  after  it  had 
been  committed,  and  the  use  of  an  expression  by  the  appellant 
towards  the  boy  whidi  was  consistent  only  with  the  notion  <iiat  the 
person  who  made  use  of  it  was  the  perpetrator  of  the  crime.  When 
the  case  came  before  the  learned  Sessions  Judge,  the  boy  Ghuria 
was  called,  and  it  was  recorded  by  the  Sessions  Judge  vdth  regard 
to  him  that  he  was  the  son  of  Lai  Sahai,  that  his  age  viras  twelve, 
and  then  the  learned  Judge's  record  goes  on  to  say  that,  without 
administering  any  oath,  he  asked  him  some  questions,  to  wfaieh  he 
answered  as  follows : — I  worship  Debi.  I  understand  the  difference 
between  truth  and  falsehood.   I  don't  know  the  consequences  here 
or  hereafter  of  telling  lies,  but  I  will  tell  the  truth,"  and  then  the 
learned  Judge  records,   No  oath  is  administered  to  this  child.'' 
Despite  this  circumstance  therefore,  and  though  the  learned  Judge 
intentionally  omitted  either  to  swear  or  affirm  the  child,  he  proceeded 
to  take  from  him  a  lengthened  statement  as  a  vntness.   In  my 
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opimum  tkere  is  nothiag  in  tiie  law  to  aaoetioB  this  proeedure  on  1888 
the  part  ^  tkd  leamedSMiocMi  Judge.  Btther  a  peraon  ia  or  is  not  Qvmv. 
siade  a  witiMs:  if  Ji«i8i»ade«  witaeas,theoLtiiekvof  tius  oom  Bmbbw 
Mqniree  tihflit  he  should  be^iiherewom  or  afficoied.  The  eompetency  Lal  Sahai. 
of  fiudi  persontobeiaidtiicflsifi  a  jnatterfor  tbeOoiirt  to  decide  as 
aixmditiQu  precedent  to  his  being  either  «wom  or  afiSnned;  the 
oredihilityio  be  attached  to  his  statements  is  woi^er  matter  alto- 
C^eHiery  aftd  that  qneation  Q0I7  arises  when  he  has  been  sworn  or 
affixoMd  aad  has  given  his  widenoe  as  a  witness,  iustothe  ocHupe- 
taMgr4xf  witnesses,  iiuri;  is  specifically  and  in  teims  declared  by 
8. 118  ^  the  ETfdeaee  A<)t».and  I  find  in  that  section  no  direction 
ear  int»iation  to  a  Court  which  has  to  4eal  with  the  question  whe- 
ther aperson  should  or  diould  not  be  examined,  that  it  is  to  mter 
upon  inquiries  as  to  his  religious  belief  or  open  up  sudi  a  field  ot 
speculation  as  is  involved  in  the  query,     What  will  be  the  conse- 
qnenees  here  or  hereafter  if  you  will  not  tell  the  truth  WhatI 
take  ike  lawto  say  is,  and  a  very  sound  and  sensible  law  Ihold  it  to 
be,  that  a  Oourt  is  to  ascertain  in  the  best  way  it  can  whether,  from 
the  «mount  of  intellectual  capacity  and  understanding  of  a  young 
or  old  person,  that  person  is  aUe  to  give  a  rational  and  intelligent 
amonut  of  what  he  has  seen,  er  heard,  ordoneon  a  particular  occa- 
sion, and  of  the  Oourt  is  satisfied  ^&at  a  (Avli  of  twelve  years  or  an 
old  man  or  woman  d  very  advanced  age  ean  satisfy  those  require- 
ments, the  oompetancy  of  the  witness  is  established.  I  am  very 
dearly  of  opinion  that  having  regard  to  the  language  of  the  Oaths 
Act,  neither  a  Judge  nor  a  Magistrate  has  any  option,  when  once  he 
bafi  ^ectedio  take  the  statements  of  a  person  as  evidence,  but  to 
adnuBUBter  «ither  ihe  oath  or  affirmation  to  such  person  as  the  case 
saaayrequire,  and  I  think  it  well  that  this  should  be  understood  by 
eodi  tribunals  in  these  Pronnces,  in  order  that  they  in  future  may 
froard  against  a  repetition  of  the  delay  and  inconvenience  that  has 
4ieen  eoused  by  the  learned  Judge's  defect  of  procedure  in  the  pre- 
vent case.   I  need  only  further  remark  in  this  connection  that  it 
might  happen  that  a  very  grave  miscarriage  of  justice  should  occur 
in  oonsequence  of  the  omission  of  which  I  have  qpoken.  In  a  former 
case  involving  the  same  question,  I  made  reference  to  a  learned 


Digitized  by  Google 


186 


THE  Iin)IAN  LAW  EKP0ET8. 


[VOL.  XI. 


1888.  raling  of  my  brother  Mahmood  in  Queen  Empress  v.  Mixru  (1),  and 
Qx7S2ir.  niy  brother  Tyrrell  and  myself  having  that  raling  present  to  onr 
Empeiss  minds,  thought  it  desirable  and  proper  in  a  case  of  the  gravily  of  the 
Lal  sIhu.  present  case  to  see  that  what  had  been  omitted  to  be  done  by  tiie 
learned  Judge  in  regard  to  the  lad  Choria  was  supplied  in  this  Oourt. 
Oonsequently,  we  gave  directions  for  the  convict  Lai  Sahai  to  be 
brought  before  us,  and  directed  the  attendance  of  the  boy  Ohuria  in 
order  that  the  latter  might,  after  we  had  satisfied  ourselves  of  his 
competency  to  depose,  be  put  either  on  oath  or  aflSrmation  and 
examined  as  to  his  account  of  the  proceedings  that  took  place  upon 
the  night  on  which  his  mother  was  most  undoubtedly  murdered.  I 
viras  most  thoroughly  satisfied  by  his  answers  to  the  preliminaiy 
questions  that  were  put  to  the  lad  by  my  brother  Tyrell  that  he  was 
a  perfectly  intelligent  creature;  that  he  was  quite  capable  of  giving 
thoroughly  rational  answers  which,  by  the  way,  his  reply  to  my 
examination  of  him  through  the  interpreter  abundantly  showed : 
and  further,  when  he  gave  his  evidence,  that  he  told  a  true  and 
untutored  story  of  what  actually  transpired  upon  the  night  of 
his  mother's  death.  It  was  strikingly  noticeable  that  instead  of 
trying  to  avoid  giving  direct  answers  to  my  questions  as  an 
Indian  viritness  would  who  had  had  a  tale  taught  him  to  tell,  he  care- 
fully waited  to  hear  what  my  questions  were,  and  when  he  did  not 
understand  them  asked  to  have  them  explained  to  him.  I  may  add 
that  I  took  special  pains  in  conducting  his  examination,  to  avoid,  as 
far  as  possible,  putting  the  questions  to  him  in  a  shape  that  would 
in  any  way  suggest  his  answers  or  refresh  his  memory  as  to  what 
he  had  said  on  former  occasions.  I  have  heard  and  considered  the 
whole  of  his  evidence  virith  very  great  attention  and  anxiety,  and  I 
am  convinced  that  the  little  lad  is  telling  the  absolute  and  entire 
truth,  and  that  when  he  spoke  as  to  the  appellant  being  the  person 
who  was  "flying"  from  the  shed  immediately  after  the  murder, 
and  said  that  he  screamed  out  and  the  appellant  used  the  expression 
he  described,  he  stated  the  truth.  His  evidence  is  corroborated  by 
the  evidence  of  his  two  uncles  Manohar  and  Himatia,  and  I  do  not 
for  one  moment  believe  that  these  two  men  have  deliberately  united 

(1)  L  L.  K.,  10  AU.,  207. 
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in  a  oonspiraqy,  not  only  between  themselves  but  with  the  police^  1888 
for  the  pnrpose  of  proouring  the  oonviotion  and  ezeoation  of  an  q^^^^T" 
innocent  man  for  their  sister's  murder.   Whatever  may  have  been  Empress 
the  motive  which  led  the  unfortunate  deceased  to  go  from  her  old  j^^j^  Sahai. 
house  at  Lalgaon  to  her  brother's  house  to  Gurahya,  I  cannot  pre- 
tend to  say,  for  I  have  no  reliable  information  before  me  upon  the 
subject.   But  that  the  appellant  followed  her,  and  that  he  was  con- 
stantly endeavouring  to  get  her  to  go  back  to  Lalgaon,  is  a  matter 
about  which  I  entertain  no  doubt,  or  that  on  her  refusal  to  do  so  he 
resolved  to  put  her  out  of  the  way  and  did  so.    The  murder  was  a 
very  cruel  and  cowardly  one,  perpetrated  upon  a  sleeping  and  de- 
fenceless woman,  and  there  are  no  circumstances  of  extenuation 
whatever  which  would  justify  me  in  mitigating  the  extreme  penalty 
which  the  learned  Judge,  with  whom  the  assessors  agreed  in  convict- 
ing, passed  upon  the  appellant.   The  appeal  is  dismissed,  the  sen- 
tence confirmed,  and  I  direct  that  it  be  carried  into  execution,  and 
I  further  direct  that  the  appellant  be  taken  back  to  the  jail  from 
which  he  came  for  the  purpose  of  the  sentence  being  carried  out. 

Ttbrsll,  J. — I  concur. 

Appeal  dimmed  and  sentence  confirmed. 


FULL  BENCH.  I888 

Novetfi' 

  ber  16. 

'  Stfore  Sir  John  Edge,  Ei.,  CJUrf  JuiHoe,  Mr.  JutUoe  Tyrrell,  and  Mr.  Jnetioe  

Mahmood. 

SUEH  LAL  (DBTBirDAirT)  f>.  BHIEHI  (Plaivtifp).* 
ChU  Procedure  Code,  ea.  13,  878— DwmiMoJ  of  enit— Decree  eoniaininff  elame 
etoHng  fhat  afresh  enit  might  be  imtituied  at  to  a  part  of  the  suJ^fect-matter— 
See  judicata. 

A  rait  for  posseBsum  of  immovablo  property  was  wholly  dismissed  on  the 
ground  that  the  plaintiif  had  not  made  out  his  title  to  the  whole  of  the  property 
claimed,  thongh  he  had  j^royod  title  to  a  one-third  share  of  sach  property.  The 
decree  indnded  an  order  in  these  terms  "  This  order  will  not  prevent  the  plaintiff 
from  institnting  a  snit  for  possession  of  the  one-third  interest  of  Mnsammat  Lach- 
minia  in  the  fields  specified  in  the  deed  of  sale/'  upon  which  the  suit  was  hased. 
Ko  appeal  was  preferred  from  this  decree.  Sahseqnently  the  plaintiff  brought  another 
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liS8  ^         titl*  to  reoo¥«i  pnmm&km  of  the  oncp-tirfrd  thm  riitnmi  to  in 

 the  Ofdet  jm^  qiaotad. 

OXTKH  Lal 

9^  JSi2i  bj  the  FnU  Bench  thai  the  Geart  in  the  Comer  euit  had  bo  power  to 

Bhikhi.  iodade  in  ite  decree  of  dismiseal  BDy  Bach  reBerration  or  order ;  that  the  fact  that 
the  decree  wai  not  appealed  against  did  not  give  the  order  contained  in  it,  which  waa 
an  abeolnte  nullity,  any  effect ;  that,  ai  in  the  former  fdit  the  plaintiif  conid  hare 
obtained  a  decree  for  the  one-ihird  ehaie  now  elaimei*  and  the  whole  of  the  ehim 
in  that  Bnit  waa  diBnifsed,  the  deeree  in  thai  eoit  waa  a  deciBien  within  b.  IS  of  tibe 
Civil  Procedare  Code,  and  the  present  sait  waa  oonseqaently  barred  as  ret  jmdieaia, 
Kudrat  v.  IHnu  (1),  Ganeth  Rai  v.  Ralka  Fratad  (2),  Sali^  Bam  FaUak  t.  Tir- 
hhawan  F<Uhak  (3),  and  Muhammad  Salim  y.  JToKaa  £%bi  (4)  explained. 

This  was  a  referenoe  to  the  Fall  Benoh  of  an  appeal  which 
originally  came  for  bearing  before  Mabmood,  J.  The  facts  are 
sufficiently  stated  in  the  judgment  of  Edge,  C.  J. 

itx.  NibkUj  for  the  i^pellant. 

Mr.  Simeon^  for  the  respondent. 

Edgs,  0.(1. — The  plaintill  in  this  oase  brought  an  action  to 
reoover  certain  plots  of  land.  He  was  met  by  the  defence  of  re^ 
judicata.  That  defence  arose  in  this  way.  The  present  plaintiff 
had  previously  brought  an  action  against  these  defendants  for  6 
bights  odd  of  land,  the  title  alleged  by  him  being  a  sale-deed  from 
one  Musammat  Lachminia.  In  that  action  the  Munsif  had  held 
that  the  plaintiff  had  not  made  out  his  title  to  the  whole  of  the 
land  claimed,  although  he  had  proved  title  to  a  one-third  share  of 
the  land  then  in  suit.  He  dismissed  tile  action,  but  included  in  his 
decree  an  order  in  these  terms : — 

'^This  order  will  not  prevent  the  plaintiff  from  instituting  a 
suit  for  poBsessbn  of  the  one-third  interest  of  Musammat  Lachminia 
in  the  field  speoified  in  the  deed  of  sale,  dated  18th  February 
1884." 

That  decree  was  not  iq[>pealed  from  \  aad  tabse^venfly  the  pre- 
sent action  was  brought  for  that  one-tiurd  interest  of  Mtttamaist 
T^fthininia.  whioh  was  r^rrcd  to  in  the  decree  of  the  Munsif  in  the 
previous  eaae^  The  SubooDdinate  Judge  on  appeal  in  this  ouae  held 

I.  L.  R.,  9  AM.,  1R6.  (0)  Weekly  KotaB^  1885, 
I.  L.  B.,  6  AU.,  686.       (4)  I.  L.  B.,  8  AIL,  282. 
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that  B.  18  of  th« Ck>de  of  Qyil  Pmedure  did Fromhia  i88g 
decree  the  defendants  appealed*   It  is  not  contended  on  behalf  of  "^^^^^^ 
the  lespondeot  here,  the  plaintiff,  that  this  order  was  one  made  r. 
under    373  of  the  Code  of  Civil  Pirooedure.   Indeed,  it  conld  not 
be  contended  that  s.  373  could  apply,  inasmndh  as  no  application 
was  made  in  the  prior  snit  by  the  plaintiff  for  liberty  to  withdraw 
from  or  abandon  any  portion  of  his  daim.   Further,  the  decree  in 
the  prior  suit  was  one  of  dismissal  and  not  in  the  nature  of  an  order 
allowing  the  plaintiff  to  withdraw  or  abandon  his  claim  with  leave 
to  bring  a  fresh  action. 

It  appears  to  me  that  the  Mnnsif  probably  thought  that  he  could 
pass  a  decree  which  would  operate  as  a  non-suit  did  formerly  in  an 
English  Court.  It  has  been  decided  by  the  Privy  Council,  and  we^ 
of  oourse,  followed  that  decision  in  the  case  of  Banwari  Das  v. 
Muhammad  MasMat  (1),  that  there  is  no  power  in  any  Court  in 
India  to  pass  a  decree  in  the  nature  of  a  non-suit. 

It  has  been  contended  on  behalf  of  the  respondent  that  I  have 
already  decided  that  where  a  reservation,  such  as  there  is  here, 
appears  in  a  decree,  that  reservation  enables  the  then  unsuccessful 
party  to  maintain  a  fresh  suit.  That  contention  is  based  on  the 
following  passage  in  my  judgment  in  Kudrat  v.  Dmu  (2) : — The 
Munsif  in  diRmifimng  the  suit  did  not  reserve  to  the  respondents  the 
right  to  bring  a  fresh  action."  It  is  contended  that  that  passage 
meant  that  if  the  Munsif,  while  dismissing  the  suit,  had  reserved 
to  the  respondents  the  right  to  bring  a  fredi  suit,  respondents 
would  have  been  entitled  to  maintain  such  an  action.  The  passage 
to  which  I  have  referred  was  an  answer  to  one  of  the  arguments 
put  before  us  in  that  case,  namely,  that  the  judgment  or  decree 
in  that  case  did  include  such  a  reservation :  and  the  passage  above 
quoted  was  merely  intended  as  a  negation  of  that  suggestion,  and 
not  as  throwing  out  any  suggestion  that  if  such  a  reservation  had 
been  made,  it  would  have  had  any  effect  in  law.  The  Munsif  here 
had,  in  the  first  case,  no  power  to  make  any  such  reservation  or  order 
as  appears  in  his  decree.   His  including  that  order  in  his  decree  was 

(I)  I.  L.  R.,  9  All.,  690.  (2)  I.  L.  R..  9  All.,  166. 


Digitized  by 


Goos 


190 


THE  INDIAN  LAW  EEPOETS. 


[VOL.  XL 


1888     in  6X0668  of  any  powers  which  any  Judge  in  India  has ;  and  that 
SuKH  LiL  po^on  of  the  decree,  although  not  appealed  against,  might  be  treated, 
Bhikhi    ^      opinion,  as  an  absolute  nullity.    The  Munsif  could  not  by 
the  insertion  of  such  words  in  his  decree  create  in  India  a  decree  of 
non-suit  which  is  not  provided  for  by  law,  and  which  the  Privy 
Council  has  expressly  ruled  doee  not  exist  in  India. 

Oonsequently,  I  am  of  opinion  that  the  fact  that  that  decree  was 
not  appealed  against  does  not  gi\e  that  order  contained  in  it  any 
efEect. 

The  only  other  point  raised  on  behalf  of  the  respondent  is  whe- 
ther this  was  a  case  falling  with  s.  13.  In  the  former  case,  as  I 
have  said,  the  plaintiff  sued  for  6  bighas  odd  of  land  on  the  same 
title  as  that  upon  which  he  comes  into  Court  to-day.  In  that 
former  suit  he  could  have  obtained,  if  the  Munsif  had  decided  rightly 
in  law,  a  decree  for  the  one*third  interest  to  which  he  had  estab- 
lished his  right ;  so  that  in  fact  the  relief  regarding  the  one-third 
interest  was  a  relief  which  he  could  have  obtained  in  the  former 
suit,  exactly  upon  the  same  title  upon  which  he  has  brought  his 
present  suit.  Because  the  Munsif  wrongly  dismissed  his  whole 
claim  instead  of  granting  him  relief  in  respect  of  the  one-third 
interest  to  which  he  was  entitled,  it  does  not  render  the  decision  in 
the  former  case  any  the  less  a  decision  coming  within  s.  13  of  the 
Civil  Procedure  Code. 

I  am  of  opinion,  therefore,  that  this  appeal  should  be  allowed 
with  costs,  and  the  judgment  and  the  decree  of  the  Court  below 
being  reversed,  the  suit  should  stand  dismissed  with  costs  in  all 
Courts. 

Tyrbell,  J.— I  understand  that  the  reason  for  this  reference  is 
to  be  found  in  the  last  paragraph  of  my  brother  Mahmood's  ord^ 
of  the  30th  July  1888,  where  he  says  ; — "  The  earliest  ruling  is 
Oanesh  Mai  v.  Kalka  Prasad  (1),  which  was  dissented  from  by 
Oldfield,  J.,  in  Saltg  Ram  Pathak  v.  Tirbhatcan  Pathak  (2),  and  I 
concurred  in  his  judgment.  For  the  second  time  that  ruling  was  - 
(1)  I.  L.  Bv  5  AU.,  595.  (2)  Weekly  Notes,  1885,  p.  171. 
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diflsented  from  by  me  in  Muhammad  SaUm  t.  Nahian  Btbi  (1)  and  1888 
Oldfield,  J.,  oonoaired  with  106.   Tho  last  oaso  is  Kudtai  v,  Thnu  su^g  Tull 
(2)  in  whioh  the  learned  Chief  Justice  made  no  reference  in  his  ^^^Jj^j 
judgment  to  the  earlier  rulings,  but  my  brother  Tyrrell  in  explain- 
ing his  ruling  in  Oaneah  Rai  y.  Kalka  Prasad  (3)  seemed  to  think 
that  Oldfield,  J.,  and  myself  had  misunderstood  its  effect  when  we 
dissented  from  it." 

I  endeavoured  in  my  judgment  in  Kudrat  v.  Dinu  (2)  to  explain 
how  the  case  of  Oanesh  EatY.  Kalka  Prasad  (3)  differed  essentially 
and  also  in  its  particulars  from  the  case  of  Saltg  Ram  Pathak  y. 
Tirhhawan  Pathak  (4)  and  of  Muhammad  SaUm  y.  Nahian  Bihi  (1). 
I  pointed  out  that  in  respect  of  Oanesh  Rai  y.  Kalka  Prasad  (3)  the 
Oourt  in  the  previous  action  which  was  pleaded  in  bar  under  s.  13, 
Civil  Procedure  Code,  had  heard  the  parties,  had  framed  its  issues, 
had  taken  evidence  and  proceeded  to  decree  under  chapter  17  of 
the  Civil  Procedure  Code.   I  said  : —  "  I  fully  concur,  and  would 
only  add  that  this  suit  is  exactly  similar  to  Oanesh  Rai  v.  Kalka 
Prasad  (3).   The  ruling  in  that  case  has  been  questioned  subse- 
quently by  Mr.  Justice  Mahmood— JfwAammaflf  SaUmv.Nabian 
Bihi  (1)— who  dissented  from  the  law  as  laid  down  therein.  But 
the  learned  Judge  did  not  discern  that  the  case  of  Oanesh  Rai  v. 
Kafka  Prasad  (3)  was  essentially  distinguished  from  the  three  cases 
fae  had  to  determine.   In  Oanesh  Rai  v.  Kalka  Prasad  (3)  the 
Court  had  h^urd  the  parties,  framed  Issues  after  taking  evidence^ 
and  proceeded  to  judgment.  In  the  cases  before  Mahmood,  J.,  the 
plaintiff  was  non-suited  on  the  preliminary  ground  of  misjoinder.'' 
I  may  add  now  that  the  judgment  in  Oanesh  Rai  v.  Kalka 
Prasad  (3)  was  against  the  plaintiff  on  this  ground.   The  Munsif 
found  that  his  title  was  contained  in  a  sale-certificate.  The  Munsif 
thought  that  this  being  so,  the  plaintiff  was  disqualified  from  prov- 
ing his  title  aliunde :  and  holding  that  the  sale-certificate  was  one 
of  those  documents  which  could  not  be  received  in  evidence  after 
the  filing  of  the  plaint,  he  dismissed  the  plaintiff's  suit  for  want  of 
evidence  and  decreed  accordingly  under  chapter  17  of  the  Civil 

Cl)  I.  U  B.,  8  AU.,  282.         (2)  I.  L.  R.,  9  AIL,  166. 

(d)  I.  L.  B.,  5  AU.,  695.         (4)  Weekly  Notes,  1886,  p.  171, 
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1888  Prooeduie  Code.  Now  in  the  oaie  ol  Salift  Bam  Pathak  v.  Tirbha^ 
SuKH  Lal  Pttfbak  (1)  my  loother  Oldfield  in  hit  judgment  stated  thai 
the  preTionB  mit  waa  dkmiased  on  a  preliminaiy  and  teehnioal 
point,  and  thm  was  no  hearing  or  deoision  of  the  matter  in  issoe 
in  that  suit,  nor  indeed  was  there  any  intention  on  the  part  of  the 
Oourt  to  hear  and  deeide  it;  the  Courts  in  fact,  refused  to  do  so." 
The  report  states  that  the  defeot  was  misjoinder  for  want  of  all  the 
prop^  parties. 

Again  in  Muhammad  Salim.  v.  Ndbian  Bibi  (2)|  my  l»!otber 
Mahmood  wrote  in  his  judgmwt  that  the  previous  suit  waa  dis* 
missed  on  the  ground  of  misjoindery  and  also  becaase  the  suit  waa 
undervaluedy  and  the  plaintifi  had  failed  to  pay»  within  the  time 
fixed,  additional  oourt-fees  required  by  the  Oourt."  The  learned 
Judge  farther  found  that  the  suit  had,  in  fiu)t,  been  dismissed  under 
a.  10  of  the  Court-Fees  Aet.  The  ease  ,was  disposed  of  in  the  man- 
ner oontemplated  by  the  fourth  Ch^>ter  of  the  Civil  ProoedureCode. 
However,  it  appears  that  at  the  hearing  of  both  those  cases  the 
ruling  contained  in  Oaneah  Rai  v.  Kalka  Prasad  (3)  was  dted  and 
relied  upon,  as  if  it  was  oa  all  fours  with  the  two  other  oases.  In 
the  former  of  the  iwo»  in  Salig  Bam  Pathak  v.  Tirhhawan 
Pathak  (1)  my  brother  Oldfield  said :  ^^lamunaUetoooacurinthe 
opinion  expreBsed  by  the  leaxned  Judges  in  the  case  cited  by  the 
Judge,  and  the  view  I  have  taken  ia  supported  by  numerous  ded- 
siona."  In  the  other  case,  that  is  to  say,  in  the  oase  of  Muhammad 
Salimy.  JfabioA  Bibi  (2)  my  brother  Mahmood  at  the  oonolusion 
of  his  judgment  said:  ^'Bes  JmUcata  dicitur  quae  fimm  eofdraver- 
9iarum  fronuntiaHone  Judida  aeeepit  qudd  ml  eoudemnaiiaue  vel 
abtohtione  contingit  (Dig.  XUI,  Tit.  1.  Sec.  I).  The  case  of 
Oarmh  Bai  v.  KoAa  Pramd  abready  referred  to  ignores  tiiis  funda- 
mental principle  of  law;  and  this  is  not  the  first  occasion  upon 
whi(*  my  learned  broaier  Oldfield  and  myself  have  expressed  our 
dissent  from  that  ruling,  and  we  did  so  before  in  a  case— fiWigr 
Bern  T.  Tribkawan  Pathak  (1),  in  which  the  point  of  determination 
ivasvery  simikr  to  this  case." 

(ll  VeMy  Notes,  1886, p.  171.      (2)  I.  L.  R.,  8  IIU  282. 
^  ^  (8)  1.  L.  R.,  5  All.,  595. 
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Am  I  have  poinled  out  above,  it  has  hitherto  seemed  to  me  and  1888 
H  stSl  seems  to  me  thait  there  is  no  cdmilarity  between  those  oases.  Sukh  Lal 
But  it  is  possible  that  the  learned  Judges  in  question  were  misled  ^- 
by  the  reporting  of  the  facts  of  the  ease  of  Oanesh  Bat  v.  Kalka 
Pr98ad{\).   The  report  represents  in  that  ease  that  the  Munsif 
^  dismissed  it  on  the  93rd  May,  1881,  in  the  form  in  which  it  was 
brought  {ba  hmiyat  nm^da)^  on  the  ground  that  the  plaintiff 
had  not  filed  his  eertificate  of  sale  with  the  plaint.""  This  is  an 
insufficient,  if  not  an  incorrect  description  of  the  case  of  Oanesh  Eat 
V.  Kalka  Prasad  (1).  I  have  now  endeavoured  again  to  explain  why 
I  have  thought  this  last  mentioned  case  was  not  on  all  fours  with 
the  cases  beioro  my  brother  Mahmood,  but  essentially  distin* 
guishable  from  them.  I  have  only  now  to  say  that  I  ^tirely  concur 
with  the  judgment  and  the  order  of  the  learned  Chief  Justice. 

Mahmood,  J.^The  faets  of  this  case  are  fully  stated  in  my 
order  of  reference  of  the  30th  July,  1888,  whidi  I  passed  after  ob- 
taining the  learned  Chief  Justice's  permission  to  refer  this  case, 
which  I  may  call  a  very  simple  case,  to  a  Bench  of  more  than  two 
Judges.  It  was  by  an  order  of  the  learned  Chief  Justice  that  the 
case  was  laid  before  this  Bench.  I  confess  frankly  that  I  should 
not  have  passed  that  order  without  much  greater  hesitation  than  I 
have  had,  because  throughout  the  whole  argument  that  was  adress- 
ed  to  me  by  the  learned  pleaders  of  the  parties,  I  regarded  the 
question  raised  as  a  simple  question  which  was  an  elementary  pro- 
position of  law,  after  the  numerous  amount  of  case  authority  that 
existed  on  the  point.  That  question  has  been  mentioned  by  the 
learned  Chief  Justice,  and  I  have  only  to  add  that  I  agree  in  the 
conclusions  arrived  at  by  him. 

But  the  Oidy  justification  whioh  I  could  have  had  to  take  up  the 
time  of  tisee  Judges  ean  be  best  esplaiaed  by  sajring  that  I  am  glad 
to  flue  that  my  broiiter  Tyrrel  has  now  pointed  out  tiiat  the  report 
of  the  case  of  Oanesh  Bai  v.  Kalka  Prasad  (1)  misled  not  only  me  for 
the  first  time,  but  our  late  colleague  Oldfield,  J.,  in  the  case  of  Salig 
Bam  V.  TirbAawan  (2),  and  ako  misled  both  him  and  me  in  a  second 

(1)  I.  L.  R.,  $  AU.,  m,  it)  WtMj  notes,  1885,  p.  171. 
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1888  case.  Further  I  may  be  allowed  to  obserye  that  similar  was  the 
SuKH  Iul"  <liffi<''>lty  which  arose  in  the  case  of  Kudrat  t.  i^ntt*(l).  If  I  oonld 
V.  have  understood  those  rulings  in  the  sense  in  which  my  learned 
brother  has  now  explained  them,  I  should  not  have  considered  it 
necessary  to  entertain  an  apprehension  that  there  was  any  conflict  of 
opinion  in  this  Court  upon  the  question  of  law  dwelt  upon  and 
decided  by  me  in  Muhammad  Salim  y.  Nabian  Bibi  (2).  To  those 
views  I  still  adhere,  and  if  the  smallest  disagreement  existed  upon 
the  Bendi  in  this  case,  I  should  have  considere  d  it  my  duty  to  show 
more  clearly  that  where  an  issue  has  been  raised  and  evidenoe 
received  and  adjudication  arrived  at,  the  suit  does  become  a  ren 
judicata^  and  Muhammad  Salim  v.  Nabian  Bibi  (2)  is  not  opposed  to 
that  view.  It  would  be  simple  expenditure  of  time  to  consider  the 
matter  further,  because  I  concur  in  the  learned  Ohief  Justice's 
judgment  in  the  case  of  Kudrat  v.  Dinu  (1),  and  I  concur  in  the 
view  which  he  has  expressed  in  this  case* 

I  may,  however,  add  for  the  sake  of  further  accuracy  and  of  the 
importance  to  be  attached  to  head-notes,  that  the  head-note  in 
Muhammad  8aUm  v.  Nabian  Bibi  (2)  represents  me  as  holding  that 
the  words  ba  haiiiyat  maujudu  "  must  be  taken  as  amounting  to  a 
permission  to  the  plaintiff  to  bring  another  suit,  within  the  meaning^ 
of  s.  373,  Civil  Procedure  Code.  The  note  goes  beyond  what  I 
said  in  any  portion  of  my  judgment  in  that  case. 

Appeal  allowed. 

1888  FULL  BENCH. 

December  f,   

Before  Sir  John  JSdge,  Ei,,  Chirf  Justice,  Mr.  Jnetiee  TSprreU  and  Mr  JusHee 

Mahmood- 

JANEI  (PLADmTF) «.  NAND  RAM  asd  akotebb  (Dsvsndafts).* 
Hindu  law^Joint  Hindu  family— Hindu  widow— Maintencmoe^&tii  by  eitier-it^ 
law  (tgainit  hrother-in-law^Death  of  pMntijgTe  husband  prior  to  Me  father^s 
death  and  therrfore  devolution  of  fathei's  self  acquired  estate. — Ances- 
tral  property** — Legal  obligation  qf  heir  to  fulfil  moral  obligations  qf  last 
proprietor. 

In  a  Hiada  fftmily  governed  by  the  MithAkthara  law,  and  living  joint  in  food,  and 
wonhipj  there  was  no  joint  or  anoestral  property,  bat  the  father  posseased  certain 
(1)  I.  L.  B.,  9  AU.,  165.      (2)  I.  L.  B.,  8  AU.,  282. 


4 

Digitized  by  Google 


TOL.  XI.]  ALLAHABAD  SEBIES. 


195 


•eparate  and  lelf-acqiiired  property.  He  had  two  fons,  one  of  whom  predeceased  him,  ISSS 

leaving  a  widow.  He  died  intestate,  leaving  a  son  and  a  widow.   The  widow  of  the  

■on  who  had  predeceased  his  father,  was,  at  the  time  of  ))er  husband's  death,  a  minor;  ^ 
ahe  had  never  cohabited  with  him  or  resided  with  his  &mily  or  received  from  them  X^utb  Bax* 
any  maintenance,  bnt  had  always  resided  with  and  been  maintained  by  her  own 
father.  After  her  fiither-in-law's  death,  she  saed  her  brother-in-law  and  her  father- 
in-law's  widow  for  maintenance,  which  she  didmed  to  have  charged  upon  the 
immoveable  property  which  had  belonged  to  the  fSither-in-law  dnnng  his  lifetime, 
and  wliich  was  now  in  the  hands  of  the  defendants. 

Seld  (Mahxood,  J.,  expressing  no  opinion  on  this  point)  that  the  property  in 
ioit,  though  inherited  by  the  defendants,  could  not,  so  far  as  the  plaintiff's  rights 
were'  concerned,  be  correctly  described  as  ''ancestral  property  "  in  the  defendant's 
lands,  from  which  sho  would  be  entitled  to  maintenance ;  inasmuch  as,  during  the 
father's  lifetime,  it  was  not  in  any  sense  ancestral,  and  the  sons  had  no  coparcenary 
interest  in  it,  but  merely  the  contingent  interest  of  taking  it  on  their  father's  death 
intestate,  and,  in  the  case  of  the  plaintiff's  husband,  such  interest,  by  reason  of  his 
predeceasing  his  father,  neverbecame  vested.  Adhibai  v.  Cunandas  2^athm(l)  dissent- 
ed from  on  this  point.   SamUHxti  v.  I/ummibai  (2)  referred  to. 

MM,  however,  that  the  father  was  under  a  moral,  though  not  a  legal,  obligation 
not  only  to  maintain  his  widowed  daughter-in-law  during  his  lifetime,  but  also  to 
make  provision  out  of  his  self-acquired  property  for  her  maintenance  after  his  death ; 
and  that  such  moral  obligation  in  the  father  became  by  reason  of  his  self -acquired 
property  having  come  by  inheritance  into  the  hands  of  his  surviving  son,  a  legal 
obligation  enforceable  by  snit  against  that  son  (who  took  the  estate  not  for  his  own 
benefit  but  for  the  spiritual  benefit  of  the  last  proprietor)  and  against  the  property 
in  question.  Adhibcd  v.  Curtandtu  Nathm  (1),  Oanga  Sat  v.  SUa  Bam  (3)  Kalu  v. 
KcuMbai  (4),  Khetramani  Dasi  v.  Kathinaih  Dot  (6),  Rc^omoney  JDotiee  v.  Skih* 
chunder  MulUe  (6)  and  Tultha  y.  Oopal  Eai  (7)  referred  to. 

Per  Mahxood,  J,— There  is  no  difference  between  the  Mitakshara  and  the 
Bengal  Schools  of  Hindu  law  regarding  the  principle  that  the  right  of  inheritanoe  ia 
Insed  on  the  spiritual  benefits  which  the  heir,  by  taking  the  estate,  renders  to  the 
soul  of  the  deoeased  proprietor.  There  is  a  difference  between  the  two  schools  only 
on  a  matter  of  detail  relating  to  questions  of  preference  between  various  competing 
classes  of  heirs. 

Thb  faotfl  of  this  case  are  fully  stated  in  the  judgment  of  the 
Court. 

Pandit  Sundar  Lai,  for  appellant. 

(1)  1.  L.  B.,  11  Bom.,  199.        (5)  2  B.  L.  B.,  A.  C,  16. 

(2)  1.  L.  B.,  2  Bom.,  673.  (6)  2  Hyde.,  103. 

(8)  1.  L.  B.,  1  All.,  170.  (7)  I.  L.,  B.,  6  All.,  632. 

(4)  I.  L.  B.,  7  Bom.,  127. 
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1888  If  trndu  IbMo  Prcmd^  «nr  the  mpoiufeDto. 
Jujcz  Edge,  0.  J.,  and  Ty&bell,  J.— Mnsammat  Janki,  the  appellant 
Tff^irnRAw  hereaiMlpltiatiff  in  theadtion,  is  toe  widow  of  one Giiasi Bam^ 
who,  whilst  yet  a  minor,  died  in  the  lifetone  of  htt  fsthir  Ehnl 
Bam.  The  defendants-respondents  here  are  Nand  Bam,  the  sole 
surviving  son  of  Khiali  Bam,  andMusammat  Baku,  Elhiali  Barn's 
widow.  The  plaintiff  sought  bj  lier  aotion  a  decree  for  jnaintenaaoe 
and  to  have  that  maintenanoe  changed  upon  inunovahle  property 
which  43he  alleged  belonged  to  Ehiali  Bam  ia  his  Ufetiaie  and  to  ba 
now  in  the  haods  of  the  defendants,  fieverel  questions  were  Taised 
by  the  written  statement  of  the  defendants.  For  the  purposes  of 
this  second  appeal  it  is  only  necessaiy  to  refer  to  two  of  them.  It 
was  alleged  that  the  pkimtiff  had  left  Khiali  Bam'j  home  and  had 
rinee  been  sappoited  by  her  own  father.  It  was«lso  alleged  Unit 
some  of  the  property  in  question  had  been  purchased  by  EfaialiBam 
and  Musammat  Bukku  out  of  moneys  aoquiied  by  tiade,  and  'Aat 
other  portions  of  it  had  been  acquired  by  Musammat  BuUlu  wifli 
her  own  moneys.  The  Munsif  of  Amroha  by  his  decree  of  the  26th 
November  1886,  diamisBed  the  daim  with  costs.  On  appeal  thoSuh- 
ordinate  Judge  of  Moradabad  found  that  the  pbintLff  had  been 
married  to  Ghasi  Bam ;  tbat^Jhasi  Bam  had  died  whilst  die  was  yet 
a  minor ;  that  the  gauna  ceremony  of  the  plaintiff  had  not  been  per- 
formed ;  that  the  plaintiff  had  always  lived  in  the  house  of  her  own 
father;  that  she  had  never  gone  to  the  house  of  her  f ather'4n-law 
Ehiali  Bam  or  Ghad  Bam^  her  late  husband ;  that  the  plaintiff 
had  always  been  supported  by  her  own  father ;  that  E3uali  Bam  had 
never  made  her  any  aHowanoc  for  maintenance;  thattiiie  property  in 
question  was  not  ancestral  property  of  Ehiali  Bam,  but  had  solely 
belonged  to  him,  since  whose  death  it  has  been  held  by  his  surviving 
son,  Nand  Bam.  The  Bubordmate  J udge,  holding  that  according  to 
Hindu  law  the  plaintiff  could  not  get  her  maintenance  charged 
upon  or  settled  out  of  property  in  whidi  her  late  husband  flhasi 
Bam  had  no  rightj  by  his  decree  dismissed  her  appeal  with  costs 
and  confirmed  the  decree  of  the  Mundf .  From  that  decree  of  the 
Subordinate  Judge  this  second  appeal  has  been  brought. 
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Ab  we  read  tiie  finding  of  thefaot  of  the  Subordinate  Judge,  the 
propertj  in  qnestion  was  the  self -neequired  property  of  Ehiali  Bnm  j^ski 
who  having  made  no  disposition  affeotuig  it,  it  •eame  on  hisdeath  to 
the  snrnving  Bon,  the  defedant  Nand  Bam. 

It  has  not  been  suggested  ttiat  any  propeHy  in  nidoh  Kfaiali 
Bam  had  any  intersst  other  than  that  in  suit  eame  to  the  hand  of 
Nand  Bam. 

Mr.  Madho  Prasad^  who  appeared  before  us  lor  the  respondents, 
did  not  contend  that  the  f  aot  that  Ihe  phunttff  had  always  resided 
with  and  been  supported  by  her  own  father  and  that  no  allowance 
f  cr  maintenance  had  been  made  to  her  hy  her  late  husband  or  by 
Ehidi  Bam,  could  under  the  coroumstanoeB  of  Ihia  case  of  itself 
disratitle  her  to  maintain  this  suit 

Under  these  cireumstanoes  Ihe  sole  question  which  we  have  to 
consider,  iswhether  the  phdntiffcan  maintain  this  suit,  havingregard 
to  the  fact  that  the  only  property  whidi  has  come  to  the  hands  or 
into  the  possession  of  the  defendant  Nand  Bam  was  property  sepa- 
rately or  self -acquired  by  his  deceased  father  £ahali  Bam. 

Pandit  Bundar  Lai  on  behalf  of  the  plaintiff  oontended,  firstly, 
that  as  Ghasi  Bam,Khiali  Bam,  and  the  defendant  Nand  Bam 
had  during  their  joint  liyes  been  members  of  a  joint  Hindu  family, 
they  were  coparceners,  and  that  Ghasi  Bam  had  a  oc^arcenary  right 
in  the  self-aoquiredpropeity  of  his  father,  tsubjeot,  howeyer,  to  the 
liability  of  having  that  right  defeated  by  a  disposition  by  Ehiali 
Kam  of  the  property,  and  as  no  such  disposition  had  taken  }^ace,  the 
properly  in  question  must  be  regarded  as  ancestral  property  in  the 
hands  of  Nand  Ram ;  and,  secondly,  ihat  wlwther  the  propmiy  in 
question  can  be  regarded  as  ancestral  property  or  not,  there  was  a 
moral  ob%ation  oq  duah  Bam  to  maintain  and  to  provide  for  the 
future  maintenance  of  his  widow  daaghtor-in-law,  the  plainti£F, 
and  that  that  obligation,  which,  so  far  as  Khiali  Bam  was  concerned, 
was  merely  amoral  obligation,  became  a  legal  obligation  on  the  part 
of  his  surviving  son  Nand  Bam  by  reason  of  Nand  Bam's  having 
on  the  death  of  Ehiali  Bam  tak^  the  property  in  question  by  inhe- 
ritance.   Mr.  Madho  Prasad^  on  behalf  of  the  defendants-respond- 


Digitized  by  Google 


198 


THE  INDIAN  LAW  BEPOETS. 


[VOL.  XL 


1888  rents,  on  the  other  hand,  oontended  that  the  property  in  question 
Ja|iki  cannot,  so  far  as  the  plaintiff  is  concerned,  be  considered  as  ancestral 
um  Biic  P^^P^^  ^  hands  of  Nand  Bam,  and  that  no  such  legal  obliga- 
tion has  arisen.  Pandit  Sundar  Lai  for  the  plaintiff  mainly  relied 
upon  the  judgment  of  Mr.  Justice  Farran  in  Adhibai  v.  CursandM 
Nathu  (1)  and  the  oases  therein  referred  to  in  support  of  both  of 
his  contentions. 

As  we  understand  the  term  ancestral  property,  the  property  in 
question  here  might  as  regards  the  rights  of  Nand  Bam  and  his  sons 
or  descendants  if  any  inter  Be  be  correctly  decribed  and  treated  as 
ancestral  property,  but  we  think  that  so  far  as  the  plaintiff's  rights 
if  any,  are  concerned  it  would  be  incorrect  to  disoribe  it  as  ancestral 
property  in  the  hands  of  Nand  Bam.  It  was  the  self  and  separately 
acquired  property  of  Khiali  Bam  over  which  he  had  an  absolute 
power  of  disposition  and  in  which  his  sons  had  during  his  lifetime 
no  interest  other  than  the  contingent  interest  of  the  right  to  take  it 
by  inheritance  on  his  death  in  case  he  had  made  no  disposition  of  it. 
During  the  lifetime  of  Khasi  Bam  and  also  during  the  lifetime 
of  Ehiali  Bam  the  property  in  question  was  not  any  sense  of  the 
term  as  we  understood  it  ancestral  property. Nor  was  it  in  our 
opinion  property  in  which  there  was  any  coparcenary  right,  and  we 
fail  to  see  on  what  principle  the  plaintiff  is  entitled  to  haye  the  pro- 
perty treated,  so  far  as  she  is  concerned,  as  ancestral  property  in  the 
hands  of  her  baother-in-law  Nand  Bam.  In  our  opinion  the  plaintiff 
would  necessarily  fail  in  the  suit  if  her  right  to  the  relief  asked  for 
depended  solely  on  the  question  as  to  whether  the  property  could 
be  regarded  so  far  as  she  is  concerned  as  ancestral  property"  in 
the  hands  of  Nand  Bam. 

It  may,  we  consider,  now  be  treated  as  settled  law,  so  far  at  least 
as  these  Provinces  are  concerned,  that  a  Hindu  widow  cannot  main 
tain  a  suit  for  maintenance  against  her  father-in-law  if  he  has  no 
fund  with  the  disposal  of  which  his  son,  if  alive,  could  interfere^ 
and  if  he  has  inherited  nothing  from  his  son  and  has  not  had  his 
rights  in  any  property  enlarged  by  his  son's  death,  that  her  right 

(1)  L  L.  B.,  U  Bom.,  109. 
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under  suoh  oiFOumstanoes  as  agamst  her  &fher-iii-law  tamaintenanoe  1888 
is  one  of  moral  and  not  one  of  legal  obligation  enf  oroeable  by  a  suit —  jIhki 
see  Oanga  Bai  t.  8ita  Bam  (1).   Such  also  appears  from  the  ^^'^ 
judgment  of  Sir  Oharles  Sargeant^  OJ.,  and  Mr.  Justice  Nanabhai 
Haridas  in  Kalu  t.  Kashibai  (2)  to  be  the  law  in  Bombay.  Sir 
Barnes  Peaoook,  G.J.,  Mr.  Justice  Maopherson  and  Mr.  Justice 
Norman  in  Khetramani  Dasi  t.  Kaahinaih  Das  (3)  apparently  oon- 
fiidered  that  such  was  the  law  applicable  in  the  High  Oourt  at 
Calcutta. 

Under  these  circumstances  it  is  necessary  to  consider  whether  or 
not  the  second  contention  of  Pandit  Sundar  Jtal  is  well  founded. 
Mr.  Justice  Farran  in  his  judgment  in  Adhibeiy.  Cursandas  Nathu(i) 
seems  to  have  considered  that  property  acquired  by  inheritance  was 
ancestral  property.  In  the  case  before  him  the  property  which  was 
in  the  hands  of  the  defendant,  Cursandas,  had  been  the  self -acquired 
property  of  his  father,  who  was  the  father-in-law  of  the  plaintiff 
Adhibai.  Mr.  Justice  Farran  at  page  208  is  reported  to  have 
fiaid,  In  considering  whether  a  widowed  sister-in-law  is  entitled 
to  claim  maintenance  from  her  brother-in-law,  with  whom  her  hus« 
band  was  in  his  lifetime  joint,  the  only  question  the  Courts  ask  is, 
has  such  brother-in-law  ancestral  property  in  his  hands,"  and  at 
page  209  he  is  further  reported  to  have  said,  the  authorities  justify 
me,  I  consider,  in  holding  as  I  do,  that  the  defendant  in  this  case  is 
legally  bound  to  provide  the  plaintiff  with  maintenance  out  of  the 
property  which  he  has  inherited  from  his  father  Nathu  Jadowji." 
"With  the  latter  proposition  we  agree.  Undoubtedly  in  this  case,  as 
in  that  before  Mr  Justice  Farran,  the  widow's  husband,  her  father- 
in-law  and  mother-in-law  the  defendant,  had  all  been  members 
of  a  joint  Hindu  family,  but  of  a  Hindu  &mily  in  which  there 
-was  during  the  lifetime  of  her  husband  or  that  of  her  father-in-law 
no  joint  or  ancestral  properly  as  we  understand  the  term  and  no 
property  in  which  her  husband  ever  had  any  right  or  interest  except 
the  bare  contingent  right  of  inheritance  in  case  of  the  father  not 
disposing  of  the  property  and  of  the  husband  surviving  him.  We 

1)  I.  L.  R.,  1  All.,  170.  (3)  2  B.  L.  R.,  A.  C,  15. 

2)  I.  L.  R.,  7  Bom.,  127.  (4)  1.  L.  R.,  11  Bom.,  199. 
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1888     foil  to  see  bow  tbat  property  which  during  the  lifetime  of  the 
j^jjjj    plaintiflE's  husband  or  that  of  her  father-in-law,  never  was  joint  or 
liTB  RiM  ^'^^^^'^^  property,  became,  so  far  as  the  plaintiff  was  concerned, 
'  ancestral  property  on  the  death  of  her  father-in-law,  whidi  was 
subsequent  to  that  of  her  husband.   The  plaintiff's  husband  never 
had  any  share,  nor  any  vested  interest  in  any  share  in  the  jHroperfy 
which  came  to  the  defendant's  hands ;  he  was  simply  during  his 
lifetime  a  member  of  a  joint  Hindu  family  in  which  there  was  no 
joint  or  ancestral  property ;  his  death  prior  to  that  of  his  father,  as 
the  result  showed,  prevented  his  obtaining  any  vested  right  or 
interest  in  the  property ;  he  had  not  been  excluded  from  any  share 
in  the  property,  and  at  the  time  of  his  death  had  not,  nor  had  the 
plaintiff  any  right  of  maintenance  out  of  the  properly. 

We  do  not  infer  from  the  judgments  referred  to  in  page  208  of 
the  report  of  Mr«  Justice  Farran's  judgment,  that  Sir  Michael 
Westropp,  C.J.,  Norman,  G.J.,  or  Sir  Barnes  Peacock,  O.J.,  would 
have  considered  that  the  property  in  question  could,  so  far  as  the 
plaintiff  is  concerned,  be  described  as    ancestral  property." 

In  the  case  of  Savitribai  v.  Luximtbai  (1)  according  to  the  report 
of  the  judgment  delivered  by  Sir  Michael  Westropp,  O.J.,  that 
learned  Judge  in  giving  his  reasons  for  holding  that  the  plaintiff's 
suit  before  him  must  fail,  appeared  to  have  distinguished  between 
ancestral  estate  and  estate  of  the  plaintiff's  husband  or  his  father. 
He  stated  the  second  reason  why  the  plaintiff's  suit  must  fail  as 
follows : — because  at  the  time  of  the  institution  of  the  plaintiff's 
suit,  there  was  not,  in  the  possession  or  subject  to  the  disposition  of 
Sadasiv  any  ancestral  estate,  or  estate  of  the  plaintiff's  husband  or 
his  father." 

We  are,  however,  of  opinion  that  there  was  a  moral  obligation  on 
Ehiali  Bam,  not  only  to  maintain  his  widowed  daughter-in-law  dur« 
ing  his  lifetime,  but  also,  as  he  had  self -acquired  property  which  he 
could  have  made  available  for  a  provision  for  her  future  maintenance, 
to  make  such  provisioli  for  her  maintenance  after  his  death,  and 
that  such  moral  obligation  in  Khiali  Bam  became  by  reason  of  the 

(I)  I,  L.  R. .  2  Bom.,  673. 
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eelf-aoquired  property  of  Ehiali  Bom  having  oome  by  right  of  1838 
inheritanoe  into  the  hands  of  Nand  Bam,  a  legal  obligation  enf  oroe-  Tlski 
able  by  suit  against  the  defendant  Nand  Bam  and  the  property  in  ^^^'^^ 
question.  Chief  J nstioe  Norman  considered  that  a  Hindu  heir  takes 
property  subjeot  to  a  legal  obligation  of  maintaining  persons  whom 
fhe  deceased  proprietor  was  morally  bound  to  maintain"  [see  his 
judgment  in  Bqifomaney  Dosaee  v.  Shibchunder  MuUick  (1)].   It  is 
true  that  the  passage  in  his  judgment  to  which  we  refer  was  merely 
oUterj  and  further  that  the  authorities  which  he  quotes  do  not,  so 
&r  as  we  understand  them,  go  quite  so  far.   In  referring  to  that  case 
Sir  Barnes  Peacock,  0.  J.,  in  his  judgment  in  Kheiramani  Dasi  y. 
Kashinath  Das  (2)  says, The  rule  laid  down  in  Bajjomoney  Dmee 
V.  Shibchunder  Mullick  (1),  namely,  that  the  maintenance  of  a 
son's  widow  is  a  mere  moral  duty  on  the  part  of  her  father-in-law  and 
fhot  the  case  is  distinguishable  from  those  in  which  an  heir  takes 
property  subject  to  the  obligation  of  maintaining  persons  who  are 
excluded  from  inheritance,  or  those  whom  the  deceased  proprietor 
"was  morally  bound  to  maintain,  appears  to  me  to  be  correct.  The 
obligation  of  an  heir  to  provide  out  of  the  estate  which  descends  to 
him  maintenance  for  certain  persons  whom  the  ancestor  was  legally 
or  morally  bound  to  maintain  is  a  legal  as  well  as  a  moral  obliga- 
tion, for  the  estate  is  inhmted  subject  to  the  obligation  of  providing 
such  maintenance."  This  also  was  apparently,  so  far  as  this  parti- 
cular point  is  concerned,  merely  an  obiter  dictum^  and  we  infer  from 
the  passage  in  his  judgment  which  we  shall  immediately  quote  that 
Sir  Barnes  Peacock  had  some  doubt  as  to  whether  the  proposition 
had  not  been  too  broadly  stated  by  him. 

The  passage  we  refer  to  is  to  be  found  at  page  35  of  the  report 
and  is  as  follows:—*^  If  a  son  takes  his  father's  estate,  or  a  widow 
her  husband's  estate  by  inheritance,  it  is  only  reasonable  that  they 
should  be  held  legally  liable  to  do  what  the  father  or  husband  was 
morally  liable  to  do,  and  which  it  is  to  be  presumed  he  would  have 
done  out  of  the  estate  if  he  had  lived ;  but  I  am  not  sure  that  even 
in  such  cases  the  legal  liability  is  carried  to  that  extent." 

(1)  2  Hyde.,  103.  (2)  2  B.L.B.,  A.      at  p.  34. 
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1888        The  reaflon  why  Sir  Barnes  Peaoook  ooixsldered  that  such 
J^^j^    obligation  in  the  case  of  a  widow  arose  appears  in  the  following 
V.       passage  whioh  we  quote  from  page  35  of  the  report  of  his  jadg- 
'  ment      The  maintenance  of  a  widow  being  a  moral  obligation  on 
the  late  proprietor,  the  son  who  inherits  takes  the  estate  not  for  his 
own  benefit  but  for  the  spiritual  benefit  of  the  late  proprietor,  and 
he  ought  to  perform  the  obligation  of  maintaining  the  widow." 
This  view  of  the  law  seems  to  us  to  be  equitable  and  according  to 
good  conscience  and  to  be  one  which  we  may  apply,  in  these  Pro- 
vinces. 

In  saying  tihs  we  do  not  overlook  the  fact  that  the  Mitakshara 
is  the  ruling  authority  in  these  Provinces  and  that  ^'propinquity, 
according  to  the  Mitakshara,  is  the  ruling  law  of  inheritance.  The 
propinquity  is  consanguineous,  according  to  Yisvesara  Bhatta  and 
Balam  Bhatta,  two  eminent  commentators  of  the  Mitakshara,  and 
it  is  measured,  says  Mitra  Misra,  the  great  expounder  of  the  Bena- 
res school,  by  the  spiritual  benefits  conferred  on  the  deceased  pro* 
prietor.  Spiritual  benefits,  says  the  author  of  the  Viramitrodaya, 
furnish  the  great  test  of  consanguineous  propinquity.  Spiritual 
benefits,  he  adds,  cannot  create  the  heritable  right,  it  is  true;  but  it 
determines  with  precision  the  preferable  right  of  gotrajas  and  other 
heirs,  where  there  is  more  than  one  claimant  to  the  heritage."  The 
passage  which  we  have  just  quoted  is  from  the  Tagore  Law  Leotures 
of  1880  at  pages  617  and  648. 

The  case  imder  consideration  appears  to  us  to  be  analogous  to 
that  in  which  a  son  who  has  inherited  property  from  his  father  is 
bound  to  carry  out  what  his  father  has  promised  for  religious  pur- 
poses (Blatyayana,  1  Dig.  229,  Mayne  on  Hindu  Law  and  Usage, 
para.  27S,  3rd  ed.)  and  to  the  liability  of  a  brother  who  has 
assets  from  his  father  in  his  hands  to  provide  for  the  marriage  ex- 
pense of  his  sister.  We  are  not  aware  that  it  has  ever  been  deci- 
ded that  the  obligation  of  a  father  to  provide  for  the  marriage  ex- 
penses of  his  daughter  is  higher  than  a  moral  obligation.  On  this 
question  of  marriage  expenses  we  refer  to  Colebrooke's  Digest, 
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"Volume  2,  paras.  121, 125,  and  420,  and  to  TuUha  v.  Gopal  Rat  (1).  ms 
"We  are  of  opioion  that  this  appeal  should  be  allowed,  the  deoree 
of  the  Subordinate  Judge  set  aside,  and  the  ease  remanded  under 
8.  662  of  the  Code  of  Oivil  Procedure  to  the  lower  appellate  Court 
to  be  disposed  of  on  the  merits  acoording  to  law.  We  are  also  of 
opinion.that  the  oosts  should  abide  the  result. 

Mahmood,  J.*--I  am  of  the  same  opinion.  The  facts  of  this 
oase*are  simple,*but  the  question  of  law  which  they  raise  is  impor- 
tant, and  not  free  from  difficulty. 

The  following  table  shows  the  relative  position  of  the  parties  — 
Ehiali  Bam. 


Ghasi.       Musst  Lukku       Nand  Eam 
I  (widow,  deft.)  (deft.) 

Musst.  Janki 
(widow,  plff.) 

The  property  to  which  the  litigation  relates  has  been  found  by 
the  Courts  below  to  be  the  self -acquired  property  of  Ehiali  Bam,  a 
Hindu  of  the  Yaishy  a  caste,  whose  inheritance  is  admittedly  governed 
by  the  rules  of  the  Mitakshara  law.  It  has  further  been  admitted  by 
the  learned  pleaders  of  the  parties  that  the  family  resided  together 
as  a  joint  Hindu  family. 

During  his  nonage  Ghasi  was  married  to  the  plaintifiE  Musam- 
mat  Janki,  who  was  herself  a  minor  at  the  time,  and  it  has  been 
found  that  the  gauna  ceremoney  of  theplaintifE  was  not  even  per- 
formed," when  Ghasi  died  during  the  lifetime  of  his  father,  mother 
and  brother.  It  must,  therefore,  be  taken  as  a  finding  of  fact  that 
the  plaintifE  never  cohabited  with  her  husband  as  man  and  wife,  and 
that  her  position  is  now  that  of  a  virgin  widow. 

Ehiali  Bam  died  about  nine  months  before  the  suit  leaving  a 
son  Nand  Bam  and  a  widow  Mussammat  Bukku,  both  of  whom  are 
defendants  to  this  action. 

The  action  was  brought  by  Musammat  Janki  for  recovery  of 
Bs.  8-0-0  per  mensem  as  maintenauce  from  the  1st  August,  1886, 

(1)  I.  L.  B..  6  All.,  682. 
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1862  as  a  charge  upon  oertain  moveable  and  immoveable  properties  men- 
j^j^  tioned  in  the  plaint  as  forming  the  estate  of  the  deoeased  Khiali 
^  Bam  inherited  by  the  defendant  Nand  Bamand  now  in  his  hands. 

The  suit  was  resisted  upon  various  grounds  which  need  not  be 
stated  for  the  purposes  of  this  appeal,  beyond  the  solitary  ground 
upon  which  the  lower  appellate  Oourt  has  concurred  with  the  first 
Court  in  dismisfting  the  suit. 

That  ground  is  that  the  plaintiff's  husband  Ghasi  having  pre-de- 
oeased  his  father]Khiali,  inherited  nothing,  and  the  property  being 
the  self-acquired  property  of  Ehiali,  it  devolvedby  inheritenee  npon 
his  surviving  son  Nand  Bam,  unencumbered  with  any  such  diarge 
of  the  plaintiff's  maintenance  as  she  dauned  in  the  suit 

In  support  of  this  second  appeal  it  has  been  argued  that  the 
view  adopted  by  the  lower  Oourts  proceeds  upon  a  misapprehensioD 
of  the  Hindu  law,  and  that  the  plaintiff-appellant's  claim  should 
have  been  decreed.  In  maintaining  this  proposition  Pandit  Sundar 
Lai  for  the  appellant  has  contended  that  although  the  property  in 
the  hands  of  Khiali  was  self -acquired,  and  as  sudi  free  from  any 
legal  liability  to  the  maintenance  of  the  plainttff  ,  it  became  ancestral 
property  upon  the  death  of  Khiali,  and  must  be  regarded  as  such 
in  the  hands  of  Nand  Bam  defendent  for  purposes  of  this  suit,  and 
that  the  property  is  therefore  subject  to  the  charge  of  the  plaintiff's 
maintenance  as  claimed.  In  support  of  this  contention  the  ruling 
of  the  Bombay  High  Oourt  in  Adhibai  v.  Cursondas  Nathu  (1) 
has  been  cited.  In  that  case  Farran,  J.,  relying  upon  some  older 
rulings,  came  to  the  conclusion  that  where  the  property  was  the 
self-acquired  property  of  the  deceased  father-in-law,  the  widow  of 
a  pre-deceased  son  could  daim  maintenance  from  her  husband's 
brother  who  had  succeeded  to  the  estate  of  his  &ther,  that  is,  the 
widow's  father-in-law.  The  learned  Judge  also  held  that  such 
property  must  be  dealt  with  as  ancestral  property  in  the  hands  of 
the  brother-in-law  and  as  scfoh  liable  to  the  widow's  daim  for  main- 
tenance. The  learned  Judge  further  held  that  the  widow  (plaintiff) 
being  legally  entitled  toolaun  maintenance  from  her  brother-in-law 

(1)  I.  L.  R.,  11  Bom.,  199. 
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the  defendant,  she  was  entitled  to  separate  maintenance^  and  that  1888 
the  defendant  could  not  insist  upon  her  living  in  his  house.  jInki 

The  rulling,  no  doubt,  goes  the  whole  length  of  Pandit  Sundar  ^^^'^^ 
LaFs  contention ;  but  that  contention  is  resisted  on  behalf  of  the 
respondents,  on  two  main  grounds.  The  first  is  that  inasmuch  as 
the  property  was  the  self-acquired  property  of  Ehiali,  neither  he 
personally  nor  the  estate  in  his  hands  was  liable  to  the  plaintiiS's 
daim  for  maintenance.  The  second  is  that  the  property  not  being 
ancestral  in  the  hands  of  Ehiali,  his  son  the  deceased  Ghasi  had  no 
vested  interest  in  the  property,  and  having  predeceased  his  father, 
no  kind  of  interest  in  the  estate  of  Ehiali  could  devolve  upon  the 
plaintiff  even  in  respect  of  maintenance.  Li  support  of  this  latter 
part  of  the  argument  it  has  been  urged  that  the  maintenance  of  a 
widowed  daughter-in-law  by  the  father-in-law  being  a  purely  moral 
obligation  under  the  Hindu  law,  the  obligation  cannot  convert  itself 
into  a  legal  obligation  by  the  mere  fact  of  the  father-in-law's  death 
and  the  devolution"  of  his  estate  by  inheritance  on  his  surviving  son. 
It  has  also  been  urged  that  the  solitary  text  in  such  cases  is  the 
general  rule  of  Hindu  law  that  the  obligation  to  maintain  the  widow 
is  not  absolute,  but  is  conditioned  upon  the  fact  of  the  person 
against  whom  maintenance  is  daimed  having  inherited  the  property 
of  her  late  husband,  and  that  where  this  condition  is  not  satisfied^ 
the  widow's  daim  for  maintenance  cannot  prevail  (Tagore  Law 
Lectures,  1879,  p.  446). 

Li  dealing  with  this  contention,  it  seems  to  me  advisable  to 
state  briefly  some  propositions  of  Hindu  law  which  are  settled  by 
authority  and  form  steps  of  the  reasoning  upon  which  my  judgment 
will  proceed. 

The  first  proposition  is  that  a  widowed  daughter-in-law  has  no 
legal  right  to  claim  maintenance  from  her  father-in-law  who 
has  only  self-acquired  property  in  his  hands,  and  that  the  obli- 
gation to  maintain  her  out  of  such  property  is  a  merdy  moral  and 
not  a /^^o/ obligation  on  the  part  of  the  father-in-law.  For  this 
proposition  Bajjomoney  Dossee  v.  Shibcktmder  Mullick  (1)  Ehetra 

(1)  2  Hyde.,  103. 
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1888  -Dflsf  V.  KoBhinath  Dob  (1)  Oanga  Baiy.  Sita  Ram  (2) 

—  and  Kalu  t.  Kashibai  (3)  which  followed  the  earlier  Full  Bench 
V.       ruling  in  Savitrtbai  v.  Laximihai  (4)  are  distinct  authorities. 

ETpfiAM.  Qij^^  Becond  proposition  is  that  a  widowed  daughter-in-law  is 
entitled  to  claim  maintenance  from  her  fttther-in-law  who  was  in 
possession  of  the  joint  ancestral  estate  of  the  family  of  which  her 
deceased  husband  was  a  member  under  the  Mitakshara  law  and  had 
predeceased  his  father.  The  Full  Bench  ruliAg  of  this  Court  in 
Mu%anmat  Lalti  Kuar  y.  Oanga  Bishan  (5)  is  authority  for  this 
proposition,  and  is  in  accord  with  the  ruling  of  the  Madras  High 
Court  in  VisMehi  Amtnal  v.  Annasamy  Saatry  (6). 

But  neither  of  these  two  propositions  coyers  the  question  now 
before  us,  m.,  whether  a  widowed  daughter-in-law  is  entitled  to 
claim  maintenance  out  of  the  self-acquired  estate  of  her  father-in-law 
who,  dying  intestate,  has  left  tho  property  to  be  inherited  by  his 
surviving  son. 

Li  considering  this  question  I  have  felt  some  difficulty  in  conse- 
quence of  the  fact  that  even  under  the  Benares  school  of  the  Mitak- 
shara law,  the  son  does  not  by  his  birth  acquire  any  vested  or  even 
what  has  been  called  inchoate interest  in  his  father's  self-acqured 
property,  and  that  a  Hindu  widow  cannot  in  respect  of  the 
inheritance  of  such  property  represent  her  husband  by  any  such 
rule  as  the  doctrine  oijus  representationis.  The  result  is  that  (to 
use  the  words  of  Mr.  Mayne's  work  on  Hindu  law,  s.  452)  she 
can  only  succeed  to  his  property  or  rights,  that  is,  to  the  property 
which  was  actually  vested  in  him,  either  in  title  or  in  possession, 
at  the  time  of  his  death.  She  must  take  at  his  death  or  not  at  alL 
No  fresh  right  can  accrue  to  her  as  widow  in  consequence  of  the 
subsequent  death  of  some  one  to  whom  he  would  have  been  heir 
if  he  had  lived  Hence  no  claim  as  heir  can  be  set  up  on  behalf  of 
the  widow  of  a  son,  &c.," 

In  the  present  case  therefore  it  is  dear  that  the  plaintiff's 
husband  Ghasi  had  no  vested  interest  in  Eihali's  self-acquired  pro- 

(1)  2,  B.  L.  R.,  16      i  10  W.  E.,  89  P.  B.     (4)  I.  L.  R.,  2  Bom.,  573. 


(5)  N.  W.  P.  H.  C.  Rep.  1876,  p.  261. 

(6)  6  Mad.,  H.  0.  Bep.,  160. 
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pertjy  and  that  the  plaintiff  oonld  not  therefore  have  any  interest  188B 
in  the  inheritance  from  £hiali.   Her  rights  must  therefore  depend  j^j^ 
upon  some  principle  of  the  Hindu  law  other  than  the  rules  of  v. 
mnentanoe  by  widows. 

It  has  been  argued  that  since  the  plaintiff's  husband  Ghasi  never 
liyed  long  enough  to  acquire  any  vested  interest  in  his  father, 
Khiali's  self-aoquired  property,  therefore  the  defendant  Nand  Bam 
inherited  that  property  by  direct  succession  to  Khiali  and  cannot 
be  regarded  as  in  possession  of  any  portion  of  the  property  either 
as  the  inheritor  or  successor  by  survivorship  of  his  brother  Ghasi's 
share.  And  on  the  basis  of  this  contention  we  are  asked  to  hold 
that  the  plaintiff  is  not  entitled  to  any  maintenance  out  of  the 
estate  of  Elhiali  even  in  the  hands  of  the  defendant  Nand  Earn. 
In  support  of  this  contention  the  following  passage  from  the 
Smriti  Chandi  iha  has  been  relied  upon : — 

"  In  order  to  maintain  the  widow,  the  elder  brother  or  any  of 
the  others  above-mentioned  must  have  taken  the  property  of  the 
deceased,  the  duty  of  maintaining  the  widow  being  dependent  on 
taking  the  property  "  (Chapter  XI,  s.  1,  s.  34). 

This  passage  as  understood  by  Mr.  Mayne  (Hindu  Law,  s.  375^ 
p.  418)  and  Dr.  Trailokyanath  Mitra,  Tagore  Law  Lectures^  1879, 
pp.  444-46)  no  doubt  favours  the  contention  for  the  defendants- 
respondents  ;  but  having  considered  the  matter,  I  am  of  opinion 
that  the  rule  cannot  be  understood  to  be  exhaustive  in  the  sense  of 
excluding  the  widow's  right  of  maintenance  when  such  right  may 
arise  from  other  rules  of  the  Bindu  law  than  the  doctrine  to  which 
the  text  refers.  Without  therefore  questioning  the  authority  of 
the  text  or  the  accuracy  of  the  rule  which  that  text  contains,  I 
hold  that  under  the  circumstances  of  this  case  the  plaintiff  is 
entitled  to  claim  maintenance  out  of  the  self-acquired  property 
of  Elhiali  Bam  when  in  the  hands  of  his  son  and  heir,  the  defend- 
ant, Nand  Bam. 
The  steps  of  reasoning  which  lead  me  to' the  conclusion  are— 
(1)— A  Hindu  father  is  xmder  a  moral^  if  not  a  legale  obligation 
to  give  his  daughter  in  marriage. 
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1888        (2)  By  manriage  a  Hinda  woman  ceases  to  belong  to  her 
j^ji    parental  family  and  becomes  a  member  of  her  husband's  iiBmily. 
jm^BiM  The  head  of  a  Hinda  family  is  Vonnd  morally ^  if  not 

legally ,  to  provide  for  the  maintenance  of  all  the  members  of  the 
family  according  to  the  yarioos  roles  applicable  to  the  daims  of 
eash  class  of  members. 

(4)  Although  a  father-in-law  in  possession  only  of  self-acquired 
property  is  not  legally  compellable  to  maintain  his  son's  widow,  yet 
the  Hindu  law  imposes  a  moral  obligation  on  him  to  provide  for 
her  maintenance. 

(5)  An  easenUal  element  of  the  son's  right  of  inheritance  from 
his  &ther  is  the  spiritual  benefit  which  in  the  contemplation  of  the 
Hindu  law  the  son  confers  upon  the  soul  of  his  deceased  father. 

(6)  Therefore  the  son  inheriting  the  self-acquired  property  of 
his  father  takes  that  property  subject  to  such  moral  obligations 
as  are  conducive  to  the  spiritual  benefit  of  his  f  ather^  and  that  such 
moral  obligations  become  legal  obligations  as  against  the  son  who 
holds  his  father's  property  by  inheritance. 

I  shall  deal  with  each  of  these  points  seriatim. 

As  to  the  first  point,  I  refer  to  the  text  of  Manu  where  he 
says : — Reprehensible  is  the  father,  who  gives  not  his  daughter  in 
marriage  at  the  proper  time  "  (Ohapter  IX,  s.  4) ;  also  to  the  text  of 
Eatyayana,  who  says :  ^'  If  a  damsel,  yet  unmarried,  arrive  at  puberty 
in  the  house  of  her  father,  he  is  guilty  of  in&ntioide  by  detaining 
her  at  a  time  when  she  might^have  been  a  mother ;  and  the  damsel  is 
held  degraded  to  the  servile  class"  (Golebrook's  Digest  of  Hindu 
Law,  3rd  ed.,  voL  II,  p.  297).  It  was  no  doubt  with  reference  to 
these  precepts  of  the  Hindu  law  which  are  also  fortified  by  the 
usage  of  the  Hindus,  that  the  father  of  the  plaintiff  Musammat 
Janki  gave  her  in  marriage  to  the  deceased  Ghasi  before  she  had 
attained  the  age  of  puberty.  And  I  may  here  say  that  under 
the  Hindu  lawmarriage  is  not  a  civil  contract  as  it  is  in  some  other 
systems  of  jurisprudenoe,  but  is  a  sacrament  (vide  Dr.  Gurudas 
Banerjee's  Tagore  Law  Lectures,  1878,  p.  30)  which,  so  far  as  the 
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wQman  is  oonoemed,  ranks  as  high  as  the  oeremony  of  Upamyam  1888 
or  investiture  of  the  sacred  thread  in  the  case  of  males,  a  oeremony  j^^i 
which  implies  regeneration  or  second  birth  in  the  contemplation  ^^^'-^^ 
of  the  Hindu  law  as  explained  by  me  in  Chnga  Sahai  y.  Lekhraj 
Singh  (1).   "To  use  the  words  of  Manu,  the  nuptial  oeremony  is 
considered  as  the  complete  institution  of  women,  ordained  for 
ihem  in  the  Veda  "  (Manu,  Chap.  II,  s.  67,  see  also  s.  66).  . 

As  to  the  Becond  point  I  need  only  repeat  the  language  of  Mr. 
Justice  West  and  Dr.  Buhler  in  their  work  on  Hindu  law  (Srded., 
p.  129)  to  the  e£Eect  that  the  daughters  by  their  marriage  pass  into 
another  family  or,  as  tiie  Hindu  lawyers  say  in  their  expressive 
language,  "  are  bom  again  in  the  family  of  their  husbands."  I 
have  no  doubt  that  this  is  an  accuaate  proposition  of  the  Hindu 
law  of  marriage,  at  least  so  far  as  the  Benares  school,  which  governs 
this  case,  is  concerned. 

Then  comes  the  third  point  as  enunciated  by  me,  and  in  dealing 
with  it  I  cannot  do  better  than  adopt  the  words  of  Sir  Thomas 
Strange  (Hindu  Law,  vol.  i,  p.  67),  who  says : — 

"Maintenance  by  a  man  of  his  dependents  is,  with  the  Hindus, 
a  primary  duty.  They  hold  that  he  must  be  just  before  he  is 
generous,  his  charity  beginning  at  home;  and  that  even  sacrifice  is 
mockery,  if  to  the  injury  of  those  whom  he  is  bound  to  maintain. 
Nor  of  his  duty  in  this  respect  are  his  children  the  only  objects, 
co-extensive  as  it  is  with  his  family,  whatever  be  its  composition, 
as  consisting  of  other  relations  and  connections,  including  (it  may 
be)  illegitimate  ofispring.  It  extends  to  the  outcast,  if  not  to  the 
adulterous  wife,  not  to  mention  such  as  are  excluded  from  the 
inheritance,  whether  through  their  fault  or  their  misfortune ;  all 
being  entitled  to  be  maintained  with  food  and  raiment  at  least, 
under  the  severest  sanctions.'' 

This  passage  is  supported  by  the  text  upon  which  the  learned 
author  has  relied ;  but  I  am  anxious  to  quote  a  passage  from  more 
recent  authority  (Dr.  Gurudas  Banerjee's  Tagore  Law  Lectures^ 
1878,  p.  210)  :— 

(1)  I.  L.  B.,  9  AIL  263. 
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1888        "  We  have  hitherto  been  conridering  the  claim  of  a  widow  for 
JiNKi    maintenanoe  against  the  person  inheriting  her  husband's  estate. 
lud^Ram  '^^^  question  next  arises  how  far  she  is  entitled  to  be  maintained 
by  the  heir  when  her  husband  leaves  no  property,  and  how  far  she 
can  claim  maintenanoe  from  other  relatives.   The  Hindu  sages 
emphatically  enjoin  upon  every  person  the  duty  of  maintaining  the 
dependent  members  of  his  family.   The  following  are  a  few  of 
the  many  texts  on  the  subject: — Mam:  — *The  ample  support  of 
those  who  are  entitled  to  maintenance  is  rewarded  with  bliss  in 
heaven ;  but  hell  is  the  portion  of  that  man  whose  family  is  afflicted 
with  pain  by  his  neglect:  therefore  let  him  maintain  his  family 
with  the  utmost  care/   Narada  : — *  Even  they  who  are  bom,  or 
yet  unborn,  and  they  who  exist  in  the  womb,  require  funds  for 
subsistence ;  the  deprivation  of  the  means  of  subsistence  is  repre- 
hended.'  Brihaspati '  A  man  may  give  what  remains  after  the 
food  and  clothing  of  his  family ;  the  giver  of  more  who  leaves  his 
family  naked  and  unfed,  may  taste  honey  at  first,  but  shall  after- 
wards find  it  poison.' " 

To  these  texts  I  may  add  the  following  from  Manu  (Chap.  XI, 
ss.  9  and  10 : 

He  who  bestows  gifts  on  strangers,  with  a  view  to  worldly 
fame,  while  he  suffers  his  family  to  live  in  distress,  though  he  hag 
power  to  support  them,  touches  his  lips  with  honey,  but  swallows 
poison ;  such  virtue  is  coimterfeit :  even  what  he  does  for  the  sake 
of  his  future  spiritual  body,  to  the  injury  of  those  whom  he  is 
bound  to  maintain,  shall  bring  hini  ultimate  misery  both  in  this 
life  and  in  the  next." 

All  these  texts  read  together  in  the  spirit  of  the  Hindu  law, 
leave  no  doubt  in  my  mind  that  at  least  in  point  of  religious  or 
spiritual  and  moral  obligation,  maintenance  of  the  dependents  of  a 
family  is  an  obligation  resting  on  the  head  of  a  Hindu  family. 

From  this  proposition  the  answer  to  the  fourth  point  follows, 
for  it  is  a  corollary  from  what  has  abready  been  said  on  the  preced- 
ing point.   I  may  now,  however,  refer  to  the  text  of  Sancha : — 
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"  To  the  childless  wives  of  brothers  and  of  sons,  strictly  observing  1888 
the  conduct  prescribed,  their  spiritual  parent  must  allot  mere  food  J^^i 
and  old  garments  which  are  not  tattered."    (Oolebrooke*s  Digest,  ^  v,  ^ 
vol.  ii,  p.  638.)   And  I  may  also  say  that  the  ratio  decidendi  of  ^ 
all  the  rulings  of  the  various  High  Courts  which  I  have  already 
cited,  whilst  negativing  the  legal  right  of  a  widowed  daughter-in-law 
to  claim  maintenance  from  her  father-in-law  who  is  in  possession 
only  of  self -acquired  property,  recognize  and  proceed  upon  affirming 
the  proposition  that  her  maintenance,  though  falling  short  of  a 
kgal  right,  is  a  moral  obligation  resting  on  the  father-in*law.  So 
far  all  those  rulings  are  unanimous,  and  I  do  not  think  any  such 
argument  has  been  addressed  to  us  as  would  require  me  to  go  behind 
the  ratio  decidendi  of  those  rulings,  or  to  regard  what  was  said  there 
as  to  the  moral  obligation  of  the  father-in-law  as  mere  obiter  dicta. 

In  dealing  with  the  fifth  point,  I  wish  to  begin  by  adopting  the 
language  of  a  well-know  Hindu  lawyer,  Mr.  Sarvadhikari,  in  his 
work  on  Hindu  inheritance  (Tagore  Law  Lectures,  1880,  p.  12)  y 
where  after  referring  to  the  Roman  system  of  inheritance,  the  learned 
author  summarizes  the  principle  of  the  Hindu  law  as  to  the  right  of 
inheritance: — 

The  Hindu  system  went  further,  and  laid  it  down  as  an 
imperative  rule,  that  the  right  to  inherit  a  dead  man's  property  is 
exactly  co-extensive  with  the  duty  of  performing  his  obsequies.  The 
devolution  of  property  depends  upon  the  competence  to  perform  the 
obsequial  rites  of  the  deceased.  They  cannot  be  separated.  He 
who  is  entitled  to  celebrate  these  rites  is  also  entitled  to  inherit  the 
property;  and  he  who  gets  the  property  must  perform  the  funeral 
rites  of  the  last  owner.  If  there  are  no  relatives  who  are  legally 
competent  to  perform  them,  the  law  of  succession  does  not  apply, 
and  the  property  escheats  to  the  crown.  The  king  takes  the  property 
as  an  heir,  and,  as  such,  is  also  bound  to  discharge  all  the  obligations 
of  an  heir.  He  must  cause  the  last  rites  to  be  performed  for  the 
deceased,  and  must  also  see  that  they  are  periodically  celebrated  on 
the  appointed  days.  The  "  water  "  and  the  "  cake  "  are  essentially 
necessary  for  the  lasting  peace  of  the  soul  of  the  deceased,  and  he 
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1888  vho  inherits  his  property  most  perform  ceremonies  whioh  would 
j^TOi  oo'iduce  to  his  spiritual  welfare.  Hindu  law  has  thus  inseparably 
lhdEam.  ^'^^^^'^  ^'  presenting  the  "water"  and  the  " cake 

with  the  right  of  inheritance,  and  this  makes  it  absolutely  necessary 
that  a  dear  conception  should  be  gained  of  the  sradha  rites  which 
form  the  basis  of  the  Hindu  law  of  inheritance." 

The  same  is  the  efiPeot  of  what  Mr.  Mayne  says  (Hindu  Law, 
s.  9):- 

"The  principle  that  the  right  of  inheritance,  according  to  Hindu 
law,  is  wholly  regulated  with  reference  to  the  spiritual  benefits  to 
be  conferred  on  the  deceased  proprietor,  has  been  laid  down  on  the 
highest  judicial  authority  as  an  artide  of  the  legal  creed,  which  is 
universally  true,  and  which  it  would  be  heresy  to  doubt."  And  the 
learned  author  re-affirms  the  doctrine  in  s.  423  of  his  work,  and  dtes 
ttie  authority  of  certain  rulings  of  the  Privy  OounoiL 

It  has  been  suggested  in  the  course  of  the  argument  at  the  bar 
that  this  principle  is  applicable  only  to  the  Bengal  school  and  is 
repudiated  by  the  Mitakshara  school  of  the  Hindu  law.  Some  appa- 
rent countenance  is  given  to  this  argument  by  what  Mr.  Mayne  says 
ins.  433  of  his  work:  When  we  go  a  stage  back  to  the  Mitakshara, 
and  still  more  to  the  actual  usage  of  those  districts  where  BrahmL 
nical  influence  was  less  felt,  the  whole  doctrine  of  religious  efficacy 
seems  to  disappear." 

I  am  afraid,  and  I  say  this  with  all  respect  due  to  such  an  emi- 
nent author,  that  the  sentence  taken  by  itself  is  somewhat  unguar- 
dedly expressed.  The  Mitakshara  and  the  Bengal  schools  do  not 
differ  with  each  other  in  the  principle  that  the  right  of  inheritance 
itself  is  based  on  and  arises  from  the  contemplation  of  the  Hindu 
law  that  the  inheritor  by  taking  the  inheritance  renders  spiritual 
benefitB  to  the  soul  of  the  deceased  proprietor.  The  principle  is 
common  to  all  schools  of  Hindu  law,  and  the  difference  between  the 
Benares  school  and  the  Bengal  school  on  this  point  is  a  matter  of 
detail  relating  to  questions  of  perf  erence  where  there  is  competition 
between  various  classes  of  heirs.  The  matter  is  well  described  by 
Mr.  Sarvadhikari  (Hindu  Law  of  Inheritance,  pp.  647-8) :  '^Prqpin- 
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quUp  aooording  to  the  Mitakshara,  is  the  roIiDg  prinoiple  of  the  law  1888 
of  inheriianoe.  This  propinquiiy  is  consanguineom  according  to 
YisveaTara  Bhatta  and  Balom  Bhatta,  the  two  eminent  commenta-  ^ 
tors  of  the  Mitakshara ;  and  it  is  measored,  says  Mitra  Misra,  the 
great  expounder  of  the  doctrines  of  the  Benares  school,  by  the 
spiritoal  benefits  conferred  on  the  deceased  proprietor.  Spiritual 
benefits,  says  the  aathor  of  the  Yiramitrodaya,  famish  the  great 
test  of  consangoineous  propinqnity.  Spiritual  benefit,  he  adds, 
cannot  create  the  heritable  rigM^  it  is  true ;  but  it  determines,  with 
precision,  the  preferable  right  of  gotrajas  and  other  heirs,  where 
there  is  more  than  one  claimant  to  the  heritage." 

But  whatever  may  be  the  difference  between  the  various  schools 
of  the  Hindu  law  as  to  heirs  in  (competition  with  each  other  for 
inheritance,  there  can  be  no  doubt  that  there  is  no  difference  as  to  the 
prinoiple  upon  wl^ch  the  son's  right  of  inheriting  his  father's  pro- 
perty is  concerned.  The  principle  really  rests  on  the  religious 
doctrine  inculcated  by  Manu  (Ghap.  IX,  ss.  137-38) :  ^<By  a  son,  a 
man  obtains  victory  over  all  people;  by  a  son's  son  he  enjoys  im- 
mortaliiy ;  and  afterwards,  by  the  son  of  that  grandson,  he  reaches 
the  solar  abode.  Since  the  son  (trayale)  delivers  his  father  from  the 
hell  namoiputj  he  was,  therefore,  called  puttra  by  Brahma  him- 
self." 

This  religious  precept  is  indeed  the  foundation  of  the  law  of 
marriage,  which,  as  I  have  already  said,  is  a  sacrament  in  Hindu  law , 
(Tagore  Law  Lectures,  1878,  pp.  30  and  81),  having  for  its  object 
the  procreation  of  offspring  as  a  means  of  salvation ;  it  is  also  the 
foundation  of  the  law  of  adoption,  whereby  the  adopted  son  acquires 
the  right  of  inheriting  his  adoptive  father's  property,  as  stated  by 
me  in  Oanga  8ahai^r•  Lehhrc^  Singh  (1) ;  and  it  is  also  the  (foundation 
of  many  other  rules  of  the  Hindu  law  which  I  need  not  here  specify. 
The  broad  result  is  that  a  son  has  the  right  of  inheriting  his  father's 
property,  because  the  son  is  the  means  of  conferring  spiritual  benefits 
upon  the  deceased  &ther  by  delivering  his  father's  soul  from  the 
hdl  named  put. 

(1)  I.  L.     9  All.  258. 
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1888        The  sixth  point  in  the  case  is  in  my  opinion  the  neoessaiy  out- 
— j^^^^ —  come  of  the  views  which  I  have  expressed  upon  the  preceding  five 
V,       points.   Mr.  Mayne  in  his  work  on  Hindu  law^  (Chap.  IX,  as.  272, 
ITindEam-  276)  has  explained  the  origin  and  extent  of  the  son's  obligation  to 
pay  his  father's  moral  debts^  and  the  learned  author  points  out  that 
"  in  the  view  of  Hindu  lawyers^  a  debt  is  not  merely  an  obligation 
but  a  sin,  the  consequences  of  which  follow  the  debtor  into  the  next 
world."   He  then  shows  that  originally  the  son's  liability  to  dis- 
charge the  father's  obligations  was  independent  of  paternal  assets^ 
and  he  summarises  the  present  law  by  saying 

^<  The  liability  to  pay  the  father's  debt  arises  from  the  moral  and 
religious  obligation  to  rescue  him  from  the  penalties  arising  from 
the  non-payment  of  his  debt.s  And  this  obligation  equally  com- 
pels the  son  to  carry  out  what  the  ancestor  has  promised  for  reli- 
gious purposes.  It  follows,  then,  that  when  the  debt  creates  no 
such  moral  obligation,  the  son  is  not  bound  to  repay  it,  even 
though  he  possesses  assets.  This  arises  in  two  oases,  Id^  when  the 
debt  is  of  an  immoral  character ;  2nd^  when  it  is  of  a  ready-money 
character    (s.  276). 

This,  I  think,  correctly  represents  the  present  state  of  the  Hindu 
law  as  administered  by  our  Courts.  I  may,  however,  cite  a  passage 
from  Naradiya  Dharmasastra  or  the  Institutes  of  Narada  in  Br. 
Jolly's  translation  (Chap.  HI,  s.  25)  as  being  pertinent  to  the  pre- 
sent case : — 

Of  the  successor  to  the  estate,  the  guardian  of  the  widow,  and 
the  son,  he  who  takes  the  assets  becomes  liable  for  the  debts  ;  the 
son  if  there  be  no  guardian  of  the  widow,  nor  successor  to  the  estate ; 
and  the  person  who  took  the  widow  if  there  be  no  successor  to  the 
estate,  nor  son." 

I  think  I  may  safely  say  here  that  in  this  text  as  also  in  other 
similar  original  texts  of  the  Hindu  law,  the  word  *^  debt "  is  to  be 
understood  in  a  broad  sense  so  as  to  indude  all  classes  of  obligations, 
such  as  moral  obligations  in  respect  of  maintaining  widow  daugh- 
ters-in-law, and  expenses  of  the  manage  of  unmarried  daughters 
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I  do  not  oonsider  it  neoessarj  for  the  pmposes  of  this  case  ta  enter  1888 
into  a  disoofision  as  to  the  exact  nature  and  extent  of  the  son's  j^ja 
liability  to  pay  his  father's  debts.   The  question  has  been  settled  -^^^'-^ 
by  the  ruling  of  the  Privy  Oounoil  in  Girdharee  Loll  v.  Kantoo  Lalt 
(1)  and  other  subsequent  rulings.   I  may,  however,  say  that  the 
general  effect  of  the  raUo  adopted  in  those  rulings  is  to  emphasize 
the  principle  that  it  is  a  pious  duty  on  the  part  of  the  son  to  pay 
his  father's  debts,  and  even  ancestral  property  in  which  the  son,  as 
Bouj  acquires  an  interest  1>y  birth,  under  the  Mitakshara  law,  is 
liable  to  the  father's  debts  unless  they  hove  been  Oonstraoted  for 
immoral  purposes.   I  do  not  wish  to  pursue  the  subject  further,  be- 
cause a  much  closer  analogy  is  available  for  the  purposes  of  this 
case. 

That  analogy  is  to  be  found  in  the  liability  of  a  son  to  pay  the 
marriage  expenses  of  an  unmarried  sister  out  of  the  estate  which  he 
has  inherited  fromhis father,  even  if  such  estate  was  the  self-acquired 
property  of  the  father.  Now  in  the  course  of  the  argument,  I 
asked  Mr.  Madho  Prasad  for  the  respondents  to  point  out  any 
authority  either  of  original  texts  or  of  decided  cases  which  would 
go  to  show  that  the  obligation  of  a  father  to  give  his  daughter  in 
marriage  rests  upon  any  foundation  other  than  the  religious  and 
moral  precepis  which  I  have  already  cited  in  considering  the  first  point- 
In  other  words,  I  have  been  anxious  to  ascertain  whether  under  the 
Hindu  law  the  obligation  of  the  father  in  respect  of  defraying '  his 
daughter's  marriage  expenses  was  a  legal  obligation,  so  as  to  render 
him  compellable  by  action  in  a  Court  of  Justice.  But  the  learned 
pleader  has  been  unable  to  point  out  any  such  authority,  and  my 
own  efforts  in  this  direction  have  proved  equally  fruitless.  I  think 
I  am  therefore  justified  in  laying  down  the  proposition  that  under 
the  Hindu  law  a  father  in  possession  only  of  self-acquired  property 
is  bound  only  by  religious  and  moral  precepts  to  give  his  daughter 
in  marriage,  and  that  he  is  not  legally  compellable  in  this  respect 
in  a  Court  of  law.  To  use  the  words  of  the  Lords  of  the  Privy 
Council  in  Jumoana  Dassya  Chowdhrani  v.  Bama  Soondare  Doisya 
Chowdhrani  (2),   The  foundation  upon  which  marriages  between 

L.  R.  I  I.  A.,  321.      (2)  L.  B.I.  A.,  72. 
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1888  infants  whiohsomany  philoeophioial  Hindus  oonader  one  of  the  most 
objectionable  of  their  customs  rest  is  the  religious  obligation  which 
is  supposed  to  lie  upon  parents  of  providing  for  their  daughter,  so 
soon  as  she  is  matura  virgo^  a  husband  capable  of  procreating  chil- 
dren ;  the  custom  being  that  when  that  period  arrives,  the  infant 
wife  permanently  quits  her  father's  house,  to  which  she  hadretumed 
after  the  celebration  of  the  marriage  ceremony,  for  that  of  her 
husband. " 

There  being  thus  no  legal  obligation  upon  the  father  to  provide 
a  husband  for  his  daughter,  or  to  pay  her  marriage  expenses,  Ipro- 
ceed  to  show  that  the  obligation  which  was  only  a  moral  ox  religious 
obligation  resting  upon  the  father,  becomes  a  legally  enforoeaUe 
obligation  as  agamst  the  son  who  has  inherited  the  property  of  his 
father,  even  though  such  property  is  only  self-acquired  property  of 
the  father.  In  other  words,  what  was  a  mere  moral  obligation  on  the 
father  matures  itself  into  a  fe$ra/  obligation  against  the  brother. 
I  think  I  may  at  once  say  that  there  is  an  unusual  paucity  of 
case  law  on  the  subject  of  Hindu  marriage,  and  I  agree  in  the 
view  of  the  learned  author  of  the  Hindu  Law  of  Marriage  (Tagore 
Law  Lectures,  1878,  pp.  32-3)  when  he  states  that  the  scantiness 
of  the  case  law  is  due  to  the  devotional  character  of  the  Hindu 
population,  and  I  may  add  probably  also  to  the  fact  that  the  law- 
abiding  tendencies  of  the  Hindus  of  the  better  classes  have  pre- 
cluded brothers  from  disputing  the  right  of  unmarried  sisters  to 
obtain  their  marriage  expenses  out  of  the  paternal  estate  when  in 
the  hands  of  the  brothers  by  inheritance.  Indeed,  the  only  reported 
case  involving  such  a  question  is  Tuhha  v.  QopalRai  (1),  which  my 
brother  Tyrrell  has  pointed  out  to  me  and  which  as  he  noticed  was  not 
a  dispute  between  own  sisters  and  brothers,  but  between  unmarried 
sistersandtheirhalf-brother  by  the  second  wife  of  the  deceased 
father.  In  that  case  the  right  of  the  sisters  to  daim  their  marriage 
expenses  from  the  paternal  estate  does  not  seem  to  have  been 
seriously  questioned,  and  my  brethren  Straight  and  Brodhurst  con- 
curred in  saying : — 

(1)  I.  L.  B.,  6.  All,  682. 
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At  the  time  the  suit  was  brought,  both  the  girls  were  of  a  isss 
marriageable  age,  it  was  only  in  aooordanoe  with  Hindu  law  Jistli 
that  a  sum  of  money  suitable  to  their  oondition  and  the  custom  of  j^^^'j^ 
their  family  should  be  secured  against  their  marriage  taking  place.'' 

I  am  not  aware  of  any  other  reported  case  on  the  subject;  and  I 
cannot  help  feeling  that  the  main  reason  for  the  paucity  of  the  case 
lawis thatnoHindubrotherinpossessionofhisfather's  assetswould 
deny  his  obligation  to  defray  the  marriage  expenses  of  his  unmarried 
sisters. 

But  because  there  is  such  paucity  of  case  law  on  the  subject,  I 
am  anxious  to  cite  some  original  texts  of  the  Hindu  law  as  author- 
ities in  support  of  my  opinion.  I  think  I  need  only  refer  to  the 
text  of  Fishnu. 

The  marriage  and  other  ceremonies  of  unmarried  daughters  must 
be  defrayed  in  proportion  to  the  wealth  tf»A^rtfe(/."— (Golebrooke's 
Digest,  voL  ii,  p.  295.) 

Again  there  is  a  text  of  Devala :  A  nuptial  portion  shall  be 
given  to  unmarried  daughters  out  of  their  father's  estate."  (/(.,  p« 
296,  see  also  p.  543,  Text  CGOOXX). 

I  think  these  texts  are  quite  enough  for  the  purposes  of  the  ana- 
logy which  I  have  introduced  between  the  rights  of  abrother's  widow 
for  maintenance  and  the  right  of  an  unmarried  sister  to  daim  mar- 
riage expenses  from  her  brother  who  is  in  possession  of  the  father's 
estate.  The  whole  object  of  the  analogy  of  course  is  to  famish  the 
necessaiy  step  of  reasoningupon  which  my  judgment  proceeds,  name- 
ly, that  under  the  Hindu  law  purely  moral  obligations  imposed  by 
religious  precepts  upon  the  father  ripen  into  legally  enforceable  obli- 
gations as  against  the  son  who  inherits  his  father's  property. 

That  this  principle  is  not  entirely  an  orginal  supposition  of  my 
own  is  shown  by  what  Norman,  OJ.,  said  towards  the  end  of  his 
judgment  in  Btyjomoney  Dossee  y.  Shibchunder  MulUck{  1)  and  by 
Peacock;  O.J.,  in  the  case  olKhetramani  DaaiY.  Eadiinath  Daa 
both  of  which  dicta  have  been  quoted  and  followed  by  Farran,  J.,  in 

(I)  2  Hyde,  108.  (2)  2  B.  L.  B.,  A.  16. 
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1881  the  judgment  which  he  delivered  in  Jdftiiat  v.  CurMndasNatAu  (1). 
J^^i  The  effect  of  theee  authorities  can  be  best  represented  in  the 
vD  Bam  Qurudas  Banerjee^  (who,  I  am  glad,  has  recently 

'  received  a  well-merited  seat  on  the  Bench  of  the  Calcutta  Hif^ 
Court)  in  his  Hindu  Law  of  Marriage  (Tagore  Law  lectures,  1878, 
p.  214),  where  the  learned  author,  referring  to  Sir  Barnes  Peacock's 
judgment  in  Kheiramani  Dasi  v.  KaahiruUh  Dat  (2),  points  out 
^  that  an  important  general  rule  has  been  laid  down  regardinga  per- 
son's  liability  to  provide  maintenanoe  for  others.  That  rule  is  this, 
that  the  heir  of  a  person  taking  his  estate  is  legally  bound  to  maintain 
all  those  whom  the  late  proprietor  was  either  kgaliff  or  moraOy 
bound  to  maintain ;  for  the  heir  takes  the  estate  of  the  ancestor  for 
his  spiritual  benefit.  Thus  in  this  instance,  what  was  a  mere  moral 
obligation  in  the  ancestor,  becomes  transformed  into  a  legal  obliga- 
tion in  his  heir." 

I  fully  accept  this  view  of  the  law,  and  now  prooeed  to 
mention  some  of  the  early  reported  cases  in  the  subject.  In  1820 
the  late  Sadr  Diwani  Adalat  of  Bengal  in  deciding  the  case  of 
Bai  Sham  Bulluhh  v.  Prankishen  Ohose  (3),  held  that  the  widow 
of  a  son  who  died  before  his  father  was  entitied  to  food  and 
raiment  only  from  those  who  had  inherited  her  father-in-law's 
estate.   The  same  is  the  tendency  of  the  ruling  in  JUusammai 
Himulta  Chotcdrayn  v.  Musammat  Pudoomuneo  Chowdrayn  (4) 
which  was  decided  in  1825,  and  of  another  case  decided  in  1853 
and  reported  at  p.  796  of  the  Calcutta  Sadr  Diwani  Beports  for 
ihat  year.  The  learned  Judges  in  that  case  said  that  ^<  it  was 
unnecessary  to  call  for  a  bywasta,  as  according  to  the  Hindu  law 
and  the  established  precedents  of  the  Court,  the  widow  is  entitied 
to  maintenance  from  the  heir  of  the  family."   I  have  referred  to 
these  cases  merely  incidentally,  because  the  reports  are  so  meagre 
that  they  are  silent  as  to  whether  the  property  out  of  which  main- 
tenance was  claimed  was  ancestral  property  or  self -acquired  property 
of  the  father-in-law  from  whom  the  defendants  had  inherited* 
Those  cases  therefore  do  not  necessarily  cover  the  whole  ground  of 


(1)  I.  L.  B.,  11  Bom.,  199. 

(2)  2B  ,  L.  B.,A.  C. 


(2)8  8.  D.  A.,L.  P.,  83. 
(4)  4  S.  D.  A.,  L.  P.,  19- 
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the  point  no\?  before  ns,  and  I  am  afraid  oannot  be  regarded  as  of  1888 
much  valae  as  authorities  upon  the  question  which  we  are  called  jj^^i 
upon  to  dedde  in  this  case.  Nand 

^  But  I  think  I  have  said  enough  to  show  that,  irrespective  of 

these  old  cases,  there  are  enough  indications  in  the  original  texts  of 
the  Hindu  law  itself  and  indeed  in  the  whole  spirit  of  that  system 
of  jurisprudence  to  justify  the  conclusion  at  which  I  have  arrived 
in  this  case  as  a  pure  question  of  legal  decision.  But  because  the 
case  is  not  altogether  free  from  difficulty,  and  also  because  our 
judgment  in  this  case  will  go  very  near  the  boundary  of  what  is 
sometimes  described  as  judicial  kgiBlatiany^  I  am  anxious,  before 
ooncluding  my  judgment,  to  refer  to  some  considerations  of  good 
policy  from  which  I  confess  my  mind  has  not  been  altogether  free 
in  determining  the  question  raised  in  this  case.  When  I  say  good 
policy  I  do  not  refer  to  any  political  exigencies  of  the  population  of 
the  territories  under  the  jurisdiction  of  this  Court.  I  use  the  phrase 
in  the  sense  in  which  such  a  phrase  should  be  understood  in  judicial 
exposition  of  the  law,  that  is  in  the  sense  of  those  broad  principles 

)  which  ordain  the  basis  of  the  rule  of  justice,  equity,  and  good  con- 
science upon  which  we,  as  Judges  of  a  Court  which  exercises  the  com- 
bined jurisdiction  of  a  Court  of  law  and  a  Court  of  equity,  must  act 
in  cases  where  there  is  no  specific  legislative  provision  in  the  statute 
law,  or  the  original  texts  of  an  ancient  system  of  jurisprudence, 
which  we  are  bound  to  administer,  do  not  furnish  an  express  autho- 
rity in  specific  terms.  In  regarding  the  matter  in  this  light,  I  am 
fortified  by  the  example  of  Norman,  C.  J.,  in  Khetramani  Da9i  v. 
Kcahinath  Daa  (1)  where  that  learned  Judge  clearly  indicated  that  in 
considering  such  questions,  considerations  of  natural  law,  equity 
and  good  conscience  were  not  to  be  bst  sight  of.  And  in  regarding 
the  matter  in  the  same  light  here,  I  cannot  refrain  from  pointing 
out  that  whilst  in  fact  marriages  are  almost  enjoined  by  the  Hindu 
law,  especially  in  the  case  of  females,  it  is  far  from  being  certain 
that  the  re-marriage  of  Hindu  widows  is  permitted  by  the  Hindu 

f  law  texts.  To  use  the  words  of  Manu,  the  marriage  of  a  widow  is 
not   even  named  in  the  laws  concerning  marriage*'  (Ifanu,  Chapter 

(1)  2  B.  L.  R.,  A.  C.  16. 
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1888     IX,  8s.  64,  65),  and  the  sacred  writer  goes  on  to  say *'This  prao- 
j^Ki  fi*  o^^y  fojf  cattle,  is  reprehended  by  learned  Brahmans/'  ( ib. 

Navd  Eam.  ^ 

An  exceptional  piece  of  legislation,  Act  XY  of  1856,  which 
legalizes  the  marriage  of  Hindu  widows,  has  in  deed  found  place 
in  the  Statute  Book  of  British  India.  The  history  and  effect  of  the 
legislation  are  described  by  Dr.  Gnrudas  Banerjee  (Tagore  Law  Leo 
tures  for  1878,  pp.  264 — 73) ;  but  I  do  not  think  it  is  going  too  far  to 
say  that,  notwithstanding  that  enactment^  the  remarriage  of  widows 
is  still  abominable  in  the  eyes  of  the  Hindus  of  the  three  higher  castes, 
and  that  the  probable,  if  not  the  inevitable,  result  of  such  remarriages 
would  be  the  outcasting  of  the  widow  and  her  second  husband,  if  not 
also  of  those  who  took  part  in  or  encouraged  such  re-marriage.  In 
saying  so  I  refer  to  matters  such  as  those  which  the  Madras  High 
Court  had  to  consider  in  The  Queen  v.  Sri  Fidya  Sankara  Narch 
simka  Bharathi  Ouruswamulu  (1).  And  I  consider  it  entirely 
within  the  province  of  judicial  usage  to  take  notice  of  this  circum- 
stance and  not  to  lose  sight  of  it  in  dealing  with  such  questions.  I 
take  it  as  a  proposition  which  neither  of  the  learned  pleaders  of  the 
parties,  both  of  whom  are  Hindu  gentlemen,  would  deny,  that  under 
the  present  conditions  of  the  Hindu  society  in  this  part  of  India  if 
the  plaintiff  Musammat  Janki  entered  into  matrimony  by  marrying 
a  second  husband,  she  would  incur  all  the  social  and  religious  pen- 
alties of  excommunication  which  the  Hindu  society  of  this  part  of 
the  country  recognises  and  acts  upon.  Judges  are  of  course  bound 
to  administer  the  law  as  they  find  it,  but  where  the  statute  law  is 
silent,  and  the  common  law  not  free  from  doubt,  they  do  not, 
especially  in  disputes  arising  out  of  the  law  of  marriage,  ignore  the 
conditions,  sentiments  or  prejudices,  religious  or  social,  which  are 
held  sacred  by  the  population  to  which  the  is  law  administered. 

It  is  in  view  of  these  legal  principles  of  adjudication  that  I 
wish  to  quote  a  passage  from  an  eminent  Hindu  lawyer,  Ejishna 
XamalBhattachargya  (Tagore  Law  Lectures,  1885,  page  323),  who 
after  referring  to  some  ruling^  goes  on  to  say  : — 

(I)  I.  L.  R.>  6  Mad.,  881. 
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To  a  Hindu  mind  not  penetrated  mtii  European  notions  and  1888 
Btill  retaining  the  spirit  of  ancient  Hindu  law  as  propounded  by  j^nki 
Eishis  and  their  earlier  commentators,  this  exposition  of  the  law  ^^ 

-       ,        -  r*  AND  Iti 

relating  to  a  widoVs  mamtenanoe  would  appear  narsn  and  unsym- 
pathetic. The  life  of  a  Hindu  female  is  one  of  seclusion;  outside 
the  xanam  her  knowledge  is  as  limited  as  that  of  a  tender  child ; 
culture  training  or  education  she  has  absolutely  none.  If  her 
rights  are  inyaded  by  the  male  members  of  the  family,  she  is  utterly 
helpless ;  and  she  falls  under  the  influence  of  persons  whose  motives 
for  lending  her  a  help  are  the  furthest  from  those  of  philanthropy 
or  disinterested  good  wilL  Females  belonging  to  the  respectable 
classes  are  incapable  of  earning  tiieir  own  livelihood ;  if  the  family 
property  is  transferred  by  the  male  relations,  what  can  these  females 
do  to  keep  their  rights  of  maintenance  secure  ?  " 

I  asked  Mr.  Madho  Prasad^  in  the  course  of  the  argument,  to 
suggest  what  answer  his  client  Nand  Bam  would  give  to  these 
questions.  Would  he  propose  that  the  girl  widow  Janki  should 
marry  a  second  husband,  thus  incapacitating  herself  for  conferring 
any  of  those  spiritual  benefits  upon  his  brother  and  her  deceased 
husband,  which  the  ecclesiastical  ceremonialB  of  the  Hindu  law  and 
religion  inculcate  and  ordain  P  Would  he  propose  that  this  widowed 
girl  should  claim  maintenance  from  her  parental  family,  of  which 
she,  by  reason  of  her  marriage  with  the  deceased  Ghasi,  has  ceased 
to  be  a  member,  and  as  such  entitled  to  no  such  legal  right  P  Would 
he  propose  that  this  widowed  girl  should  enter  into  some  profession 
to  earn  a  livelihood?  Would  he  propose  that  if  she  is  unfit,  by  rea- 
son of  her  sex  and  the  condition  of  Hindu  society,  to  adopt  any  res- 
pectable profession,  that  she  should  go  begging  in  the  streets  for 
her  bare  necessaries  of  life,  thus  exposing  herself  in  her  early  month 
to  all  those  temptations  of  immorality  which  the  austerities  pre- 
scribed by  the  Hindu  law  for  the  widow  are  intended  to  obviate  and 
preclude  P 

The  only  answer  to  these  questions  which  Mr.  Madho  Prasad 
for  the  respondent  Nand  Bam  found  it  possible  to  suggest  was,  that 
I,  sitting  here  as  a  Judge,  should  ignore  all  considerations  of  com- 
passion and  dispose  of  the  case  entirely  upon  the  technicalities  of 
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1888     the  law  and  the  rights  of  the  parties.  I  am  aware  that  siioh  is  my 
j^jjj^    duty,  but,  as  I  have  shown,  the  oondusions  at  whioh  I  have  arrived 
''eaic  supported  by  the  entire  spirit  of  the  texts  of  the  Hindu  law 

itself  and  the  principles  of  that  system  of  jurisprudence.  And  if 
I  have  referred  to  the  condition  of  the  Hindu  socnety  in  con- 
nection with  such  questions,  it  is  only  because  I  hold  it  to  be  a  true 
proposition  of  law  and  judicial  method,  that  in  deciding  such  cases 
of  contested  interpretation  sought  to  be  placed  upon  ancient  texts 
of  a  very  ancient  system  of  law,  Judges  of  the  present  day  in 
enforcing  that  system  should  not  be  oblivious  of  the  requirementa 
of  the  age  and  the  exigencies,  social,  moral,  and  religious,  of  the 
population  under  their  jurisdiction. 

This  view  induces  me,  even  at  the  risk  of  prolixity,  to  quote 
another  passage  from  another  Hindu  lawyer  of  eminence  upon  a 
cognate  subject.  Dr.  G-urudas  Banerjee  (Tagore  Law  Lectures,1878, 
p.  213)  referring  to  the  case  of  KhetramaniDosaee  v.  KashitkUh  Das 
(1)  quotes  the  language  of  Norman,  O.J.,  ''upon  the  question  whe- 
ther a  son's  widow  is  entitled  to  be  supported  by  her  father-in-law  if 
she  resides  in  her  house; "  and  the  learned  author  goes  on  to  say: — 

''  But  as  the  question  was  not  raised  before  the  Court,  the  other 
Judges  expressed  no  opinion  upon  it ;  so  that  it  still  remains  an  open 
question.  Considering  the  constitution  of  Hindu  society,  consider- 
ing ihe  extremely  helpless  condition  of  the  Hindu  widow,  and  con- 
sidering that  the  obligation  of  the  father-in-law  or  other  near  rela- 
tion to  give  her  food  and  raiment  if  she  resides  in  his  house,  is  not 
only  enjoined  by  precepts,  but  is  also  confirmed  by  invariable  usage, 
it  is  hoped  that  should  this  question  ever  arise,  it  will  be  decided  in 
favour  of  the  widow." 

These  passages  have  been  quoted  by  me  not  as  governing  the 
€xad  question  now  before  hs,  but  as  indicating  that  the  tendency 
of  the  Hindu  jurisprudence,  as  understood  by  Hindu  lawyers  them- 
selves, is  in  keeping  with  the  conclusions  at  which  I  have  arrived  in 
this  case.  And  because  this  judgment  has  grown  to  such  lengthy 
I  am  anxious  to  guard  myself  against  being  understood  to  go  behind 

(1)  2  B.L.  R.,  A.  C.  16. 
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•  the  ruKngs  which  have  negatived  the  widowed  daughter-in-laws'  1888 
legal  right  to  claim  maintenance  from  her  father-in-law  who  is  in  j^j,^ 
possession  only  of  self -acquired  property.  Nor  am  I  to  be  under-  -^^^^'q,^ 
stood  as  laying  down  any  rule  as  to  the  question  whether  or  not 
the  self-acquired  property  of  a  father-in-law  in  the  hands  of  a 
surviviDg  son  is  to  be  dealt  with  as  ancestral  property  in  the 
sense  in  which  that  expression  is  understood  in  the  Hindu  law. 
What  I  do  lay  down  is  that  Khiali  was  found  by  moral  and 
religious  precepts  to  provide  for  the  maintenaDce  of  his  widowed 
daughter-in-law,  of  the  plaintiff,  that  his  self-acquired  property 
iaherited  by  his  son,  the  defendant  Nand  Ram,  was  so  inherited 
subject  to  the  moral  obligation  of  Khiali ;  that  since  theinheritance 
itself  in  the  contemplation  of  the  Hindu  law  arises  for  the  spiritml 
benefits  of  the  deceased  owner,  the  son  inheriting  the  property  is 
legaily  bowid  to  discharge  those  obUgatioQS  which  so  long  as  the 
original  acquirer  of  the  property  was  alive,  were  only  moral  obliga- 
tions. I  also  hold  that  the  plaintiffs  maintenance  is  a  legal  charge 
upon  the  property  of  Khiali  in  the  hands  of  Nand  Bam,  and  that 
the  plaintiff,  Musammat  JanH,  was  therefore  entitled  to  maintain 
this  action. 

It  now  remains  for  me  to  consider  the  exact  terms  of  the  order 
which  should  be  made  in  the  case.  I  have  already  indicated  at 
the  outset  that  the  suit  was  defended  also  upon  some  pleas  of  fact 
into  which  the  lower  appellate  Court  has  not  entered  owing  to  the 
view  of  the  law  which  that  Court  took  as  to  the  absence  of  the 
plaintiff's  right  to  maintain  the  action.  The  case  therefore  is  similar 
in  principle,  so  far  as  this  point  is  concerned,  to  thecase  of  Jfu^m- 
mad  AUafidad  Khan  v.  Muhommad  Ismail  Khan  (1)  where  the 
learned  Chief  Justice  and  I  concurred  in  decreeing  the  appeal  and 
remanding  the  case  under  s.  562  of  the  Code  of  Civil  Procedure. 
For  similar  reasons  the  plaintiff's  right  to  maintain  the  suit  bemg 
established,  I  decree  this  appeal;  and  setting  aside  the  decree  of  the 
lower  appellate  Court,  remand  the  case  to  that  Court  for  adjudica- 
tion upon  the  merits  of  the  other  pleas  set  up  by  the  defendants- 
respondents.    Costs  to  abide  the  result. 

Came  remanded* 

(1)  I.  L.  R.,  10  All.,  289. 
19 
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APPELLATE  CIVIL. 


Btfore  Mr.  Jmetioe  Mahmood, 


MAHADEO  6IN0H  AND  QTHXBS  (Pi.AiirTj7Fi),o.  BACHU  6INGH  Am  otjibss 


JwriseUotiow  Civil  and  Bevemie  Co%rU'-Suit  by  ciheharers  in  a  Joint  vrndivid^d 
makalfor  deolaratum  of  title  to  reeevoe  proportionate  ehare  revt  and  for 
recovery  thereof^Denial  of  plaintiff's  title  hy  co-ehafere-defendamte—SnU 
not  maintainahle^Act  XII  of  1881  {North-Weetem  Provinces  Rent  Aet\  er 
98  (A) ,  106, 148-^e^  I  of  1877  (apeoifte  Belief  Act),  e.  4^Ciml  Froeedmre 
Code,  9, 11. 

The  elEect  and  intention  of  tbe  profiao  to  i.  148  of  the  North- Western  Pio- 
Tinces  Bent  Act  (XII  of  1881)  it  to  preserve  the  jurisdiction  of  the  Civil  Oonrts  under 
s.  42  of  the  Specific  Relief  Act  (I  of  1877),  while  prescribing  a  special  period  of  one 
year's  limitation  for  such  suits  when  they  arise  out  of  adjudications  such  as  s.  148 
contemplates.  Neither  that  section  nor  the  proviso  affects  the  jurisdiction  of  a  Civil 
Court  to  entertain  a  suit  by  some  t>f  a  body  of  co-sharers  in  a  joint  and  undivided 
raahal  for  a  declaration  of  their  title  to  receive  a  proportionate  share  of  the  rent  pay- 
able by  the  tenants. 

Having  regard  to  s.  11  of  the  Civil  Procedure  Code,  a  suit  for  the  recoveiy  of 
certain  sums  of  money  as  the  pluntiflTs  share  of  rent  alleged  by  them  to  have  been 
wrongfully  received  by  the  defendantd,  their  co-sharers,  aud  in  which  the  plainttfTs 
right  to  receive  any  portion  of  the  rent  claimed  is  denied  by  the  defendants,  is  not 
barred  from  the  cognizance  of  the  Civil  Courts  "by  s.  98  (h)  of  the  North- Western  Pro- 
vinces Bent  Act.  That  provision  does  not  contemplate  suits  in  which  such  claims  of 
title  are  so  made  and  resisted. 

But  a  suit  by  some  of  the  co-sharers  in  a  joint  and  undivided  mahal  for  such 
declaration  and  such  recovery  of  a  proportionate  share  of  rent  as  above  referred  to  ia 
barred  by  the  provisions  of  s.  106  of  the  North- Western  Provinces  Bent  Ae^  in  the 
absence  of  proof  of  local  custom  or  special  contract  authorisiog  such  suits. 

The  plainti&  in  this  case  f  onned  one  of  three  Bets  of  oo-aharers 
of  a  viUage,  and  they  instituted  a  suit  against  one  of  the  tenants, 
alleging  that  although  the  village  was  held  in  joint  and  undivided 
shares,  each  oo-sharer  of  the  taluka  oolleoted  rents  from  the  tenants 
to  the  extent  of  his  share.  The  suit  was  instituted  under  the  N.^W. 
P.  Bent  Act  (XII  of  1881)  in  the  Beyenue  Court,  and  the  tenant 
defendant  In  that  case  pleaded  payment  of  the  fall  amount  of  rent 

*  Second  Appeal  No.  1950  of  1886  from  a  decree  of  G.  J.  Nicholls,  Esq..  District 
Judge  of  Ghiuapur,  dated  the  2nd  August  1886,  confirming  a  decree  of  Haulvi 
Inam-ul-Haqq,  Munsif  of  Ballia,  dated  the  24th  December  1885. 
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to  another  set  of  oo-sharers  in  the  talukaf  and  thereupon  those  o6« 
sharers  were  impleaded  as  defendants,  and  pleaded  that  they  were 
entitled  to  ooUeot  the  entire  rent  from  the  tenant  against  whom  that 
suit  was  instituted.  That  suit  was  dismissed  by  the  Bent  Court 
upon  the  ground  that  the  mahal  being  joint  and  undiyided,  the  plain* 
tiffs  were  not  entitled  to  sue  for  settlement  of  aooount  against 
their  oo-sharers. 

The  plaintiffs,  dealing  with  the  Bent  Court's  decision  as  one 
under  the  latter  part  of  s.  148  of  the  North- Western  Provinoes  Bent 
Act,  instituted  this  suit  in  the  Civil  Court  under  the  proviso  to  that 
section,  with  the  objeot  of  obtaining  a  declaration  of  their  title  to 
reoeiye  one-third  of  the  rent  payable  by  the  tenant,  and  for  reco- 
very of  certain  sums  of  money  alleged  to  be  their  share  of  the  rent 
paid  by  the  tenant  to  the  other  co-sharers,  the  first  set  of  def  endfuits. 

The  suit  was  resisted  upon  yarious  minor  pleas,  but  the  main 
pleas  urged  in  defence  were  that  such  a  suit  was  not  maintainable, 
as  the  decision  of  the  Bent  Court  was  not  such  as  s.  148  con- 
templated, and  that  the  plaintiffs  had  no  right  to  receive  any  share 
of  the  rent  from  the  tenant  in  question. 

The  Court  of  first  instance  (Hunsif  of  jBallia)  dismissed  the  suit, 
holding  that  th^  Bent  Court's  decision  was  based  on  s.  106  of  the 
North-^Westem  Provinces  Bent  Act,  prohibiting  separate  rent  suits 
by  co-sharers  for  their  respective  shares  of  rent ;  that  the  decision  was 
not  of  the.  nature  contemplated  by  s.  148  of  the  Act;  and  that  the 
Civil  Court  therefore  had  no  jurisdiction  to  entertain  the  suit.  The 
Munsif  further  held  that  "no  attempt  has  been  made  and  no 
evidence  has  been  adduced  to  prove  the  existence  of "  any  local 
custom  or  special  custom  authorising  the  maintenance  of  such  a 
suit  in  this  particular  case. 

On  appeal,  the  District  Judge  of  Ghaadpur  aflSrmed  the  MunsU's 
decree.  Upon  the  question  of  local  custom,  he  observed  "  Cus- 
tom was  not  set  up  in  the  Bevenue  Court.  There  is  no  suflSoient 
proof  of  the  alleged  harassing  and  destructive  custom,  and  partial 
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1888      admiBsions  of  some  of  the  roBpondents,  if  embodied  in  the  wajilhul^ 
j^^j^j^ "  arZj  would  not  oonvinoe  me  that  such  monstrous  custom  prevailed.'* 
tiiKGH       The  plaintiffs  instituted  a  second  appeal  from  the  decrees  of  the 
Bac'ht7    Munsif  and  the  District  Judge. 
81H0H.       Munshi  Juala  Prasad,  for  the  appellants. 

The  Hon.  T.  Conlan  and  Mr.  J.  JE.  Hotoard^  for  the  respondents. 

Mahmood,  J.  (after  stating  the  facts,  continued) XTpon  appeal 
by  the  plaintiffs  to  the  lower  appellate  Court,  the  learned  Judge 
of  that  Court,  whilst  concurring  in  the  general  conclusions  of  the 
first  Court,  has  recorded  some  obserrations  which  go  beyond  the 
exigencies  of  the  case  and  with  which  I  am  not  concerned  here. 
The  only  point  which  has  been  urged  before  me  in  second  appeal 
on  behalf  of  the  plaintiffs-appellants  is  that  the  Courts  below  have 
erred  in  law  in  holding  that  the  suit  did  not  lie,  and  that  they 
should  have  decided  it  on  the  merits. 

I  do  not  think  it  is  necessary  for  me  to  decide  whether  the  Bent 
Court's  decision  in  this  case  dismissing  the  plaintiffs'  suit  for  rent 
was  an  adjudication  such  as  s.  148  of  the  Bent  Act  contemplates, 
because,  whether  it  was  so  or  not,  a  decision  under  that  section  is  net 
in  my  opinion  an  essential  condition  precedent  to  the  maintainability 
of  a  declaratory  suit  in  the  Civil  Court,  for  such  matters  are  dealt 
with  under  s.  42  of  the  Specific  Belief  Act  (I  of  1877).  The  effect 
and  intention  of  the  proviso  to  s.  148  of  the  Bent  Act  seems  to  be 
to  preserve  the  Civil  Court's  jurisdiction,  while  prescribing  a  special 
period  of  one  year's  limitation  for  such  suits  when  they  arise  out 
of  adjudications  such  as  the  section  contemplates.  But  neither  the 
section  nor  the  proviso  aims  at  laying  down  any  rules  governing 
questions  of  the  jurisdiction  of  the  Civil  Court  in  connection  with 
declaratory  suits.  The  suit  therefore,  so  far  as  it  sought  a  declara- 
tion of  the  plaintiffs'  right  to  collect  their  one-third  share  of  rents, 
was  maintainable  as  a  suit  of  civil  nature,  and  there  was  no  want 
of  jurisdiction  in  its  strict  sense.  Nor  do  I  think  that  the  suit,  so 
far  as  it  sought  to  recover  certain  sums  of  money  as  the  plaintiffs' 
share  of  the  rent  alleged  to  have  been  wrongfully  realized  by  their 
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oo-sharers,  the  first  set  of  defendants,  fell  beyond  the  jorisdiotion  iggg 
of  the  Civil  Court.   To  oust  such  jorisdiotion,  the  provisions  of  j^^^^^' 
8.  11  of  the  Civil  Procedure  Code  require  the  existence  of  a  legisla*  Sinoh 
tive  enactment.   In  the  present  case  all  that  has  been  suggested  is  Bao^v 
that  the  claim  for  money,  being  between  two  co-sharers,  partook  of  Suioh. 
the  nature  of  a  suit  such  as  that  contemplated  by  d.  (A)  of  s.  93  of 
the  Rent  Act,  and  that  it  was  therefore  not  cognizable  by  the  Civil 
Court   But  in  the  present  case  the  right  of  the  plaintiffs  to  re- 
ceive any  portion  of  the  rents  claimed  is  denied  by  their  oo-sharers, 
the  defendants,  and  the  form  of  the  suit  itself  seeks  establishment 
of  title,  and  consequent  recovery  of  such  portions  of  the  rents  as 
the  plaintiffs  allege  themselves  entitled  to  by  virtue  of  their  disputed 
right.   In  my  opinion  cL  (h)  of  s.  93  of  the  Bent  Act  does  not 
contemplate  suits  in  which  such  claims  of  title  are  made  and  resisted 
upon  denial  of  the  plaintiffs'  right. 

For  these  reasons  I  am  of  opinion  that  both  the  Courts  below 
were  wrong  in  holding  that  the  Civil  Court  had  no  jurisdiction  to 
entertain  the  suit. 

But  this  view  of  the  preliminary  points  in  the  case  does  not  go 
far  to  help  the  plaintifib-appellants,  for  their  case  is  bad  on  the 
merits.  The  relief  they  pray  for  both  in  point  of  declaration  of 
title  and  recovery  of  money  cannot  be  granted  to  them  unless  they 
show  that  such  relief  can  be  granted  in  accordance  with  the  law. 

Now,  in  the  first  place,  it  has  been  found  by  the  Courts  below 
as  a  matter  of  fact  that  the  mahal  of  which  the  plaintiffs  are  co- 
sharers  b  joint  undivided  property  within  the  meaning  of  s«  106  of 
the  Bent  Act,  which  lays  down  that : — 

*'No  co-sharer  in  an  undivided  property  shall,  in  that  character, 
be  entitled  separately  to  sue  a  tenant  under  this  Act,  unless  he  is 
authorised  to  receiye  from  such  tenant  the  whole  ot  the  rent  payable 
by  such  tenant ;  but  nothing  in  this  section  shall  affect  any  local 
custom  or  any  special  contract." 

The  rent-law  of  these  Provinces  is  therefore  clearly  opposed  to 
the  declaration  which  the  plaintiffs  seek,  namely,  that  they  are 
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IMS  entitled  to  reoovet  from  each  tenant  of  the  tnahal  their  proportionate 
MAfi^DBo  <^hare  of  tent,  leaving  the  remainder  to  be  ooUeoted  by  the  other 
oo-sharers  in  proportion  to  their  respective  shares  in  the  mahal.  The 
section  sajs  that  snoh  is  not  to  be  the  case,  unless  local  costom  or 
special  contract  is  established.  Now  in  the  present  case  the  Court 
of  first  instance  observes : — No  attempt  has  been  made  and  no  evi- 
dence has  been  adduced  to  prove  the  existence  of  any  such  custom 
in  this  case/'  and  the  lower  appellate  Oourt  has  used  even  more 
emphatic  language.   The  learned  Judge  of  that  Oourt  observed 

Custom  was  not  set  up  in  the  Revenue  Court.  There  is  no 
sufficient  proof  of  the  alleged  harassing  and  destructive  custom, 
and  partial  admissions  of  some  of  the  respondents  if  embodied  in 
the  icqfilhul^rz  would  not  convince  me  that  such  monstrous  custom 
prevailed." 

Sitting  here  as  a  Judge  of  second  appeal  I  must  accept  these 
ooncurrent  findings  of  fact,  and  must  hold  that  the  plain tiffe  have 
failed  to  prove  any  such  custom  as  would  entitle  them  to  the  decla- 
ration that  they  have  a  right  to  realize  or  daim  only  their  propor- 
tionate share  of  rent  from  tenants  in  the  mahal  in  opposifji'on  to  the 
general  rule  of  the  rent-law  of  these  Provinces  enunciated  in  s.  106 
of  the  Bent  Act.  It  follows  that  neither  the  declaration  nor  the 
money  which  they  claim  in  this  suit  as  the  oonsequenoe  of  sudi 
declaration  can  be  awarded  to  the  plaintiffs-appellants. 

For  these  reasons  the  grounds  urged  in  appeal  oannot  prevail 
and  I  dismiss  the  appeal  with  costs. 

Appeal  Jismisied. 


1S88 


Before  Mr,  Juetice  Mdhmood, 
MUHAMMAD  SULAIMAK  (JnD&XBirT.DBBTOB)  «.  JHUKKI  LAL 
(Dbcbbb-holder).* 
Execution  qf  decree — Compromiee — Estoppel — (Xvil  Procedure  Code,  ss.  261  A, 

375,  647. 

AltboQgb  a  Coart  execating.  a  decree  is  bound  by  tbe  terms  tbereof,  and  cannot  add 
to  or  yaiy  or  go  bebind  tbem,  tbe  effect  of  s.  376  read  witb  s.  647  of  tbe  Civil  Pkooednre 

*  Second  Appeal  No.  1408  of  1887  from  a  decree  of  B.  Q.  Hardy,  Esq.,  Deputy 
Commissioner  of  Jbiinu,  dated  tbe  12tb  July,  1887,  conftrming  a  decree  of  Fimdit 
Gopal  Rao,  Deputy  Collector  of  Jbansi,  dated  tbe  30tb  May,  1887. 
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Code  U  that,  when  a  deoree  it  pat  into  ezeention,  the  proceedings  taken  therefor 

amount  to  a  sepftrate  litigatioo  in  which  the  parties  can  enter  into  a  compromise  mnch  r~  

in  the  same  manner  as  in  a  regular  suit*   Snch  a  compromise  does  not  extingnish  the  gg^^^K^i^ 


decree ;  and  the  Court  executing  the  decree  is  honnd,  subject  to  the  conditions  indicated 
by  s.  875,  to  give  effect  to  the  compromise.  In  execution  proceedings  the  word  "  suit " 
in  s.  876  must,  with  reference  to  s.  647,  be  read  as  meaning  "  execution  of  decree." 
By  reason  of  the  words  in  s.  876,  "  lawful  agreement  or  compromise,"  the  provisions 
of  s.  257A  become  applicable  to  such  a  case ;  and,  so  long  ss  the  requirements  of  that 
section  are  satisfied,  the  compromise  becomes  a  pert  of  the  decree  itself,  and — at  least 
as  between  the  decree-holder  and  the  judgment -debtor — can  be  giren  effect  to  in 
exeention  of  the  decree. 

When  such  a  compromise  has  been  duly  made  and  sanctioned  by  the  Court 
executing  the  decree^  neither  the  decree-holder  nor  the  judgment-debtor  can  resile 
from  the  position  assumed  by  them  in  the  matter  of  the  compromise. 

Eton  if  such  a  compromise  has  been  irregularly  sanctioned  by  the  Court  execut- 
ing the  decree — the  irregularity  not  amounting  to  want  of  jurisdiction — the  compro- 
mise must  take  effect  until  the  order  sanctioning  it  is  set  aside,  and,  until  that  bsp- 
pens,  the  parties  are  bound  by  it  in  all  proceedings  relating  to  the  execution  of  the 
«^cree,  and,  where  they  have  acted  upon  it,  they  are  estopped  thereafter  from  quea* 
tioning  its  validity. 

8ita  BaM  v.  Doitath  Da*  (1)  followed,  DeU  Sat  v.  Cfokat  Prasad  (2), 
SamLaihan  Rai  v.  ^hhtawr  Mai  (3\  Fateh  Muhammad  v.  Oopat  Doi  (4),  Cfam^n 

MwrUdhat  (6)i  8heo  Chlam  Lai  v.  Bmi  Pro$ad  (6),  Lmk$hmama  v«  Suki^a  Boi 
(7),  TeUa  Chetii  v.  Mu»i$ami  Ueddi  (8),  FitatU  v.  Attorney- General  of  OibraUar 
(9),  and  Sadaeiva  JPiUai  v.  Bamalinga  Pillai  (10)  referred  to. 

Ths  foots  of  this  case  are  stated  in  the  judgmeot  of  the  Court. 
Mr.  Abdool  Mqfid  for  the  appellant. 

Pandit  Sundar  Lai  and  Munshi  Matiho  Prasad,  for  the  respon- 
dent. 

Kahmood,  J. — The  deoree-holder-respondent  obtained  a  simple 
money-deoree  against  the  judgment-debtor-appellant  on  the  24th 
March,  1884,  and  applied  for  execution  thereof  on  the  next  day 
and  obtained  attachment  of  the  judgment-debtor's  property.  There- 
upon the  judgment-debtor^s  brother,  Muhammad  Ibrahim,  made  an 
application  on  the  14th  June,  1884,  stating  that  au  agreement  had 


(1)  I.  L.  R.,  5  AU  492. 

(2)  I.  L.  R.,  3  All.  685. 

(3)  I  L.  R.,  6  All.  628. 

(4)  LL.  R.,  7A11.424. 
(6)  I.  L.  E.,  4  All.  240. 


(6)  I.  L.  R.,  6  Calc.  27. 

(7)  I.  L.  R.,  7  Mad.  400. 

(8)  I.  L.  R.,  6  Mad.  101. 

(9)  L.  R.,  6  P.  C.  616. 

(10)  L.  B.,  2  1./.  219. 


V, 

Lal, 
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1888     been  arriyed  at  to  the  effect  that  Bs.  200  oaah  was  to  be  paid  to  the 
iliTHAMMAD  deoTee-holder  and  the  balance  was  to  be  paid  by  instalments  of  Rs.  100 
SuLAiMAH  per  annumy  failing  which  execution  was  to  be  taken  out  against  the 
jHUKiti    jndgment-debtor  aod  then  from  his  brother,  the  applicant.  The 
decree-holder-respondent  appears  to  have  accepted  this  arrangement, 
and  on  the  4th  July,  1884,  the  Court  passed  an  order  sanctioning 
the  agreement  and  directing  that  the  execution  of  decree  in  future 
should  take  place  according  to  the  terms  of  the  agreement  against  the 
original  j  udgment-debtor  and  his  surety  Muhammad  Ibrahim.  The 
order  further  directed  the  attached  property  to  be  released  and,  to 
use  the  words  of  the  lower  appellate  Court,  *Hhe  signature  of  the 
judgment-debtor  is  appended  beneath  the  order." 

The  present  litigation  began  with  an  application  made  by  the 
decree-holder  on  the  28th  April,  1887,  for  execution  of  the  decree 
against  the  originaljudgment-debtor  and  the  surety.  The  original 
judgment-debtor  resisted  the  execution  upon  the  ground  that  since 
Muhammad  Ibrahim  had  stood  surety  for  him,  the  decree  could  not 
be  executed,  and  the  Court  of  first  instance  dealing  with  the  objection 
held  that "  the  decree  should  likewise  be  executed  against  Muhammad 
Sulaiman,  and  on  failure  to  recover  the  money  from  him,  the  decree- 
holder  might  then  institute  a  fresh  suit  against  Muhammad  Ibrahim, 
for  he  cannot  recover  the  money  from  him  by  taking  out  execution 
of  the  present  decree." 

The  effect  of  the  first  Court's  order  was  to  allow  execution  against 
the  original  judgment-debtor,  Muhammad  Sulaunan,  appellant,  and 
to  disallow  it  against  the  surety,  Muhammad  Ibrahim. 

Upon  appeal  by  tiie  judgment-debtor,  Muhammad  Sulaiman, 
the  learned  Judge  of  the  lover  appellate  Court  has  held  that  even 
if  a  fresh  contract  was  entered  into,  the  judgment-debtor  is  estopped, 
inasmuch  as  he  has  acted  on  the  contract  by  fulfilling  some  of  its 
conditions,  namely,  paying  Bs.  200  cash  and  one  at  all  events  of  the 
subsequent  instalments.  He  cannot,  therefore,  repudiate  the  condi- 
tion now  being  enforced  against  him,  namely,  the  execution  of  decree 
against  himself  on  account  of  the  non-payment  of  the  instalments.'' 
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Upon  these  grounds  the  learned  Judge  upheld  the  order  of  the  1888 
first  Court.  Muhammad 

This  second  appeal  has  been  preferred  by  the  judgment-debtor,  Sulaimak 
Muhammad  Sulaiman,  and  the  only  ground  urged  is  that  the  agree-  Jhukki 
ment  of  the  14th  June  1884  and  the  order  of  the  14th  July  1884,  ex- 
tinguished  the  decree,  and  that  the  only  remedy  now  available  to  the 
deoree-holder-reepondent  lies  in  a  regular  suit  against  the  surety 
who  undertook  liability  under  the  compromise,  or  rather  the  arrange- 
ment aboye  mentioned. 

In  support  of  this  contention  Mr.  Abdul  Mqfid  has  relied  upon 
a  Full  Bench  ruling  of  this  Court  in  Debi  Baiv.  Gokal  Prasad  (1), 
which  was  followed  in  Ram  Lakhan  Raiy,  Bakhtawar  (2)  and  Fateh 
Muhammadv.  Oopal  Da88{3).  On  the  other  hand,  Pandit  Sundar  Lai 
for  the  respondent  in  opposing  the  contention  cites  a  later  Full  Bench 
ruling  of  this  Court  in  Sita  Earn  7.  Dasrath  Das  (4)  which  appears 
to  have  been  decided  without  any  reference  to  the  earlier  Full  Bench 
ruling.  Again,  I  am  referred  to  the  case  of  Oanga  Murlidhar  (5) 
in  which  the  learned  Judges  distinguished  the  case  from  the  Full 
Bench  ruling  in  Debt  Rat  t.  Ookal  Prasad  (1)  and  also  to  a  ruling 
of  the  Calcutta  High  Court  in  Sheo  Oolam  Lai  v.  Rem  Prasad 
(6)  and  a  ruling  of  the  Madras  High  Court  in  Lakshmana  v. 
Sukij/a  Bat  (7). 

Upon  the  strength  of  these  various  rulings,  the  case  has  been 
argued  before  me  at  considerable  length  on  both  sides,  and  much  has 
been  said  as  to  whether  or  not  the  two  Full  Bench  rulings  of  this 
Court  above  •  mentioned  are  in  conflict  with  each  other,  and  it  has  been 
contended  that  the  later  Full  Bench  ruling  in  Sita  Ram  v.  Dasrath 
Das  (4)  intended  to  overrule  the  earlier  Full  Bench  ruling  in  Debi 
Rai  V.  Qokal  Prasad  (1)  and  to  adopt  the  dissentient  opinion  of 
Oldfield,  J.,  in  the  latter  case,  although  nothing  to  this  effect 
appears  in  the  judgment  of  the  later  Full  Bench.  As  to  this  part  of 
this  argument  I  need  only  say  that  sitting  here  as  single  Judge,  I 
am  bound  by  the  Full  Bench  rulings  of  this  Court,  and  whether  or 

(1)  I.  L.  R.,  8  All.  886.         (4)  I.  L.  R..  6  All.  482 

(2)  I.  L.  R.,  6  All.  623.         (5)  I.  L.  R.,  4  All.  240. 

(3)  I.  L.  R.,  7  All.  424.  (6»  I.  L.  R ,  5  Calc.  27. 

(7)  I.  L.  R..  7  M«d.  400. 
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1888  T^ot  there  is  confliot  between  any  two  of  them,  I  am  bound  by  the 
Muhammad  down  in  the  later  ruling.   Nor  is  it  necessary  for  me  to 

SuLAiMAN  enter  into  an  elaborate  disquisition  as  tothe  reoonoilableness  or 
Jhukei    otherwise  of  the  principles  upon  which  these  various  roliDgs  proceed. 
Lal.      I  thick  it  is  enough,  for  the  purposes  of  this  case,  to  say  that  the 
point  of  law  which  requires  determination  is  of  a  simple  character 
and  need  not  be  complicated  with  the  ratw  decidendi  of  the  various 
rulings  which  have  been  cited. 

I  hold  it  to  be  a  correct  proposition  of  law  that  a  Court  execut- 
ing a  decree  is  bound  by  the  terms  of  that  decree  and  cannot  go 
behind  them.  It  is  equally  true  as  a  general  proposition  that  such 
Court  can  neither  add  to  such  a  decree  nor  vary  its  terms.  But  it 
is  also  true  that  when  a  decree  is  put  into  execution,  the  proceedings 
taken  therefor  amount  to  a  separate  litigation  in  which  the  parties 
can  enter  into  a  compromise  much  in  the  same  manner  as  in  a  regu- 
lar suit.  This  I  take  to  be  the  effect  of  s.  375  of  the  Code  of  Civil 
Procedure  read  with  s.  6i7  of  that  enactment,  and  this  view  is 
fortified  by  the  principle  upon  which  my  brother  Straight  and 
myself  decided  the  case  of  Sarju  Prasad  v.  Sita  Earn  (I). 

Now,  when  in  execution  proceedings  any  arrangement  amount- 
ing to  a  compromise  has  been  arrived  at  between  the  decree-holder 
and  the  judgment-debtor,  the  Court  executing  the  decree  is  bound 
to  give  effect  to  such  compromise,  subject  of  course  to  the  limita- 
tions indicated  by  s.  375  of  the  Code,  in  which  the  word  suit 
must  in  execution  proceedings  be  read  to  mean  "execution  of 
decree^**  that  is,  mutatis  mutandis,  which  s.  647  of  the  Code  impliee. 
Further,  because  such  a  compromise  must  be  according  to  law  or  as 
s.  376  terms  it,  a  lawful  agreement  or  compromise ,  the  provisions 
of  s.  257A  become  applicable,  and,  so  long  as  these  requirements 
are  satisfied,  the  compromise  becomes  a  part  of  the  decree  itself  and 
can  be  given  effect  to  in  execution  of  such  a  decree,  at  least  as 
between  the  decree-holder  and  the  judgment-debtor,  as  was  held  by 
the  Madras  Court  in  Telia  Chetti  v.  Mumsami  Beddi  (2).  I  hold 
further  that  when  such  a  compromise  has  been  duly  arrived  at  and 

(1)  I.  L.  R.,  10  AU.  71.      (2)  I.  L.  R.,  6  Mad.  101. 
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sanotioned  by  the  Court  exeouting  the  decree,  neither  the  decree-  iggs 
holder  nor  the  judgineiit*debtor  can  resile  from  the  position  which  Mxjhammad 
they  thns  deliberately  took  up  in  the  matter  of  the  compromise.   I  Sulaiman 
go  even  further,  and  hold  that,  even  if  such  a  compromise  is  irregu-  Jhukei 
larly  sanctioned  by  the  Court  exeouting  the  decree — the  irregularity 
not  amounting  to  want  of  jurisdiction— the  compromise  must  take 
effect  unices  the  order  sanctioning  it  is  set  aside  by  the  procedure 
required  by  the  law  for  such  a  purpose.   But  so  long  as  the  order 
sanctioning  the  compromise  stands,  the  parties  are  bound  by  it  in 
all  proceedings  relating  to  the  execution  of  the  decree,  and  where 
they  haye  acted  upon  the  compromise  they  are  estopped  thereafter 
from  questioning  its  validity. 

The  general  principle  upon  which  this  view  proceeds  was  laid 
down  by  the  Lords  of  the  Privy  Councii  in  Piaani  v.  Attorney^ 
General  of  Qibraltar  (1)  which  was  applied  by  their  Lordships  to 
Indian  oases  in  Sadasiva  PtUai  r.  RamaUnga  Pillai  (2)  which,  in- 
deed, is  the  leading  case  upon  the  subject,  and  applicable  in  princi- 
ple to  the  case  now  before  me.  This  appears  from  the  observations 
made  by  Oldfield,  J.,  in  his  dissentient  judgment  in  the  earlier  Full 
Bench  ruling  of  this  Court  in  Debt  Bat  v.  Ookal  Prasad  (3)  and  is 
oonsistent  with  the  conclusion  at  which  the  later  ruling  of  the  Full 
Bench  in  Siia  Bam  v.  Dasrath  Das  (4)  arrived,  as  also  with  the  Divi- 
sion Bench  ruling  of  tiiis  Court  in  Oanga  v.  Murlidhar  (5).  It  is 
enough  for  me  to  say  that  I  am  bound  by  the  Privy  Council  rulings, 
and  that,  for  the  purposes  of  this  case,  I  am  content  with  the  con- 
clusions at  which  the  two  rulings  of  this  Court  last  cited  arrived. 

Now,  in  the  present  case,  the  arrangement  was  contained  in  the 
application  of  the  judgment-debtor's  brother  Muhammad  Ibrahim, 
dated  the  14th  June,  1884.  That  arrangement  was  to  the  effect 
that,  should  Muhammad  Sulaiman  fail  to  pay  the  amount  of  the 
decree,  then  it  may  be  recovered  from  Muhammad  Ibrahim.''  The 
order  of  the  Court,  dated  the  4th  July,  1884,  shows  that  this 
arrangement  was  accepted  by  the  decree-holder-respondent  and  by 

(1)  L.  R.,  6  P.  C.  616.  (3)  I.  L.  R.,  3  All.  385. 

(2)  L.  R.,  2  I.  A.  219.  (4)  I.  L.  R.,  5  kit  492. 

(5)  I.  L.  E.,  4  All.  240. 
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1888  the  j adgment-debtor-appellant ;  that  it  was  sanctioned  by  the  Court ; 
Muhammad  ^  oonsequenoe  of  such  oompromise  that  the  judg- 

SuLAiMAir  ment-debtor's  property  was  released  from  attachment.   It  has  been 

Vm 

•Thukki  found  farther  by  the  lower  appellate  Court  that  this  oompromise  was 
acted  upon  by  paying  Rb.  200  oash  and  one,  at  all  events,  of  the 
subsequent  instalments.''  There  is  nothing  in  that  oompromise  to 
show  that  it  was  intended  either  to  extingpiish  the  decree,  or  to  create 
any  relation  other  than  that  of  a  decree-holder  and  judgment-debtor 
between  the  parties  to  this  appeal.  The  decree  therefore  subsists 
as  against  the  judgment-debtor-appellant,  though,  as  I  have  already 
explained,  its  execution  has  been  modified  by  the  compro  mise  above- 
mentioned.  It  is,  indeed,  in  aooordance  with  the  terms  of  that 
compromise  that  the  decree-holder-respondent  has  prayed  for  exe- 
cution of  his  decree,  and  the  Courts  below  have  allowed  that  exe- 
cution. 

I  hold  that  under  such  circumstances  the  order  of  the  Courts 
below  is  oorrect,  for  the  decree  still  subsLsts  and  is  enf orcible  agai  nst 
the  judgment-debtor-appellant  according  to  the  above-m,entioned 
compromise. 

For  these  reasons  I  dismiss  the  appeal  with  costs. 

Appeal  distniased. 


1888 
November 
21. 


Before  Mr.  JmtHoe  StraigU  and  Mr.  JueHee  MaJ^mood. 

CHEDI  LAL  AVD  OTHBBS  (DBFBlTDANTt)  V.  BHAGWAN  DAS  AKD  OTHIBS 

(PLArarari).* 

Mortgage-^Deeree  eitforeing  hj/potheoaHot^8aHifaetion  of  decree  hf  pereon  noi 
eubjeot  to  legal  ohUgaHon  thereunder^ 8uii  for  pontribution  hrongJU  hg  euek 
person  against  judgment-debtore^OraiiiUoue  pagmeni—Aet  IX <f  (Con. 
tract  Aei),  se.  69,  70-"  LawfitUg:' 
The  widow  of  D,  a  leparfttod  Hindu,  hypothmted  certain  immoveable  property 
which  had  belonged  to  her  hoeband.   The  immediate  reverrionen  to  lys  eetate  were 
his  nephew  8  and  the  three  sons  of  his  brother  O.   After  the  widow's  death,  the 
mortgagee  pat  his  bond  in  snit,  impleading  as  defendants  8,  two  of  8*s '  foor  sons 
and  the  three  sons  of  O.   Only  the  three  last-mentioned  persons  reusted  the  suit :  and 

*  Second  Appeal  No.  1118  of  1886  from  a  decree  of  W.  B.  Barry,  Esq.,  District 
Jadge  of  Ghazipnr,  dated  the  5th  April,  1886,  reverting  a  decree  of  Pandit  Bataa 
Lai,  Snbordinate  Jadge  of  Ghazipnr,  dated  the  12th  September,  1886. 
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the  mortgagee  obtained  a  decree  directing  the  tale  of  the  mortgaged  property  in  satis-  jggs 

faction  of  his  claim.    From  the  operation  of  this  decree  8  was  wholly  exempted,  and  

his  sons  were  made  liable  only  to  pay  their  own  costs.   Before  sny  sale  in  execution  ^^'^  ^ 

of  the  decree  oonld  take  place,  the  sons  of  8  paid  the  amount  of  the  decree  into  Court,  Bhaowan 

thus  saying  the  property  from  sale.   They  subsequently  sued  the  sons  of  O  for  oontri-  Dab. 

bution  in  respect  of  this  payment.    It  was  found  that,  at  the  time  when  the  payment 

was  made,  8  was  a  member  of  a  joint  Hindu  family  with  the  defendants,  and  that 

his  sons,  the  plaintiff,  had,  at  that  time,  no  interest  in  the  property  by  transfer  from 

him. 

^eld  that  at  the  time  of  the  payment  the  plaintiffi  could  not  properly  be 
regarded  as  in  the  position  of  co-mortgagors  with  the  defendants,  so  as  to  have  an 
equitable  lien  upon  the  property  they  had  saved  from  sale ;  that  it  was  not  a  case  of  a 
payment  which  the  defendants  were  bound  to  make  in  which  the  plaintiffs  were 
"  interested  **  within  the  meaning  of  s.  69  of  the  Contract  Act ;  and  that  therefore  the 
fiction  of  an  implied  request  by  the  defendants  to  the  plaintiff  to  make  the  payment 
could  not  be  imported  into  the  case,  and  the  plaintiffs  were  not  entitied  to  contri- 
bution. 

Seld  also  that  there  was  no  such  relationship  between  the  parties  as  would 
create  or  justify  the  inference  of  any  right  in  the  plaintiffs  to  look  to  the  defendants 
for  compensiition,  so  as  to  make  s.  70  of  the  Contract  Act  applicable;  and  that  if  the 
plaintiffii,  as  mere  volunteers,  chose  to  pay  the  money  not  for  the  defendants  but 
for  themselves,  they  could  not  daim  the  benefits  of  that  section. 

The  principle  of  the  decision  in  Fanoham  Simgh  v.  Alt  .^LAmacf  (1)  has  been 
recognized  and  provided  for  iu  the  Transfer  of  Property  Act. 

By  the  use  of  the  word  "  lawfully"  in  s.  70  of  the  Contract  Act,  the  Legislature 
had  in  contemplation  cases  in  which  a  person  held  such  a  relation  to  another  as  either 
directly  to  create  or  reasonably  to  justify  the  inference  that  by  some  act  done  for 
another  person,  the  person  doing  the  act  was  entitied  to  Icok  for  compensation  to  the 
person  for  whom  it  was  done.  Sam  Tuhul  Singh  v.  JBitieiwarXal  8akoo  (2)  referred 
to. 

The  facts  of  this  case  are  stated  in  the  judgments  of  the  Court 
Mr.  Amiruddiny  for  the  appellants. 

Mr.  Stmeon^  for  the  respondents.  j 

Straight,  J. — This  is  a  second  appeal  from  a  decree  of  the 
Judge  of  Ghazipur,  dated  the  5th  April  1886.  The  suit  out  of 
which  it  has  arisen  was  brought  by  the  plaintiffs-respondents  in  the 
Oourt  of  the  Subordinate  Judge  of  Ohazipur  against  the  three 
defendants-appellants  before  us,  and  one  Hira  Lal>  who  is  not  an 

(1)  I.  L.  B.,  4  All.  58.      (2)  L.  R.  2  I.  A.  131. 
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1888  appellant  in  this  Court.  The  claim  set  up  by  the  plaintiffs  was  pre- 
Chidi  Ljll  under  the  following  oircumstanoee,  and  in  order  better  to 

understand  the  faots^  it  will  be  convenient  here  to  give  a  genealo- 
Da8.      8^^^  family  in  which  the  plaintiffs  and  the  three  defend- 

ants before  us  were  members 

Basti  Bam. 

 \  

I  \  "I 

Orai.  Gtinga  Prasad.  Debi  Prasad, 

_j   I  I 

I                       I     Sheobalak.  Musammat  Panno  (widow). 
Chedi  Bhawani  Eampta  (widow,  Musammat  Rukminia) 
(Deft.)     (Peft.)     (Deft.)  [_ 

I       i       \  i 

Bhagwan.  Eaghubir.  Kanhya.  Mahabir.  (plaintiffs.) 
From  the  above  tree  it  will  be  seen  that  upon  the  death  of  Debi 
Prasad,  who  left  no  children  behind  him,  he  admittedly  being  a 
separated  Hindu  brother,  his  widow,  Musammat  Panno,  was  entitled 
to  life-possession  of  the  property  left  by  him,  and  upon  iier  decease 
on  the  12th  October,  1879,  it  is  admitted  that  the  immediate  rever- 
sioners thereto  were  the  present  defendants-appellants,  the  three 
sons  of  Orai,  and  Sheobalak,  the  son  of  Qanga  Prasad,  and  the  father 
of  the  plaintiffs  in  the  present  suit.  It  seems  that  prior  to  her 
death,  Mussammat  Panno,  along  with  Musammat  Bukminia,  the 
mother  of  the  plaintiffs,  on  the  17th  September,  1877,  executed 
a  hypothecation  bond  in  favour  of  one  Mahabir,  in  respect  of  an 
advance  of  money  made,  and  as  security  for  that  advance  had  hy- 
pothecated a  portion  of  the  immoveable  property  of  which  she  was 
in  life-possession  as  the  widow  of  Debi  Prasad.  After  the  death 
of  Musammat  Panno,  Mahabir  put  his  hypothecation  bond  in  suit, 
and  he  impleaded  in  that  litigation,  as  I  understand  it,  the  three 
present  defendants-appellants,  Sheobalak,  the  father  of  the  three 
plaintiffs,  andBhagwan  and  Kanhya,  either  directly,  or  some  of  these 
persons  were  brought  upon  the  record  as  defendants  at  their  own 
instance.  In  the  result  a  decree  was  passed  in  favour  of  Mahabir. 
The  three  defendants-appellants  before  us  were  exempted  in  person 
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from  the  execution  of  the  deoree^but  oast  in  coats.   The  defendant  1888 
Sheobalak  was  exempted  altogether,  and  lis  regards  the  two  plaintiffs  Chbdi  Lal 
Bhagwan  and  Eanhya,  it  is  not  very  dear  what  took  place  with 
regard  tp  them.   But  I  think  this,  at  least,  is  certain,  that  they  Pas. 
were  in  no  way  made  liable  under  that  decree.   The  effect  of  that 
decree  was  that  the  property  which  had  been  hypothecated  by 
Musammat  Fanno  was  in  the  ordinary  course  of  things  advertised 
for  sale :  and  the  position,  looking  to  the  genealogical  tree  of  the 
parties,  at  that  time  was  primd  facie  that,  on  the  one  hand,  Mahabir 
was  the  mortgagee  entitled  imder  a  decree  of  Court  to  enforce  his 
mortgage,  while,  on  the  other  hand,  the  three  appellants  and  8heo- 
balak  were  the  reversioners  of  the  mortgagor  rights  against  whom 
Uie  decree  might  be  enforced  to  the  extent  that  the  mortgaged  pro- 
perty could  be  sold  in  invitum  to  them,  unless  they  paid  up  the 
amount.   At  that  time,  so  I  imderstand  the  facts  to  be,  Bhagwan 
and  Kanhya  and  the  other  plaintiffs  in  the  present  suit  were 
minors,  and  upon  the  14th  March,  1881,  on  behalf  of  Bhagwan  and 
Kanhya  a  sum  of  Rs.  808-12-6  was  paid  into  the  Court  executing 
Mahabir's  decree  for  the  purpose  of  stopping  the  sale  of  the  mort- 
gaged property,  and  the  mortgage  was  thereby  paid  off,  the  decree 
was  9ati9fied  and  the  property  saved  from  execution-sale. 

Qn  the  17th  July,  1881,  the  defendants  Chedi  and  his  brother 
sold  to  Hira  Ijd,  the  other  defendant,  the  2^  annas  share  that  they 
had  inherited  from  Musammat  Panoo  in  the  property  mortgaged  to 
Mahabir,  and  it  is  in  this  way  that  Hira  Lal,  the  original  second 
defendant  in  the  suit,  was  introduced  into  the  litigation/  He,  how- 
ever, is  not  before  us,  and  no  question  arises  in  this  appeal  for  us 
to  determine  in  respect  of  him  how  and  under  what  circumstances 
he  acquired  the  property  from  the  first  set  of  defendants,  or  whe^ 
ther  any  special  protection  can  be  afforded  to  him  as  a  purchaser 
without  notice. 

The  present  suit  which  was  instituted  on  the  9th  May,  1885,  by 
Bhagwan  and  Sanhya  and  their  other  two  brothers  imder  the 
guardianship  of  their  mother,  claims  a  sum  of  Bs.  404-6-3,  the  half 
of  Rs.  808-12-6  paid  into  Court  on  the  14th  March,  1881,  with  a 
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1888  sum  of  Bs.  212-6-0  interest,  in  all  Rs.  646-12-3,  principal  and  xnter- 
Chidi  Lal  ^  ^  oontribution  from  the  defendants  towards  the  amount 
^  which  the  plaintifb  say  that  they  were  constrained  to  pay  in  order  to 

Das.  sa^o  the  whole  property  from  sale  and  in  which  payment  they  say 
the  defendants-appellants  were  jointly  interested. 

But  that  is  not  all  the  plaintiffs  ask.  They  ask  further  to  enforce 
the  claim  for  the  amount  of  money  by  the  sale  of  the  2  annas  8  pies 
share  of  the  two  mauzas  mortgaged  to  Mahabir  Rai  which  came 
to  the  hands  of  the  defendants  upon  the  death  of  Musammat 
FannOy  upon  the  allegation  that  upon  equitable  principles,  ex  aequo 
ei  bono  J  they,  having  discharged  the  whole  of  the  obligation  in  respect 
of  the  whole  property  and  so  saved  it  from  sale,  have  an  eqxiitable 
charge  or  lien  upon  the  property  in  the  hands  of  the  defendants  for 
the  amount  of  money  that  they  were  compelled  to  pay  in  order  to 
stop  the  execution  of  the  decree. 

Without  going  into  all  the  defences  that  were  set  up  by  the 
defendants  to  this  suit,  it  is  enough  to  say,  I  think,  for  the  purposes 
of  this  appeal,  that  it  was  resisted  by  them  upon  the  ground  that 
at  the  date  of  the  payment  of  the  Es.  808-12-6  on  the  14th  March, 
1881,  Sheobalak,  the  father  of  the  plaintiff,  then  being  alive,  they 
had  no  interest  in  the  property,  and  therefore  their  payment  of  the 
money  must  be  regarded  as  a  gratuitous  and  Toluntary  payment, 
which  they  are  not  entitled  to  recover  from  the  defendants. 

The  Subordinate  Judge  who  tried  this  case  as  a  Court  of  first 
instance  came  to  the  conclusion  that  this  defence  was  satisfactorily 
established;  and  he  accordingly  dismissed  the  suit.  The  learned 
Judge  before  whom  the  case  came  in  appeal,  at  the  instance  of  the 
plaintiffs,  has  taken  a  different  view,  andinoneportionof  his  judg- 
ment he  makes  use  of  the  following  remarks.  He  say^: — ''It  is 
su£Scient  to  remark  that  Sheobalak  was  the  person  who  succeeded 
to  the  share  by  inheritance,  but  he  seems  to  have  voluntarily  made 
over  his  share  to  his  son."  Now,  as  far  as  I  have  been  able  to  ascer- 
tain from  the  learned  pleaders,  it  is  not  very  easy  to  understand 
precisely  what  the  meaning  of  the  learned  J udge  here  is.  I  do  not 
know  where  the  learned  Judge  finds  any  warrant  in  the  evidence 


Digitized  by  Google 


TOL.  XI.] 


ALLAHABID  8£BI£S. 


239 


for  this  inferenoe  as  to  a  relinquishment  by  Sheobakk  in  fayour  of  1888 
his  SODS,  though  the  statement  contained  in  the  first  plea  taken  chbdi  Lal 
belowy  that  at  the  time  the  exeoution-sale  was  threatened,  the  plain-  ^i. 
tifis-appellants  were  recorded  in  the  reyenue  .records  as  proprietors  of  djj^^ 
half  the  property  mortgaged  to  Mahabir  Bai,  a  fact  which  does  not 
appear  to  be  disputed,  seems  to  favour  the  Judge's  view.  My 
brother  Mahmood  haying  fully  considered  this  case  since  the  last 
hearing,  desires  to  haye  further  information,  mainly  upon  matters 
directed  to  this  point,  and  is  desirous  that  there  should  be  two  or 
three  issues  remanded  for  the  purpose  of  clearing  up  the  questions 
thus  inyolyed  in  our  proper  determination  of  this  appeal.  Natur- 
ally I  should  not  in  the  least  degree  wish,  in  a  case  of  this  descrip- 
tion, to  preyent  further  inquiry  by  the  lower  appellate  Court,  which 
is  the  proper  tribimal  for  the  determination  of  matters  of  fact. 

At  the  present  I  am  not  prepared  to  say  that  it  is  quite  clear 
that  the  plaintifis  were  not  interested  in  the  property  sufficiently 
to  entitle  them  to  call  into  their  aid  the  rule  laid  down  in  s.  69  of 
the  Indian  Contract  Act.  Whether,  assuming  that  section  or  s.  70 
to  be  applicable  to  their  position,  the  further  step  can  be  taken  of 
holding  that  by  their  payment  they  acquired  a  lien  on  the  share 
of  the  defendants  sayed  by  such  payment,  is  a  matter  that  requires 
yery  full  and  careful  consideration,  and  need  not  be  discussed  or 
determined  imtil  we  haye  received  a  return  to  the  issues  which  my 
brother  Mahmood  proposes,  which  I  had  an  opportunity  of 
seeing,  and  which  he  will  state  in  the  obseryations  he  has  to  make 
in  remanding  issues  to  the  lower  appellate  Court  for  its  considera- 
tion and  finding. 

Haying  stated  the  facts  in  order  that  when  the  case  comes  back 
we  may  have  them  glearly  before  us,  I  entirely  concur  in  the  order 
of  remand  proposed  by  my  brother  Mahmood. 

MAHifooD,  J.— My  learned  brother  Straight  has  stated  the  facts 
of  the  case,  and,  of  course,  it  would  be  waste  of  time  for  me  to 
repeat  them.  I  only  wish  to  add  that  without  expressing  any  definite 
opinion  as  to  the  extent  or  nature  of  the  liability  which  at  least 
two  of  the  plaintiffs  were  under,  in  consequenoe  of  the  decree  of  tha 
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1888  30th  June,  and  without  expressing  any  opinion  as  to  the  question 
Chedi*Lal  ^^^t'^®'  action  of  the  plaintiffs  in  paying  up  the  whole  of  that 
V.  decree  on  the  14th  March,  1881,  did  not  entitle  them  to  maintain 
Das.  ^  8^^^  *s  the  present,  either  for  recovery  of  possession  of 
what  they  allege  was  done  by  them  for  the  benefit  of  the  defendants, 
and  which  benefit  has  been  enjoyed  by  those  defendants ;  and  also 
without  saying  anything  definite  as  to  whether  or  not  such  payment 
of  tbe  14th  March,  1881,  did  entitle  the  plaintiffs  to  claim  the 
money  due  as  such  compensation  by  enforcement  of  a  sort  of  charge 
on  immoveable  property,  I  feel  I  should  not  dispose  of  the  case 
finally  upon  a  purely  hypothetical  state  of  facts.  The  learned  Judge 
of  the  lower  appellate  Court  in  reversing  the  decree  of  the  Court 
of  first  mstance,  has  taken  a  view  of  the  law  as  to  the  accuracy 
of  which  I  feel  myself  unable  to  pass  finally  any  decision  without 
specific  information  upon  the  following  points  of  fact.  Those 
points  of  fact  are  possibly  ascertainable  from  the  record,  but  we 
sitting  here  as  Judges  of  second  appeal  are  not  intended  by  the 
Legislature  to  discharge  those  functions.  Therefore  my  view  is 
that  before  passing  any  judgment  upon  the  legal  points  raised  in 
the  case,  which  Mr.  Amiruddin  has  with  so  much  ability  pressed 
upon  us,  we  should  have  definite  findings  on  the  following  issues 

1.  Did  the  plaintiff  on  the  14th  March,  1881,  own  any  interest 
in  the  property  left  by  the  deceased  Musammat  Panno,  either  by 
gift  or  other  transfer  from  Sheobalak  or  otherwise  P 

2.  Was  Sheobalak  on  the  14th  March,  1881,  amember  of  ajoint 
Hindu  family  with  the  present  plaintiffs  P 

3.  When  did  Sheobalak  die? 

4.  Were  the  plaintiffs  or  any  of  them  judgment-debtors  of  the 
decree  of  the  3Uth  June,  1881,  whether  jointly  with  the  defendants 
or  otherwise  ? 

For  distinct  findings  upon  these  issues,  I  would  remand  the  case, 
as  I  have  the,  approval  of  my  brother  Straight,  to  the  lower 
appellate  Court  and  upon  receipt  of  the  findings  ten  days  will  be 
allowed  for  objections  under  s.  667  of  the  Code. 
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[On  the  return  of  findings  upon  the  issues  remanded,  the  ease  liSS 
again  oame  for  hearing  before  Straight  and  Mahmood^  JJ.   The  chbdi  Lal 
parties  were  represented  as  before.]  Bhagwah 

Straight,  J.— It  is  not  necessary  that  I  should  enter  at  length  ^^9. 
into  the  oiroumstanoes  of  this  case,  as  they  were  very  fully  stated  by 
me  in  my  former  judgment  of  the  28th  October,  1887.  The  effect 
of  my  then  order  was  that,  having  regard  to  certain  matters 
which  in  the  opinion  of  my  brother  Mahmood  were  doubtful  or 
imasoertained,  I  assented  to  certain  issues  being  settled  by  him  for 
determination  by  the  lower  appellate  Court,  and  that  Court  has  now 
recorded  its  findings  upon  those  issues.  It  is  as  to  these  issues  and 
in  reference  to  those  findings  that  it  now  becomes  my  duty  finally 
to  deal  with  this  appeal  and  to  dispose  of  it. 

In  reference  to  the  questions  remanded  it  has  now  been  deter- 
mined by  the  learned  Judge  that  upon  the  14th  March,  1881,  the 
date  of  the  alleged  payment  in  respect  of  the  decree  of  Mahabir 
Prasad,  dated  the  30th  January^  1880,  the  two  plaintiffs  had  no 
interest  in  the  property  left  by  Musammat  Panno,  either  by  gift 
or  other  transfer  from  Sheobalak.  It  has  further  been  found 
that  upon  the  14th  March,  1881,  Sheobalak  and  the  plaintiffs,  his 
sons,  were  members  of  a  joint  and  imdivided  Hindu  family ;  that 
Sheobalak  died  in  1882,  and,  what  is  most  material  in  looking  at 
this  case  in  one  of  its  legal  aspects,  that  the  present  plaintiffs  were 
not  judgment-debtors  imde.r  the  decree  of  Mahabir  Prasad,  dated  the 
13th  June,  1880,  along  with  the  present  defendants.  It  is  in  refer- 
ence to  those  findings  that  it  becomes  my  duty  to  consider  whether 
the  original  judgment  of  the  learned  Judge  passed  in  appeal  can  be 
sustained  either  on  the  footing  that  the  facts  found  bring  the  case 
within  the  provision  of  s.  69  of  the  Contract  Act  or  within  the 
principle  of  s.  70  of  the  same  statute.  Much  of  the  learned  Judge's 
judgment  preceded  upon  the  construction  to  be  attached  to  certain 
provisions  of  the  Transfer  of  Property  Act,  and  he  also  referred  to  a 
judgment  of  my  own(l) .  That  ruling,  however,  has  now  become  more 
or  less  obsolete  by  reason  of  the  circumstance  that  the  principle  enim. 

(1)  Panoham  Sin^h  v.  Ali  Ahmad,  I.  L.  B.,  4  AU.  58. 
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188S  oiated  in  it  has  been  recognized  in  the  Transfer  of  Property  Act,  and 
Chbdi  Lal  pr^^ided  for  the  rein.  The  applicability  of  that  principle  to  the  pre. 

sent  case  turns  upon  this :  can  it  rightly  or  properly  be  said  that  upon 
the  14th  March)  1881^  when  the  800  and  odd  rupees  were  paid  by 
the  plaintiffs,  they  could  properly  be  regarded  as  mortgagors  in  the 
sense  that  they  stood  in  the  shoes  of  Musammat  Fanno,  and  were 
mortgagors  along  with  the  defendants  and  paid  that  money  as  one 
party  of  mortgagors  for  themselves  and  other  mortgagors  in  such 
a  way  as  to  create  an  equitable  lien  upon  the  property  they  had 
saved  from  sale,  which  represented  the  shares  of  such  mortgagors? 
I  may  say  that  the  learned  Judge's  decision  rather  begs  this 
question,  because  if  it  be  conceded  that  these  present  plaintiffs  were 
mortgagors,  much  of  the  di£5culty  in  their  way  would  disappear* 
But  the  crux  of  Mr.  AmiruddMi  contention  is  that  they  never 
wejre  mortgagors  and  never  stood  in  the  sboes  of  the  mortgagors  at 
the  time  of  the  payment.  The  state  of  things  then  stands  thus :  that 
the  decree  which  was  obtained  by  Mahabir  Prasad  was  not  a  decree 
under  or  in  respect  of  which  any  legal  obligation  or  liability  rested 
upon  these  present  plaintiffs,  except  in  so  far  as  they  were  called  upon 
to  pay  their  own  costs  in  the  Court  below,  and  that  no  other  legal 
liability  or  obligation  was  imposed  by  that  decree  upon  them.  It  is 
true  that  as  regards  these  present  defendants  there  was  a  legal  liabi- 
lity or  obligation,  but  for  the  purpose  of  applying  the  provisions  of 
8.  69  of  the  Contract  Act,  it  is  essential  that  there  should  be  first  a 
person  who  is  bound  by  law  to  make  a  certain  payment,  secondly, 
apother  person  who  is  interested  in  such  payment  being  made,  and 
thirdly  a  payment  by  such  last  mentioned  person.  In  this  particular 
case,  as  far  as  I  am  able  to  gather  from  the  findings,  there  was  no 
payment  of  money  which  the  defendants  were  bound  by  law  to 
make  in  which  it  can  be  said  that  these  plaintiffs  were  interested. 
Consequently,  the  fiction  of  an  implied  request  from  the  defendants 
to  the  plaintiffs  to  make  the  payment  cannot  be  properly  imported 
into  the  case  so  as  to  bring  it  under  s.  69  of  the  Contract  Act,  and 
the  right  to  reimbursement  was  not  created. 

Then  arises  the  question  whether  s.  70  is  applicable  or  not  to  the 
(acts  of  the  present  case,   I  pointed  out  to  Mr.  Simeon  that  if  yuu 
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could  read  b.  70  of  the  Contract  Act  without  the  '^^ord  "lawful"  in  1^88 
it,  I  might  go  to  the  full  length  of  the  contention  set  up  by  him.  Chbdi  Lal 
But  I  presume  that  the  Legislature  intended  something  when  it  ^^^^'^^ 
*  nsed  the  word  "  lawful,"  and  that  it  had  in  contemplation  cases  in  Dis. 

which  a  person  held  such  a  relation  to  anothet  as  Cither  directly  to 
create  or  by  implication  reasonably  to  jtistify  an  inference  that  bjr 
some  act  done  f  o^  another  person  the  party  doing  the  act  was  entitled 
to  look  for  compensation  for  it  to  the  person  for  whom  it  wad 
done.  Here  there  was  in  my  opinion  no  such  relation  between  the 
parties  as  would  create  any  such  right  or  from  which  it  could  b^ 
reasonably  inferred.  If  the  plaintiffs,  as  mere  volunteers,  chose  to 
put  their  hands  into  their  pockets  and  to  pay  a  sum  of  money  not 
for  the  defendants  but  for  themselves,  that  was  their  own  look-out 
and  they  cannot  now  claim  the  benefits  of  s.  70.  It  will  be  con- 
venient in  this  connection  to  refer  to  what  their  Lordships  of  the 
Privy  Council  have  said  in  the  case  of  Bam  Tuhul  Singh  v.  Bissesicat* 
Lall  Sahoo  (1). 

"It  is  not  in  every  case  in  ni^hich  a  man  hiks  benefited  by  the 
taioney  of  another  that  an  obligation  to  repay  that  money  drises. 
The  question  is  not  to  be  determined  by  nice  considerations  of  what 
may  be  fair  or  proper  according  to  the  highest  morality.  To  sup- 
port such  a  suit  there  must  be  an  obligation  express  or  implied  to 
repay.  It  is  well  settled  that  there  is  no  such  obligation  in  the  case  of 
a  voluntary  payment  by  A  of  B^b  debt.  Still  less  will  the  action  lie 
when  the  money  has  been  paid  as  here,  against  the  will  of  the  party 
for  whose  use  it  is  supposed  to  have  been  paid :  StokeB  v.  Leim  (2). 
Nor  can  the  case  of  ^  be  better  because  he  made  the  payment  not 
ex  mere  motu^  but  in  the  course  of  a  transaction  which  in  one  event 
would  have  turned  out  highly  profitable  to  himself  and  extremely 
detrimental  to  the  person  Whos6  debts  the  money  went  to  pay." 

Having  dealt  with  those  two  points  above  stated,  the  appeal  is 
disposed  of.   I  think  that  the  first  Court  was  right  in  dismissing 
the  claim  of  the  plaintiffs,  and  that  the  learned  Judge  was  wrong  in 
'  the  view  that  he  took  of  the  law  applicable  to  the  facts  of  this  case^ 

1(1)  L.  R.,  2  I.  A.  181.        (8)  1  TenH  Rep.  20. 
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}8S8     In  mj  opinion  the  plaintifiBa  had  no  legal  right  upon  whioh  to  oome 
C9ED1  Lal  ^^^^  Court  and  claim  recoupment  or  contribution  to  the  extent  of 
V'       one-half  the  amount  paid.   I  think  the  appeal  should  be  decreed ; 
5^g,     that  the  judgment  of  the  learned  J udge  should  be  Bet  aside  and  that 
of  the  first  Court  restored.   The  defendants-appellants  are  entitled 
to  their  costs  in  all  Courts. 

MahmooDi  J. — My  opinion  in  this  case  coincides  entirely  with 
the  views  to  which  my  learned  brother  has  given  expression.  I  need 
only  add  that  any  other  of  view  of  the  law  would  amount  to  saying 
that  the  effect  of  s.  70  of  the  Contract  Act  is  to  enable  a  total 
stranger,  without  any  express  or  implied  request  on  behalf  of  a  debtor, 
to  put  himself  into  the  shoes  of  the  creditor  by  the  simple  fact  of 
paying  the  debts  due  by  such  debtor.  I  do  not  think  that  the  section 
could  have  been  intended  to  involve  such  results. 

Appeal  allowed. 


ISSS  Before  Mr,  JusHee  Brodhuret  and  Mr,  Justice  Makmood, 

November 27.  ggjg        (Dbpbndaht)  v.  BHAGWAN  DAS  (Plaiktot).* 

Vendor  and  purchaser^  Part  payment  qf  pwrchase-money-^Ssecutum,  r^irtratiom 
and  deUverjf  <^  eale-deed — Completion  of  eale^Right  of  purehaeer  to  ene 
for  potseieio»—Act  JT  of  1882  (Transfer  if  Property  Act),  s.  64. 

Non-payment  of  the  pnrchase-money  does  not  preyent  the  passing  of  the  owner- 
ship of  the  property  sold  from  the  vendor  to  the  purchaser :  and  the  latter,  notwith* 
standing  such  non-payment,  can  maintain  a  sait  for  possesnon  of  the  property  subject 
to  such  equities,  restrictions  or  conditions  as  the  nature  of  the  case  may  require. 
Mohun  ain^h  y.  8hib  Koonwer  (1),  Goor  Parshad  Y.  Nunda  Sin^h  (2),  Seera  Sinyk 
y.  Uagho  Nath  Sahai  (3),  and  Umedmal  Motiram  T.  Dava  (4)  referred  to. 

The  difference  between  an  executed  contract  of  sale  and  an  executory  contract  to 
sell  observed  on.   Ikhal  Begam  v.  Qobxnd  Prasad  (5)  dissented  from. 

A  deed  of  sale  of  immoveable  property  having  been  duly  executed  and  regis- 
tered and  delivered^  and  the  purchaser  having  paid  a  portion  of  the  purchase-money 
to  the  vendor's  creditors— AeZ<2,  with  reference  to  s.  54  of  the  Transfer  of  Property 


•  Second  Appeal  No.  630  of  1887  from  a  decree  of  C.  W.  P.  Watts,  Esq.,  Dis- 
trict Judge  of  Moradabad,  dated  the  2^d  December,  1886,  confirming  a  decree  nf 
Maulvi  Zain-ul-abdin  Khan,  SnbordiDate  Judge  of  Moradabad,  dated  the  Slut  Augusty 
1886. 


(1)  N.-W. 

(2)  N.-W 


N.-W.  P.  H.  C.  Rep,  1866,  p.  86.      (8>  N.-W.  P.  H.  C.  Rep.  1868,  p.  8a 
1».  B.  C.  Rep.  1866,  p.  160.     (4)  I.  L.  R.  2  Bom.  647. 
(5)  I.  L.  R.  3  AH.  77. 
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Act  (IV  of  1882)  that  these  facta  amoanted  to  a  full  transfer  of  ownership,  and  the  ^ggg 

purchaser  conld  maintain  a  suit  for  possession  of  the  property  sold,  notwichstancUng  

that  he  had  not  paid  the  balance  of  the  purchase-money  to  the  vendor  or  to  a  mortga-  ^^'^^^ 
gee  of  the  property,  as  stipulated  in  the  deed.  HHAGWAJf 

The  facts  of  this  case  are  stated  in  the  judgment  of  Mahmood,  J 

Pandit  Raian  Chand  and  Baba  Jogindro  Nath  Chaudhri  for 
the  appellant. 

Kunwar  Shimmth  Sinha  and  Mr.  Khuahwakht  Rai  ioT  the  re- 
spondent, 

Mahmood,  J. — In  order  to  explain  the  points  of  law  which  arise 
in  this  case,  it  is  necessary  to  recapitulate  the  facts  and  the  findings 
at  which  the  lower  Courts  have  concurrently  arrived. 

The  defendant  Sri  Earn  was  the  owner  of  a  ten-biswas  share  in 
the  village,  and  he  executed  a  usufructuary  mortgage  thereof  in 
favour  of  one  Chajmal  Das  on  the  1st  June  1861,  and  placed  the 
mortgagee  in  possession.  It  has  also  been  found  that  the  aforesaid 
Sri  Earn  borrowed  further  sums  of  money  from  Chajmal  Das  and 
hypothecated  the  above-mentioned  property  as  security  for  repay- 
ment of  the  loan.  These  sums  are  stated  in  the  first  Court's  judg- 
ment to  have  amoimted  to  about  Es.  2,338,  but  apparently  this 
sum  is  not  the  result  of  any  regular  calculation,  as  no  mortgage- 
account  appears  to  have  been  taken,  Chajmal  Das  being  no  party 
to  this  litigation. 

The  Courts  below  have  also  concurred  in  finding  that  the  defend- 
ant Sri  Earn  ov^red  Es.  406  to  one  Hargo  Lai  on  a  bond  dated  the 
10th  June  1884,  and  Es.  900  to  one  Dalip  Singh. 

On  the  the  3rd  J uly  1884,  Sri  Eam  executed  a  registered  sale-deed, 
whereby  he  conveyed  the  above-mentioned  ten  biswas  to  Bhagwan 
Das,  plaintiff-respondent,  in  lieu  of  Es.  4,800.  The  sale-deed  speci- 
fies these  sums  to  be  paid  in  the  following  manner  : — 

(1)  Es.  406  to  be  paid  to  Hargo  Lai. 

(2)  Es.  900      "      DaUp  Singh. 

(3)  Es.  622      *'      Chajmal  Das,  on  his  mortgage  of  1st  June 

1861. 
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1888        (4)  Rs.  2,872,  being  the  balance  to  be  paid  in  cash  to  the  vendor 


Shib  Lal        'Rsm^  defendant,  thus  making  np  the  total  sum  of  Rs.  4,800 

Bhiwan  P^^^®"™^^®y* 

It  will  be  obseryed  that  the  above-mentioned  items  take  no 
aooonnt  of  the  hypothecation  charge  of  Obajmal  Das  on  the  pro« 
perty  sold,  and  this  ciroamstance  appears  to  be  the  main  cause  of 
the  present  litigation. 

On  the  8th  July  1884  Sri  Bam  executed  another  sale-deed 
of  the  same  property  in  favour  of  the  defendant  Shib  Lai  and 
registered  it  the  next  day.  The  consideration  of  that  sale  is  also 
mentioned  in  the  deed  to  be  Bs.  4,800  made  up  of  various  items 
mentioned  therein. 

The  words  of  the  deed  are :~ 

That  out  of  the  said  ooniideration'-money,  Bs.  622  for  pay* 
ment  to  Chajmal  Das,  mortgagee,  Bs.  134  for  payment  to  Canhya 
Lai,  and  Bs.  406  for  payment  toHargo  Lai  bania  of  Jalalabad,  in  all 
Bs.  1,162,  were  left  with  the  vendee,  and  Bs.  2,438,  due  by  the 
vendor  to  the  vendee  were  credited  in  'the  account,  and  the  remain* 
ing  sum  of  Bs.  1,200  was  received  in  cash  from  the  vendee  and  waa 
applied  to  his  use  by  the  vendor.^' 

It  will  be  observed  that  this  specification  mentions  the  sum  of  Bs. 
622  due  on  Chajmal  Das'  mortgage  and  also  the  sum  of  Bs.  406  due 
to  HargoLal,  but  mentions  nothing  as  to  the  Bs.  900speoified  in  the 
sale-deed  of  the  3rd  July  1884  to  be  due  to  Dalip  Singh.  Further, 
it  is  to  be  noticed  that  in  this  latter  sale-deed  no  specific  mention  is 
made  of  the  hypothecation  charge  of  Chajmal  Das,  and  the  other 
items  mentioned  in  the  sale-deed  are  different  to  those  mentioned 
in  the  earlier  sale-deed  of  the  3rd  July  1884. 

The  plaintiff,  Bhagwan  Das,  relying  upon  his  sale-deed  of  the 
3rd  July  1884,  applied  to  the  revenue  authorities  for  mutation  of 
names  in  his  favour,  but  his  application  was  resisted  by  the  defendant 
Shib  Lai,  on  the  ground  of  the  sale-deed  which  he  had  obtained  from 
Sri  Bam  on  the  8th  July  1884.  The  objections  prevailed,  and 
Bhagwan  Das'  application  being  disallowed,  the  name  of  Shib  Lai 
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was  entered  in  fhe  Gbvemment  reyenue  records  on  the  24th  Jnne  1888 

1885  as  the  owner  of  the  ten-biswas  share  above  mentioned.  Shib  Lal 

Subsequently,  Shib  Lal  executed  a  ththa  lease  of  the  property  bhagwah 

on  the  14th  July  1886  in  favour  of  Bam  Prasad,  who  has  in  con-  1^^»« 
sequence  been  impleaded  as  a  defendant  in  this  suit. 

The  abovementioned  facts  explain  the  position  of  the  parties  in 
this  litigation.  The  dispute  amounts  to  the  question  whether  the 
plainti£f  Bhagwan  Das'  sale-deed  of  the  3rd  July  1884  was  a  valid 
and  perfected  conveyance  so  as  to  render  the  defendant  Shib  Lai's 
sale-deed  of  the  8th  July  1884  null  and  void. 

The  plaintifEJcame^into  Court  alleging  that  in  accordance  with 
the  terms  of  his  sale-deed  of  the  3rd  July  1881  he  duly  paid  Bs.  408 
to  Hargo  Lal  and  Bs.  900  to  Dalip  Singh  on  behalf  of  the  vendot 
Sri  Bam;  that  immediately  after  the  execution  of  the  deed  the 
plaintifE  discovered  that  besides  the  sum  of  Bs.  622  mentioned  in 
the  sale-deed  to  be  paid  to  Chajmal  Das  on  his  mortgage,  the  latter 
held  further  hypothecation  charges  on  the  property,  to  the  extent  of 
Bs  2,200 ;  that  therefore  the  plaintiff  instead  of  paying  the  sum  of 
Bs.  2,872,  which  was  to  be  paid  in  cash  to  the  vendor  Sri  Bam,  only 
paid  Bs.  672  to  him  in  cash  and  kept  the  balance  of  the  purchase- 
money  for  payment  of  Bs.  622  due  on  Obajmal  Das' mortgage,  and 
the  remainder  due  to  him  for  his  hypothecation  charges ;  that  the 
defendant  vendor  Sri  Bam  in  collusion  with  Chajmal  Das  and  Shib 
Lal  executed  a  fraudulent  and  nominal  sale-deed  in  favour  of  the 
latter  on  the  8th  July  1884,  and  the  latter  fraudulently  and  in  col- 
lusion with  Chajmal  Das  obtained  possession  and  mutation  of  names 
on  the  24th  June  1885,  and  thereafter  executed  a  iheha  lease  in 
favour  of  the  defendant  Bam  Prasad.  XTpon  these  allegations  the 
plaintiff  prayed  for  proprietary  possession  of  the  10  biswas  share  by 
establishment  of  his  right  under  the  sale-deed  of  the  3rd  July  1884, 
and  nullification  of  the  sale-deed  of  the  8th  July  1884. 

The  suit  was  resisted  by  all  the  three  defendants  upon  similar 
pleas.  They  urged  that  the  plaintiff's  sale-deed  had  been  fraudulently 
obtained  by  him  from  the  defendant  Sri  Bam ;  that  the  plaintiff  had 
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1888      paid  no  portion  of  the  purobase-money  to  the  defendant-vendor; 
that  therefore  the  sale  remained  inoperative ;  and  that  the  plaintiff 


Shib  La    jjj^yjjjg  tjj^g  declined  to  carry  out  the  terms  of  the  sale,  the  vendor 
^°DaT^*  Sri  Eam  executed  the  sale  deed  of  the  8th  July  1884  in  favour  of 
the  defendant  Shib  Lai,  who  had  since  redeemed  the  mortgage  of 
Chajmal  Das  and  had  obtained  possession. 

The  Courts  below  have  concurred  in  finding  that  the  plaintiff's 
sale-deed  of  the  3rd  July  1884  was  a  boful  fide  and  valid  transaction ; 
that  in  accordance  with  its  terms  the  plaintiff  had  paid  on  behalf  of 
the  vendor  Sri  Bam  Es.  406  to  Hargo  Lai  and  Bs.  900  to  Dalip 
Singh ;  but  that  he  had  failed  to  prove  the  payment  to  Sri  Ram  of 
Bs.  672,  and  that  he  had  not  paid  the  mortgage-money  due  to 
Chajmal  Das  owing  to  the  latter's  collusion  with  the  vendor  Sri 
Bam  and  refusal  to  accept  payment  of  the  money.  On  the  other 
hand,  the  Courts  below  have  found  that  the  sale-deed  of  the  8th  July 
1884  in  favour  of  the  defendant  Shib  Lai  was  an  entirely  nominal 
and  fraudulent  transaction,  being  the  result  of  collusion  between  him 
and  Chajmal  Das  and  Sri  Bam ;  that  the  defendant  Shib  Lai  was  a 
tool  in  the  hands  of  Chajmal  Das  and  was  in  reality  acting  for  him ; 
that  "  Shib  Lai  did  not  pay  a  pice  of  the  purchase-money  or  the 
mortgage-money  of  the  disputed  property,"  although  he  obtained  a 
receipt  of  the  mortgage-money  from  Chajmal  Das;  that  although 
Shib  Lai  is  shown  to  be  in  possession  of  the  disputed  property,  yet 
in  fact  the  disputed  property  is  up  to  this  time  in  the  mortgagee 
possession  of  Chajmal  Das.'' 

Upon  these  findings  the  Courts  betow  have  decreed  the  plain- 
tiff's claim  for  proprietary  possession  against  all  the  three  defendants, 
subject  to  the  condition  that  the  plaintiff  should  take  an  account  of 
what  is  due  to  Chajmal  Das  for  his  mortgage  and  hypothecation 
charges  and  pay  the  same  to  him,  and  after  deducting  such  amount 

whatever  will  remain  out  of  the  purchase-money  due  by  the  plain- 
tiff to  the  defendant-vendor  shall  be  formally  recovered  by  the  latter 
from  the  former." 

From  this  decree  the  defendants  Sri  Bam  and  Shib  Lai  appealed 
to  the  Lower  Appellate  Court,  and  the  plaintiff  appears  to  have  pre  - 
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ferred  oross-objeotions  in  respect  of  eo  much  of  the  deoree  as  sub-  1888 

jeoted  the  deoree  for  possession  to  payment  of  mortgage-money  to  gnis  Lal 
Gfaajmal  Das.  v. 

The  Lower  Appellate  Court,  however,  dismissed  both  the  appeal  ^^^^^^ 
and  the  cross-objections,  thus  confirming  the  first  Court's  decree. 

This  second  appeal  has  been  preferred  only  by  the  defendant 
Shib  Lai  oo  four  grounds,  of  which  the  third,  which  impugns  the 
lower  Court's  finding  that  Es.  900  were  due  by  the  vendor  Sri  Eam 
to  Dalip  Singh  and  were  paid  to  the  latter  by  the  plaintiff  as  part  of 
the  purchase-money,  cannot  be  entertained  in  second  appeal,  as  it  is 
a  pure  question  of  fact. 

Li  support  of  the  first  and  second  grounds,  it  is  contended  that 
inasmuch  as  the  lower  Courts  themselves  have  found  that  the  plain- 
tiEE  had  not  paid  the  full  consideration  of  tho  sale-deed  of  the  3rd 
July  1884,  that  deed  could  confer  no  ownership  upon  him,  and  the 
suit  was  therefore  unmaintainable.  It  is  further  argued  that  the 
plainti^-respondent  having  refused  to  pay  the  vendor  the  amount 
due  to  hinr^  as  purchase-money,  the  latter  was  entitled  to  execute  the 
second  sale  of  the  8th  July  1884  in  favour  of  the  defendant- 
appellant,  Shib  Lai. 

In  support  of  this  contention  the  learned  pleaders  for  the  appeU 
lant  rely  upon  the  ruling  of  this  Court  in  Ikbal  Begam  v.  Oobind 
Prasad  (I),  where,  under  somewhat  similar  circumstances,  it  was  held 
that  a  purchaser  who  had  only  paid  a  portion  of  the  purchase- 
money  could  not  maintain  a  suit  for  possession  of  the  purchased 
property,  as  the  contract  of  sale  could  not  be  regarded  as  complete, 
as  there  had  been  a  manifest  withholding  of  the  purchase-money." 
In  tliat  case  the  purchase-money  wasBs.  16,000,  the  sale-deed  had 
been  duly  executed  and  registered,  and  out  of  the  consideration 
money  Ks.  2,000  had  beeu  paid  in  cash  to  the  vendor  and  the  re- 
maining Rs.  14,000  were  to  be  applied  by  the  plaintiff-purchaser 
towards  the  payment  and  discharge  of  certain  bond-debts  due  by  the 
vendor  and  charged  upon  the  purchased  property.  The  plaintiff- 
vendee  had  not  up  to  the  date  of  the  suit  paid  off  those  debts,  and 

(1)  I.  L.  R.,  3  All.,  77. 
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1888      it  was  held  that  this  omission  rendered  the  sale  incomplete  so  as  to 
ShibIAl"  P'®^^^^®      plaintiff  from  olaiming  possession  as  owner  of  the  pur* 

v.       chased  property. 
Bhaowaw 

Das.         The  Conrts  below  have  not  followed  that  ruling  holding,  as 
they  seem  to  do,  that  it  was  distinguishable  from  the  present  case. 

I  am  afraid  I  cannot  take  the  same  view;  for  if  that  ruling  lays 
down  any  rule  of  law,  it  goes  the  length  of  holding  thai  non-pay<« 
ment  of  a  part  of  the  purchase-money  by  the  vendee  prevents  the 
passing  of  ownership  to  him  and  precludes  him  from  suing  for  pos- 
session of  the  property  which  he  has  purchased,  although  the  sale- 
deed  has  been  duly  registered  and  delivered  to  him  and  a  portion  of 
the  purchase-money  has  been  received  by  the  vendor.  If  this  is  a 
oorrect  interpretation  of  that  ruling,  its  principle  is  directly  appli-^ 
cable  to  this  case ;  and  here  the  plain  tiff-respondeilt  having  distinctly 
failed  to  prove  the  payment  of  the  entire  purchase-money,  his  suit 
would  stand  dismissed  if  the  above-mentioned  rdling  were  f oUowed^ 

I  regret,  however,  With  due  respect,  I  am  unable  to  follow  that 
ruling,  for  it  seems  to  me  to  proceed  upon  disregarding  the  distinc- 
tion between  a  coniraet  of  sale  and  a  contract  io  aelty  the  former' 
being  an  executed  contract  and  the  latter  appertaining  td  the  class  of 
executory  contracts.  Or,  to  nse  the  technical  language  of  jurispru- 
dence, sale  creates  bljus  in  rem,  as  it  passes  ownership  immediately 
when  it  has  been  executed ;  and  a  contract  to  sell  is  a  jus  ad  rem,  for 
it  only  creates  an  obligation  attached  to  the  ownership  of  property 
and  does  not  amount  to  an  interest  therein. 

This  juristic  distinction  is  fully  recognised  in  s.  64  of  the  Transfer 
of  Property  Act  (lY  of  1882),  and  forms  the  basis  of  many  a  rule 
of  law  snd  equity,  such  as  the  doctrine  of  notice  to  bond  fide  trans- 
ferees in  connection  with  specific  performance  of  contracts.  I  may 
say  here  that  I  have  had  the  advantage  of  conferring  with  my  brother 
Straight,  who  was  one  of  the  learned  Judges  who  decided  the  case 
of  Ikhal  Begam  v.  Oobind  Prasad  (1)  with  regard  to  that  ruling,  and 
he  has  authorised  me  to  say  that,  so  for  as  he  is  concerned^  he  has  more 

(I)  I.  L.  K  8  AU.,  77. 
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than  ODoe  stated  from  the  Benoh  that  the  case  was  always  a  very  1888 

doubtful  authority  and  that  since  s.  54  of  the  Transfer  of  Property  shib  LIl 

Act  oame  into  force,  it  can  no  longer  be  cousidered  as  an  autho- 
..  Bhaowut 
nty.  p^. 

Now,  in  the  present  case,  the  Courts  below  have  found  that  the 

sale-deed  of  the  3rd  July  1884  was  duly  executed,  registered  and 

delivered  to  the  plaintifi-vendee,  who  has  paid  a  portion  of  the 

purchase-money  to  the  vendor's  creditors.   I  hold  that  these  facts 

in  themselves  amount  to  a  full  transfer  of  ownership  to  the  plaintiff- 

TendeCi  notwithstanding  the  circumstance  of  his  having  either 

omitted,  refused  or  been  unable  to  pay  the  balance  of  the  purchase* 

money  to  the  vendor  Sri  Bam  or  the  mortgagee  Chajmal  Das.  The 

plaintiff  could  therefore  maintain  this  suit,  which  is  in  the  nature, 

not  of  an  action  for  specific  performance  of  contract,  but  an  action 

for  ejectment.   Such  an  action  can  be  maintained  by  any  one  who, 

like  the  plaintiff  in  the  present  case,  has  acquired  the  ownership  of 

immovable  property,  though,  of  course,  in  a  case  such  as  this,  in 

common  with  some  other  classes  of  cases,  equities  may  exist  in 

favour  of  the  defendant,  so  as  to  subject  the  decree  for  possession 

to  restrictions  and  conditions  appropriate  to  the  circumstances  of 

each  case. 

In  the  present  case,  however,  no  such  eqxdties  can  exist  in  favour 
of  the  defendant-appellant  Shib  Lai,  who,  as  I  have  already  said, 
has  been  found  by  the  Court  below  to  have  obtained  the  sale-deed 
of  the  8th  July  1884  with  knowledge  of  the  plaintiff's  earlier  sale- 
deed  of  the  3rd  July  1884,  and  to  have  paid  no  portion  of  the  pur- 
chase-money nor  to  have  obtained^  possession  of  the  property,  but  to 
have  acted  simply  as  a  nominal  vendee  in  the  interests  of  the  mort- 
gagee Chajmal  Das,  who  was  in  collusion  with  the  vendor  Sri  Bam 
defendant. 

It  follows  from  what  I  have  said  that  there  is  no  force  in  the 
contention  urged  in  the  second  ground  of  appeal,  that  in  consequence 
of  the  non-payment  by  the  plaintiff  of  a  portion  of  the  purchase- 
money  of  the  sale-deed  of  the  3rd  July  1884,  the  vendor  Sri  Bam 
bad  any  rights  in  the  property  to  convey  to  the  appellant  by  the  sale* 
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1888  deed  of  the  8th  July  1884.  This  view  is  supported  by  the  principle 
Shib  Lal  rulings  of  this  Court  in  Mohun  Singh  v.  Musammat  Shih 

BHiow  H  Koo^^^  O^^^  Prasad  v.  Nunda  Singh  (2),  and  by  the  ruling  ^ 
l>As.  of  the  Bombay  High  Court  in  Umedwal  Motiram  Dam  (3)^ 
which  was  a  much  stronger  case  than  the  present,  because  there  the 
vendee  had  paid  no  portion  of  the  purchase-money,  and  having 
confessed  his  inability  to  pay  the  same,  had  returned  the  sale-deed 
to  the  vendor.  These  various  rulings  are  not  in  full  accord  with 
each  other  as  to  the  exact  form  of  the  decree  which  should  be  passed 
in  such  cases,  but  they  are  unanimous  in  laying  down  the  principle 
that  non-payment  of  a  portion  of  the  purchase-money  does  not 
prevent  the  passing  of  ownership  from  the  vendor  to  the  vendee, 
and  that  such  vendee  can  maintain  a  suit  for  possession. 

The  ruling  in  Qoor  Prasad  v.  Nunda  Singh  (2),  so  far  as  it 
declares  that  a  decree  for  possession  in  favour  of  a  vendee  who 
has  paid  only  a  portion  of  the  purchase-money  cannot  be  sub-* 
jected  to  a  condition  of  payment  of  balance  of  the  purchase-money, 
is,  as  I  respectfully  think,  scarcely  consistent  with  the  procedure 
and  rules  of  the  Courts  of  equity  and  the  rulings  which  I  have  ^ 
dted.  But  as  I  have  already  said,  the  present  appellant  Shib  Lal  is 
entitled  to  no  equities  such  as  would  require  any  modification  of  the 
lower  Court's  decree,  se  far  as  he  is  concerned,  and  I  need  not  dwell 
upon  the  matter  any  further. 

It  now  remains  only  to  dispose  of  the  contention  urged  in  the 
fourth  ground  of  appeal  which  proceeds  upon  the  assumption  that 
Chajmal  Das,  the  mortgagee,  had  transferredhis  rights  to  the  appel- 
lant. Upon  this  assumption  it  is  contended  that  the  appellant  was 
entitled  to  some  kind  of  lien  upon  the  property  in  suit. 

As  to  this  part  of  the  case  it  is  enough  to  say  that  the  findings 
of  fact  at  which  the  lower  Courts  have  arrived  contradict  the 
assumption  upon  which  the  plea  proceeds.  They  have  found  that 
the  appellant  paid  nothing  either  to  the  vendor,  Sri  Bam,  or  to 
the  mortgagee,  Chajmal  Das,  and  that  his  position  in  the  matter  was 

(1)  N.-W.  p.  fl.  C.  Rep.,  1866,  p.  85.      (2)  N.-  W.  P.  H.  C.  Rep.,  1866,  p.  160.  ^ 
(3)  I.  L.  R.,  2  Bom.,  547. 
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merely  a  nominal  one  in  oollnsion  with  Chajmal  Das,  mortgagee  1888 
who  was  still  in  possession.    The  findings  therefore  indicate  no  such  g^jB  l^i, 
transfer  of  mortgagee's  rights  by  subrogation  or  otherwise  as  would  ^ba&wav 
entitle  the  appellant  Shib  Lai  to  any  modification  of  the  lower  Das. 
Court's  decree,  and  since  Chajmal  Das  was  no  party  to  this  litiga- 
tion, and  the  other  two  defendants  Sri  !Ram  and  Ram  Prasad  have 
not  joined  in  this  appeal,  the  case  requires  no  further  discussion, 
their  rights  not  being  involved  in  this  appeal. 
I  dismiss  the  appeal  with  costs. 

Brodhurst,  J. — I  concur  in  dismissing  the  appeal  with  costs. 

Appeal  dimmed. 


before  JKV.  Justice  Straight  and  Mr,  Justice  Mahmood,  1888 

November 

BHTTPAL  RAM  (DBFBNDAirr)  v.  LACHMA  KUAR  Aim  othees  (Piaiiitots).*  29. 

Hindu  law — Hindu  widow — Alienation  hy  widow  to  her  married  daughter — 
Beversioner  — Declaratory  suit — Act  J ^1877  {Specific  Selief  Act),  s.  42. 

The  effect  of  a  gift  by  a  Hindu  widow  of  her  deceased  husband's  estate  to  her 
daughter  is  merely  to  accelerate  the  latter*s  succession  and  put  her  by  anticipation  in 
possession  of  her  life-estate,  and  therefore  affords  no  cause  of  action  to  a  reversioner 
to  maint*iin  a  declaratory  suit  impeaching  the  gift. 

Fer  Mahmood,  J.,  that  in  the  exercise  of  the  discretion  allowed  to  the  Court  by 
B,  42  of  the  Specific  Relief  Act,  a  declaratory  decree  should  be  refused  to  the  plaintiff 
in  such  a  case  where  the  donee  was  a  married  woman  and  capable  of  bearing  a  son 
who  would  be  the  next  reversioner  to  the  full  ownership  of  the  estate  of  the  donor's 
deceased  husband. 

Indar  Kuar  v.  Lalta  Prasad  Singh  (1)  and  Udhar  Singh  v.  Sanee  Koon- 
wur  (2)  referred  to. 

The  facts  of  this  case  are  stated  in  the  judgment  of  Straight,  J. 
The  Hon.  T.  Conlan  and  Pandit  Ratan  Chand  for  the  appellant. 
Maulvi  Abdul  ISajidy  the  Hon.  Pandit  Aujudhia  Naih,  and  Mir 
Zahur  Hmain  for  the  respondents. 

Straight,  J.— This  appeal  relates  to  a  declaratory  suit  brought 
by  the  plaintiff-appellant  before  us  in  the  Court  of  the  Subordmate 

*  First  Appeal  No.  29  of  1887  from  a  decree  of  Maulvi  Mirza  Abid  Ali  Khan,  Sub- 
ordinate Juoge  of  Shajanhanpur,  dated  the  lOth  November  1886. 

(1)  I.  L.  R.,  4  AH.,  532.         (2)  1  Agra,  234. 
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Bhupal 
Bam 
«. 

Lachma 
Kdae* 


J udge  of  Shabdranpur,  on  the  10th  April  1886.  lo  order  to  make^ 
the  grounds  upon  whioh  I  am  about  to  dispose  of  this  appeal  intel- 
ligible, it  will  be  oonvenient  here  to  state  a  genealogical  tree  : — 

Balkishen 
(common  ancestor). 


Bhumi  Shankar 
(died  without 
issue). 


Ghota  Lai. 


Angan  Lai. 


 J 

Qanga  Prasad. 


Bhupal  Ram,      Bam         Manna  Ram, 
plaintiff.     Prasad,  married  married 
Laobma  Euar.  Tiloki 

I  (defendant). 
Ganesh  Kuar 
(daughter). 

From  the  above  genealogical  tree  it  will  be  seen  that  Balkishen 
had  three  sons,  of  whom  Bhumi  Shankar  died  without  issue.  Ganga 
Prasad  had  two  sons,  of  whom  Manna  Bam  predeceased  Bam  Pra- 
sad, leaving  behind  him  a  widow  named  Tiloki  Kuar.  Bam  Prasad 
therefore  succeeded  to  the  property  of  Manna  Ram,  and  when  he 
died  he  left  a  widow  named  Lachma  Euar  and  a  daughter  Ganesh 
Euar.  The  ground  on  which  the  plaintiff  comes  into  Court  is  that, 
upon  the  20th  April  1883,  Lachma  Euar,  the  widow  of  Ram  Prasad, 
and  Tiloki  Euar,  the  widow  of  Manna  Bam,  joined  together  in  exe- 
cuting a  deed-of-gift  in  respect  of  certain  property  which  had 
belonged  to  Bam  Prasad  and  Manna  Bam.  It  is  not  necessary  for  the 
purpose  of  disposing  of  this  appeal  to  enter  into  the  question  of  fact, 
which  arose  in  the  case  in  the  Court  below,  or  to  discuss  the  grounds 
upon  which  the  learned  Subordinate  Judge  dismissed  the  plaintiff's 
suit.  It  is  enough  for  the  purposes  of  this  judgment  to  deal  with  the 
two  questions  which  have  been  raised  here  to-day  as  an  answer  to  the 
appeal  preferred  by  the  plaintiff,  the  answer  being  upon  grounds  of 
law  and  law  only First,  that  in  the  presence  of  G^esh  Kuar,  the 
plaintiff,  even  admitting  him  to  be  the  son  of  Angan  Lai,  had  no 
loom  standi  to  maintain  the  suit;  and,  secondly  that,  looking  to 
the  nature  of  the  transaction  of  gift  and  the  position  of  the  donee, 
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GaneshKuar,  no  cause  of  action  had  accrued  to  the  plaintiflf  to  en-  1888 
title  him  to  come  into  Court  and  maintain  this  declaratory  suit.  Bhufal  Bak 
Upon  the  first  question,  as  to  the  locus  standi  of  the  plaintiflf,  had  i^^^hma 
any  contest  taken  place  in  regard  to  that,  it  might  possibly  have  Euab. 
brought  two  rulings  of  my  brother  Mahmood  and  myself,  one  re- 
ported at  page  428,  and  the  other  at  page  431  of  the  Indian  Law 
Eeports,  6  Allahabad,  Madari  v.  ifaftt,  and  Balgohind  v.  Bam 
Eumaty  into  conflict.  But  fortunately  that  conflict  is  avoided,  and 
it  becomes  unnecessary  for  us  jointly  to  consider  the  correctness  or 
otherwise  of  our  respective  rulings,  because  Pandit  Jjudhia  Nath^ 
who  represents  the  respondents  here,  says  that  he  does  not  question 
the  locus  standi  of  the  plaintiff  to  come  into  Court  and  maintain 
his  action.  In  other  words,  he  is  willing  to  concede  that,  by  the 
united  action  of  Lachma  Kuar  and  Tiloki  Euar,  the  plaintiff,  as  the 
next  reversioner,  was  entitled  to  pray  for  the  declaratory  relief  which 
he  has  sought  by  this  suit.  ConsequenUy  the  first  contention  need 
not  be  further  dealt  with,  and  it  is  only  necessary  for  me  to  consider 
the  second  argument  addressed  to  us  on  behalf  of  the  respondents, 
namely,  that  the  plaintiff  had  no  cause  of  action  upon  which  he  was 
entitled  to  maintain  such  a  suit  as  that  which  he  has  now  brought. 
It  is  to  be  observed  from  the  genealogical  tree  above  given  that  the 
donee,  under  this  deed-of-gift  from  Tiloki  and  Lachma  Kuar,  was 
the  daughter  of  Lachma  Euar.  It  is  clear  that  the  whole  of  the 
property  which  had  belonged  to  Manna  Eam  had  passed  into  the 
hand  of  Eam  Prasad,  the  father  of  the  girl  Ganesh  Euar,  and  that 
in  the  ordinary  course  of  succession  after  the  death  of  EamPrasad, 
his  widow  Lachma  Euar  will  first  take  the  life-estate,  and  upon  her 
decease  the  daughter  will  take  the  life-estate,  subject  of  course  to 
any  son  being  bom  to  her.  The  effect,  therefore,  of  the  transaction 
of  gift,  which  took  place  upon  the  28th  April  1883  is  nothing  more 
nor  less  than,  to  use  the  words  of  my  brother  Mahmood,  in  the  case 
of  Indar  Kuar  v.  LaltaPrasad  Singh  (1)  to  accelerate  her  succes- 
sion to  the  property  and  to  entitle  her  to  immediate  succession.'' 
In  other  words,  all  the  effect  that  this  deed-of<gift  had  was  to  put 
Musammat  Lachma  Euar  out  of  possession  of  her  life-estate  and  to 

(1)LL.R.  4.  All.,  532. 
21 
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1SS8      pnt  Ganesh  Kuar,  her  daughter,  by  atttidpation  into  poaBefisioli  of 
Bhupal  Eam       life-estate.   There  is  another  authority  for  this  view  of  thd 
Lachma    ^^^^^  ^  Udhar  Singh  v.  Banee  Koontour  (1),  where  it  was  held  by 
EuAB.    Ohief  Justice  Sir  Walter  Morgan  and  Mr.  Justice  Pearson,  that  a 
reversioner  has  no  present  ground  of  action  to  set  aidde  a  transfer 
niade  by  a  widow  in  favour  of  her  daughter,  as  his  reversionary  right 
was  not  prejudioed  thereby.  This  is  also  a  distinot  authority  for 
holding  that  no  cause  of  action  accrued  to  this  plaintiff  to  oome 
into  Court  and  ask  for  a  decree  such  as  that  which  he  sought  ia 
Ihe  i»reeent  suit.  TTnder  theseciroumitances  and  upon  these  grounds 
without  entering  into  the  merits  of  the  learned  Subordinate  Judge's 
decision,  I  am  of  o^nion  that  ibis  appeal  should  be,  and  it  is, 
dismissed  with  costs. 

Mahmoob,  J.^I  am  of  the  same  opinion,  and  as  my  learned 
brother  has  pointed  out  that  in  the  two  cases,  Madati  v.  Xalki  (2) 
and  BalgoUnd  v.  Item  Sumar  (3),  the  views  which  my  learned 
brother  and  I  gave  expression  te  are  somewhat  in  conflict,  it  is  un^^ 
necessary  to  explain  that  conflict,  or  to  arrive  at  any  definite  condU'^ 
sion  so  far  as  the  question  of  locus  slcmeU  is  concerned,  because  as 
the  learned  Pandit  has  conceded,  in  either  case,  the  fact  that  Oanesh 
Kuar  is  the  donee  from  LachmaEuar,  would  prevent  any  such  plea 
being  raised  against  the  present  plaintiff-appellant  as  that  of  absence 
of  locus  standi^  if  his  allegation  of  the  relationship  with  the  deceased 
Bam  Prasad  is  to  be  accepted.  I  must  not,  therefore,  be  under* 
l^tood  to  lay  down  any  rule  in  this  case  on  that  point. 

The  next  thing  I  wish  to  say  is,  that  this  is  admittedly  a  deda- 
ratory  suit,  and,  therefore,  a  suit  governed  by  the  provisions  of  s. 
42  of  the  Specific  Belief  Act  (I  of  1877).  That  enactment,  and 
that  clause  in  itself,  contains  the  quintessence  of  the  rule  of  equity 
governing  such  matters  and  guiding  the  practice  of  the  Courts  of 
Chancery  in  England.  The  words  of  that  section  are  clear,  and 
it  only  aflBrms  the  pr3,ctice  of  the  EngUsh  Court  of  Chancery  when 
it  says  that  a  declaratory  relief  is  not  a  matter  of  right,  and  is  in 
the  discretion  of  the  Court.   Here  the  lower  Court,  although  it  has 

(1)  1  Agra,  S84.  (2)  I.  L.  B.,  6  AH.,  428. 

(3)1.L.B.  6A]].,431. 
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pajBsed  its  jadgment  upon  matters  of  eridenoei  haspraotioally  oome  issa 
to  the  ooncliision  that  the  plaintiff  should  not  be  allowed  to  have  BhitpalEak 


declaratory  relief.  I  am  afraid  that  the  Court  was  wrong  in  think- 
ing that  there  was  a  cause  of  action  entitling  the  plaintiff  to  main- 
tain such  a  suit.  My  opinion  is  that,  if  for  no  other  reasou^  the 
solitary  reason  that  this  lady,  GFanesh  Euar  (who  is  admittedly  living 
and  a  married  daughter  of  the  last  fall  proprietor),  is  the  donecy 
and  that  she  ia  a  married  woman,  her  husband  being  still  living, 
would  be  enough  to  require  that  a  proper  exercise  of  discretionary 
powOTS  should  not  include  a  decree  such  as  the  plaintiff  demanded. 
Therefore  the  oouclusion  of  the  judgment  of  the  Court  below  is  just 
the  result  which  my  learned  brother  Straight  has  arrived  at,  though 
by  a  different  process  of  reasoning.  It  is  the  same  as  that  at  which 
I  have  also  arrived,  for  the  ireason  that  the  donee,  Ganesh  Kuar,  is  a 
married  woman,  and  having  the  possibility  of  bearing  a  son,  who 
would  be  the  next  reversioner  to  the  fall  ownership  of  the  estate  of 
Earn  Prasad.  I  agree  in  the  judgment  and  the  decree  which  my 
learned  brother  has  made. 

Jppeal  dismmed. 


tr. 

Lacema 

£UAB. 


Before  Mr.  Juttufe  StroigKt  and  4fr.  JmHce  Mahmood, 
KTTAB  DAT  PRASAD  31NGH  (DjJFEKDAJtrr)  i,.  NAHAR  8IN0H  Airp  othbb» 

(PLAIHTIPrs).* 

Tre^empiion'-Wajib.ul'arz^JParHtion  of  mUage  into  separate  mahala^J^eto 
wajih-nt-artfor  each  mahal. 

Cases  where,  after  the  difirion  of  a  village  area  into  separate  mahals  for  which  no 
new  v>qfa,^,arz  is  drawnnp,  tbeoMiw/i5^.<iri»for  the  whole  area  has  been  held  to 
apply  generaUy  to  the  new  mahals,  and  such  dinikm  haa  been  held  not  to  afFect 
covenanU  existing  between  the  co^aiers  nnder  sneh  loqfii^nl.arM,  diitingoished  from 
cases  where  a  new  toajib-ul^ar^  has  after  the  dividon  been  drawn  np  for  each  mahal. 
Ookal  Singh  V.  Jfamin  Lai  (1)  and  Jai  Uam  r.  MahaHr  Sai  (2)  referred  to. 

The  facts  of  this  case  are  stated  in  the  judgment  of  Straight,  J. 
The  Hon.  T.  Oanlan,  Mr.  G.  JB.  A.  Boss  and  the  Hon.  Pandit 
AjudhiaNath  for  the  appellant. 

«  tli"*  t^V^}       ^^."^  •  "abn  Abinash  Chandar  banerii 

Sabordinate  Judge  of  Aligarh,  dated  the  6th  December  1886.  ^  ' 


1888 
November^, 


(1)  LL.B.,7AU.,772^ 


(2)  I.  L.  R.,  7  All.,  V20. 
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1888  Mr.  C.  JET.  Hili^  Babu  Jogendro  Nath  Chaudhri  and  Pandit 
KuAB  Dat  ^^^^  respondents. 

Btbaioht,  J.-rThis  appeal  relates  to  a  suit  for  pre-emption, 
which  was  instituted  by  the  plainti£Fs-respondents  before  us  in  the 
Court  of  Subordinate  Judge  of  Aligarh  on  the  30th  June 
1886.  The  sale-transaotion  which  the  plaintiffs  assailed  was  em- 
bodied in  two  sale-deeds  of  the  30th  June  1885,  relating  to  several 
properties  in  which  one  Joti  Prasad^  who  was  defendant  No.  1  in 
the  Court  below  was  the  vendor,  and  Euar  Dat  Prasad  Singh, 
minor,  was  the  vendee,  such  minor  through  his  guardian,  Eaja 
Ghansham  Singh,  being  the  second  defendant  in  the  present  suit, 
and  the  appellant  in  this  Court.  I  have  said  that  the  sale-deed  of 
the  30th  June  1885  comprehended  several  properties.  We,  in  the 
present  litigation,  are  alone  concerned  with  the  property  known  as 
Jawar  Kharga  Bahadur,"  because  it  is  admitted  that  in  respect 
of  the  other  properties  which  were  comprised  in  the  sale-deeds,  the 
plaintiffs  had  no  right  of  pre-emption.  The  plaintiffs'  casewasthat 
they  being  co-sharers  in  patti  Nahar  Singh,  which  was  one  of  the 
two  pattis  of  Mahal  Jawar  E^arga  Bhadur,''  had  a  preferential 
right  to  purchase  that  portion  of  the  property  sold  to  which  I  have 
referred,  to  the  defendant,  who  was  a  co-sharer  in  one  of  the  pattis 
of  the  mahdl  Kanetpur.  The  plaintiffs'  father  alleged  that  the  con- 
sideration recited  in  the  sale-deed  was  untruly  recited ;  that  the  whole 
consideration  paid  in  respect  of  the  villages  passed  under  those  deeds 
was  Es.  12,000 ;  and  that,  proportionately  to  the  value  of  other  pro- 
perties sold,  the  amount  that  they  should  be  called  upon  to  pay  in 
respect  of  that  portion  of  the  property  to  which  they  asserted  their 
right  of  pre-emption,  was  Bs.  3,758-10-4. 

The  learned  Subordinate  Judge  who  tried  the  case  has  come  to 
the  conclusion  that  the  plaintiffs  established  their  rights  of  pre-emp- 
tion ;  and  secondly,  that  looking  to  the  terms  of  the  wajih'Ul-arz  and 
the  relative  value  of  the  property  in  the  villages  adjacent  to  that  in 
which  the  property  soUght  to  be  pre-empted  was  situate,  the  amount 
the  plaintiffs  should  be  called  upon  by  the  decree  to  pay  was 
Bs.  7,000.   It  is  this  decision  of  the  Subordinate  Judge  which  is 
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assailed  by  this  first  appeal  before  us    Only  two  contentions  have  isss 
been  put  forward  by  the  learned  counsel  for  the  vendee,  defendant-  b:tjar  Dat 
appellant ;  the  first  of  which  is  that  the  plaintiffs  had  no  better  Pbasad 
right  in  mauza  "  Jawar  Kharga  Bahadur "  than  the  defendant ;    ^'^f ^ 
secondly,  that  the  findings  of  fact  recorded  by  the  Subordinate  gj^^ 
Judge  upon  the  question  of  oonsideration  were  unsustainable,  and 
that  the  vendee,  even  if  the  plaintiffs'  right  were  established,  was 
entitled  to  a  sum  considerably  in  excess  of  that  whidi  had  been 
declared,  by  the  learned  Subordinate  Judge.   The  first  of  these 
pleas  can  readily  be  disposed  of,  when  I  have  stated  one  or  two 
admitted  facts  in  the  case  and  then  applied  to  the  state  of  things 
connected  with  the  village,  the  terms  of  the  toajih-uharz  governing 
the  case.   It  appears  that  prior  to  the  settlement  which  took  place 
somewhere  about  the  year  1872,  there  was  a  village  area  known  as 
Jawar,"  which  at  the  settlement  was  divided  into  two  mahals, 
one  of  which  was  called  ^  Jawar  E[harga  Bahadur  "  and  the  other 
"  Kanetpur."  Almost  synohrononsly  with  this  division  of  the  village 
into  two  mahals,  each  of  those  two  separated  mahals  was  divided  into 
two  pattis,  that  is  to  say,  "  Jawar  Kharga  Bahadur    was  divided 
into  patti  "  Joti  Prashad,"  and  patti  "Nahar  Singh,**  while  the  mahal 
"  Kanetpur  '*  was  divided  into  patti "  Eaja  TikamiSingh  "  and  patti 
"  Tarf  Karsan."  Such  bdng  the  divisions  first  for  revenue  purposes, 
and  secondly  for  the  convenience  of  the  co-sharers,  on  the  4th  March 
1873,  a  wajib-uUart  was  prepared ;  that  is  to  say,  there  was  one  mjib- 
ul'urz  prepared  for  the  mahdl  "Jawar  Kharga  Bahadur,"  and 
another  for  the  mahil  "Kanetpur."   With  this  latter  tcajib-uharz 
we  are  not  concerned,  for  the  determination  of  the  plaintiflfs' 
right  of  pre-emption  rests  upon  the  language  of  the  wajtb^Uarz  of 
mahdl  "Jawar  Kharga  Bahadur."   Now,  the  terms  of  that  wajih- 
uUarz  are  as  follows "We,  the  proprietors,  are  competent  to  trjkus- 
f er  our  respective  property,  but  the  condition  is  that,  in  the  first  in- 
stance, it  shall  be  transferred  to  our  relatives  (bhaibandee)^  who  may 
be  the  sharers  of  another  patti ;  if  they  refuse  to  purchase,  then  to  the 
sharers  of  another  patti,  and  when  none  of  the  sharers  of  the  village 
should  agree  to  take,  then  to  any  one  else.   In  case  of  dispute  about 
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1888      the  prioe  againat  the  pre-emptor^  the  price  ahall  be  fettled  aooording 
KuiB  Dat  ^      custom  preTailing  in  the  adjacent  villagee/'  I  may  at  once 
say  that  it  is  unneoesBary  upon  this  portion  of  the  case  to  go  further 
into  that  m^^ul-^rZf  because  it  seems  to  me  that  I  have  stated 
enough  of  it  to  lay  a  foundation  for  the  view  that  I  have  formed  as 
to  the  pre-emptiye  right  of  the  plaintiffs.  I  have  already  stated 
that  mab&l   Jawar  Kharga  Bahadur was  dividsd  into  two  pattis, 
one  of  which  was  patti  Joti  Prasad  and  the  other  patti  Nahar  Singh. 
Kow  Joti  Prasad,  whose  name  is  mentioned  there,  is  the  vendor 
nnder  the  two  sale-deeds  of  the  30th  June  1885,  which  are  impeach- 
ed by  the  present  suit ;  and  Nahar  Singh,  who  is  mentioned  there, 
is  one  of  the  plaintiffs  in  the  present  suit,  he  haviog  two  brothers  who 
are  associated  with  him  as  plaintiffs.   Now,  in  my  opinion,  by  way 
of  illustration  of  the  mode  in  which  it  seems  to  me  that  his  wafib- 
uUar%  should  be  applied,  I  should  say  that  upon  its  terms,  suppos- 
ing Nahar  Singh  had  proposed  to  sell  any  portion  of  his  property, 
it  would  have  been  his  duty  to  offer  such  portion  for  sale  first  to  his 
brothers  and  then  subsequently  to  J oti  Prasad.   Consequently,  this 
present  case  being  the  converse  of  that  position,  it  was  incumbent 
upon  Joti  J^rasad  to  offer  the  property  to  the  present  plaintiffs,  and 
in  not  doing  so,.be  has  infrigend  the  pre-emptive  right  which  by 
that  ioajib^ul^ru  was  conferred  upon  the  plaintiffs,  and  the  [daintiffs 
were  entitled,  as  the  Subordinate  Judge  has  found,  to  come  into 
court  and  maintain  the  present  suit.   It  must  be  distinctly  under- 
stood that  this  view  of  this  particular  ttajib'Ul^rz  in  no  way  ignores 
any  other  decision  that  may  have  been  passed  in  oases  where  one 
wqfib''Ul'arz  having  existed  for  the  purpose  of  a  common  village 
area,  and  that  village  area  having  been  divided  into  separate  revenue 
areas  and  no  toqjib-uUart  having  been  drawn  up,  such  w^ib-uUatz 
has  been  held  to  apply  generally  to  the  new  area.   The  principle 
upon  whidi  that  view  of  the  law  is  based  is  to  be  found  stated  in  the 
oase  Qokal  Singh  v.  Manm  Lai  (1)  and  this  principle,  which  is  fur- 
ther elaborated  in  another  ruling  at  page  720  of  the  same  volume 
(Jai  Prasad  v.  Mahabir  Bat)  is  that  this  pre-emptive  right  runs 
(1)  I.  L.  B.,  7  All.,  772.  (2)  I.  L.  B ,  7  All.,  720. 
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with  the  land,  and  the  divinon  of  that  land  for  the  purposes  of  the  1888 
revenue  in  no  way  afEeots  any  coyenant  or  agreement  existing  ho*  kcab  Dat 
tween  the  oo-sharers.   So  much  for  the  first  point.  I  am  of  ^^tum 
opinion  that  the  Subordinate  Judge  rightly  held  that  the  plaintiffs 
Were  entitled  to  maintain  the  suit. 

Then  comes  the  question  as  to  whether  the  Subordinate  Judge 
was  right  or  wrong  in  his  view  of  the  consideration  which  ought  to 
be  recouped  to  the  vendee  by  the  plaintifb  upon  taking  the  property. 
Mr.  Conlan  has  called  our  attention  to  the  terms  of  the  wqjib-ul-arz^ 
as  they  affect  this  part  of  the  case,  and  it  may  be  observed  here  that 
the  passage  as  it  is  translated  and  printed  in  the  paper-books  is  not 
correct  My  brother  Mahmood  teUs  me  that  the  exact  translation 
is  this In  cases  of  dispute  about  the  price  against  the  pre-emptor 
a  price  shall  be  settled  according  to  the  price  of  isimilar  property 
prevailing  in  the  adjacent  villages.''  That  is  to  say,  the  determin- 
ation of  the  price  of  a  particular  property  is  to  be  determined 
according  to  the  ordinary  and  general  Value  of  similar  property  pre- 
vailing in  adjacent  villages.  The  Subordinate  Judge  has  found  as 
a  fact,  in  reference  to  this  particular  point,  that  Bs.  7,000  is  the 
fair  market-value  "  of  this  particular  portion  of  mahdl  Jawar 
Kharga  Bahadur/'  which  was  sold  by  Joti  Prasad  to  Euar  Dat 
Prasad  Singh,  the  vendee.  It  appears  to  me  therefore  that  it  is 
wholly  unnecessary  to  go  into  the  extremely  unpleasent  matters 
with  which  a  part  of  the  learned  Subordinate  Judge's  judgment 
is  concerned,  m*,  as  to  whether,  aye  or  no,  the  total  amount  of 
consideration  recited  in  the  two  sale-deeds  of  30th  June  1885  was 
or  was  not  truly  represented,  more  especially  as  it  has  been  held  by 
the  Full  Bench  in  the  case  of  Earim  Bakhah  v.  Phula  Bibi  (1)  that 
these  covenants  with  regard  to  price  are  covenants  which  run  with 
the  land.  I  may  also  add  that,  looking  at  the  matter  from  this 
jKHut  of  view,  Mr.  Hillj  who  had  filed  applications  under  a  561, 
Civil  Procedure  Code,  has  stated  that  he  does  not  purpose  to  support 
those  objections.  Consequently  the  matter  stands  thus,  that  we  have 
nothing  before  us  which  would  warrant  us  in  coming  to  a  oondusion 

(1)  I.  L.  B.,  8  All,  102. 
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other  than  that  of  the  learned  Subordinate  Judge,  namely,  that  the 
fair  market  value  of  the  property  to  be  pre-empted  is  Bs.  7,000. 
Such  being  the  view  I  take  upon  the  two  points  raised  by  Mr. 
Conlan  for  the  appellant,  the  appeal  must  be,  and  it  is,  dismissed 
with  oosts.  The  objections  filed  under  s.  561  of  the  Civil  Procedure 
Code  are  disallowed  with  oosts. 

Mahmood,  J.— I  have  nothing  to  add  to  what  has  fallen  from 
my  learned  brother,  because  I  agree  in  all  that  he  has  said. 

Appeal  dismissed. 


1889  CRIMINAL  REVISIONAL. 

March  15.   

Before  Mr.  JueHoe  Straight, 

QUEEK.EMPRESS  «.  IKDABJIT. 

Aet  Xniof  1S59,  preamble  and  e.  %—WUfut  breach  qf  coniract—Conetruetum  of 
etatvte —Preamble  not  to  be  conttmed  at  reetrietinff  operation  of  enacting  part 
— Summary  trial— Criminal  Procedure  Code,  e,  260. 

Offences  under  s.  2  of  Act  XIII  of  1859  are  triable  summarily  mider  s.  260 
of  the  Criminal  Procedure  Code. 

The  offeoce  made  pnoiihable  bj  b.  2  of  Act  XIII  of  1859  ia  the  wilfol  and  without 
lawful  and  reasonable  excuse  neglecting  or  refusing  to  perform  the  contract  entered 
into  by  persons  whom  the  Act  concerns.  Notwithstanding  the  preamble  of  the  Act, 
it  is  not  necessary  to  prove  that  a  breach  of  contract  is  fraudulent  in  order  to  sustain 
a  conviction  under  s.  2.  Taradoee  BhuUaoharjee  v.  Bhaloo  Sheikh  (1)  dissented 
from. 

Where  the  enacting  sections  of  a  statute  are  clear,  the  terms  of  the  preamble 
cannot  be  called  in  aid  to  restrict  their  operation,  or  to  cut  them  down. 

This  was  an  application  for  revision  of  an  order  of  the  Sessions 
Judge  of  Gawnpore,  a£Srming  an  order  of  the  Joint-Magistrate 
convicting  and  sentencing  the  petitioner  for  an  oflSence  punishable 
under  s.  2  of  Act  XIII  of  1859  (^^  an  Act  to  provide  for  the  punish- 
ment of  breaches  of  contract  of  artificers,  workmen,  and  labourers 
in  certain  cases").  The  petitioner  was  a  carding  mistri,  who,  by  an 
agreement  in  writing,  dated  the  22nd  March  1888,  bound  himself 
to  serve  the  Elgin  Mills  Company  at  Gawnpore  for  three  years 
excepting  leave  or   on  some  emergent  occasion"  of  which  he  should 

(1)8  W.  R.Cr.,  69. 
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give  prenoos  notioe.   The  seoond  olaufio  of  the  instrmnent  was  as 

follows  :   QlTBBK- 

"  I  further  agree  that  with  the  exception  of  the  oiroumstanoes  Empbbss 
mentioned  above,  if  within  the  period  for  which  I  have  ragaged  to  Ik»i£/it. 
serve,  I  shall  absent  my  self »  or  refase  to  wotky  or  take  np  service 
with  some  other  'M'llla  Company  or  firm  or  with  some  private  person 
at  Oawnpore  or  somewhere  else,  then  I  shall  pay  Bs.  99,  the  settled 
and  fixed  consideration,  to  the  Elgin  Mills  Company  aforesaid,  and 
that  sum  it  will  realize  from  me  i^  the  coin  current  in  India,  or  the 
Company  shall  take  credit  for  the  amount  held  by  them  as  due  to 
me,  by  holding  me  liable  for  the  same,  and  I  shall  also  be  liable 
for  payment  of  the  penalty  provided  by  Act  XIEE  of  1859  on 
account  of  making  any  breach  of  contract  in  respect  of  rendering 
services  entered  in  this  document." 

At  the  time  when  he  signed  this  instrument,  the  petitioner 
received  from  the  mauagm  of  the  Company  an  advance  of  Es.  3. 
On  the  1st  November  1888,  he  gave  his  employers  twenty-four 
hours'  notice  to  quit,  which  was  not  accepted.  He  then  applied  for 
eight  days'  leave  to  bathe  in  the  Ganges.  This  application  was 
refused,  but  a  promise  was  made  that  it  should  be  reconsidered 
subsequently.  He  thereupon  threw  down  his  keys,  went  away,  and 
never  returned  to  his  service.  At  that  time  Es.  19-10-9  were  due 
to  him  for  wages,  and  this  sum  was  not  paid  to  him,  as  he  went 
away  without  claiming  it. 

The  petitioner's  employers  lodged  a  complaint  against  him  under 
s.  2  of  Act  XIII  of  1859.  The  defence  was  that  the  petitioner 
had  not  understood  the  agreement  of  the  22nd  Maroh  1888,  and 
that  he  left  his  employment  because  one  of  the  managers  abused 
him.  The  case  was  tried  summarily  by  the  Joint-Magtstrate  o{ 
Cawnpore^  who  convicted  the  accused  in  the  following  terms  • 

^^It  is  perfectly  clear  that  Indarjit  left  his  employment  without 
reasonable  excuse,  and  inasmuch  as  he  has  contracted  with  the  Elgin 
Mills  Company  to  serve  them  for  three  years,  and  received  Es.  8 
as  an  advance  towards  such  service,  he  is  liable  to  the  provisions  of 
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S8.  1  aod  2  of  Act  XIII  of  1859.   I  therefore  order  him  under  a.  2 
"  to  return  to  his  servioe  under  the  pains  and  penalties  mentioned  in 
that  seotiouy  and  oomplete  his  oontraot.   Complainant's  actual 
expenses  will  be  defrayed  by  aooused.'' 

An  appeal  was  preferred  from  this  order  to  the  Sessions  Judge 
of  Cawnpore,  and  it  was  contended,  inter  aliOy  that  the  Joint 
Magistrate  ought  not  to  haye  tried  the  case  summarily,  and  that  he 
bad  no  jurisdiction  to  deal  with  it  at  all.  With  reference  to  these 
pleas,  the  Sessions  Judge  observed  that  the  prisoner's  offence  was 

punishable  with  imprisonment  for  less  than  six  months ;  therefore* 
under  s.  260  of  the  Criminal  Procedure  Code,  it  has  rightly  been  tried 
summarily  by  an  officer  empowered  to  try  summary  cases.  Act 
Xin  of  1859  was  extended  to  Gawnpore  by  Notification  No.  926  A 
of  the  22nd  December  1862.  The  question  raised  in  the  first  plea 
is  whether  the  Joint  Magistrate,  Mr.  Ferrard,  under  s.  5  and  the 
Notification,  was  legally  competent  to  try  the  case.  The  appellant 
had  to  show  me  that  the  Joint  Magistrate  had  no  authority.  This 
he  has  not  attempted  to  do.   I  accordingly  dismiss  the  appeal." 

The  present  application  was  for  revision  of  this  order.  It  was 
based  mainly  on  the  contention  (i)  that  the  Joint  Magistrate  had 
no  power  to  try  the  case  summarily,  and  (ii)  that  with.ref erence  to 
the  preamble  of  Act  XIII  of  1839,  before  a  conviction  could  be 
legally  had  under  the  Act,  it  must  be  proved  that  the  breach  of 
contract  complained  of  was  fraudulent. 

Mr.  C.  Dillon  and  Mr.  J.  Simeon^  for  the  petitioner. 

The  Public  Prosecutor  (Mr.  O.  E,  A.  Ross),  for  the  Crown. 

Straight,  J. — This  is  an  application  for  revision  of  an  order  of 
the  District  Judge  of  Cawnpore,  dated  the  4th  December,  1888, 
confirming  an  order  of  the  Assistant  Magistrate  of  the  same  place, 
dated  the  2l8t  November.  Such  last-mentioned  order  was  passed 
under  s.  2  of  Act  XIII  of  1859,  and  by  it  the  petitioner  was  ordered 
to  return  to  his  service  under  the  pains  and  penalties  mentioned  in 
that  section,  and  to  complete  his  contract  and  to  pay  the  complainant's 
cost.    The  facts  found  by  the  Magistrate  were  as  follows On  the 
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22nd  March,  1889,  Indarjit,  the  petitioner,  entered  into  a  oontract  1889 
with  the  manager  of  the  Elgin  Mills  Company,  Gawnpore,  to  serve  Qum- 
them  as  a  carding  mistri  for  a  period  of  three  years,  and  upon  signing  Kmpbms 
that  conrtaot  an  advance  of  Bs.  3  was  paid  to  him.   On  the  Ist  Ibdab/it. 
November  1888,  he  tendered  twenty-four  hours'  noticeof  his  intention 
to  quit  the  service.   Such  notice  was  not  accepted  by  his  employers ; 
and  thereupon  having  applied  for  eight  days'  leave   to  bathe  in  the 
Ganges,"  which  was  refused  him,  though  his  application  wm 
promised  to  receive  subsequent  consideration,  he  threw  down  bis 
keys  and  left  his  service  and  did  not  return.   It  is  admitted  by  tho 
managers  of  the  Elgin  Mills,  who  are  complainants  in  this  case, 
that  at  the  date  of  his  departure  from  service  a  sum  of  Bs.  19  odd 
was  due  to  him.   Upon  these  facts  the  prosecution  was  instituted, 
as  I  have  already  mentioned,  under  s.  2  of  Act  XIII  .of  1859. 
Upon  a  consideration  of  all  these  circumstances,  the  Magistrate  came 
to  the  conclusion  that  the  requirements  of  the  statute  were  satisfied, 
and  that  the  petitioner  had  rendered  himself  liable  to  its  provisions. 
That  order  of  the  Magistrate  was  upheld  by  the  Judge,  and  1  am 
invited  by  this  application  for  revision  to  say  that  both  orders  are 
bad  in  law  upon  two  grounds  ;  first,  that  the  Magistrate  had  no 
jurisdiction  to  try  this  complaint  by  a  summary  trial ;  secondly,  that 
even  if  he  had  jurisdiction,  the  facts  found  did  not  bring  the  case 
within  the  provisions  of  Act  XIII  of  1859.   With  regard  to  the 
first  of  these  points,  I  have  no  doubt  that  the  Magistrate  had 
jurisdiction  to  try  the  case  summarily,  and  that  under  the  Criminal 
Procedure  Code  full  power  was  given  him  to  do  so.   The  second 
point  is  not  without  di£Sculty.   The  argument  that  has  been 
addressed  to  me  in  support  of  it  by  Mr.  Diilon  on  behalf  of  the 
petitioner  is  to  the  following  effect : — He  says,  looking  to  the  pre- 
amble of  Act  XIII  of  1859,  an  essential  ingredient  required  to  be 
proved  in  order  to  sustain  a  conviction  under  s.  2  of  that  Act  is  the 
ingredient  of  fraud,  for  in  the  preamble  it  is  said  that  the  mischief 
aimed  at  is   fraudulent  breach  of  contract "  on  the  part  of  artificers, 
workmen,  and  labourers,  and  the  object  of  the  Act,  the  punishment 
of  such  "  fraudulent  breaches  of  contract.'*   In  support  of  this 
view  he  has  no  doubt  direct  authority  in  the  case  of  Taradou 
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1869  BhatUu^mjee  y.  Bhaloo  Shaikh  (1),  and  if  I  could  follow  that 
QuBBK.  judgment  withont  hesitation,  there  need  be  no  diffionlty  in  disposing 
EXPBS98  q£  greatest  respect  for  the  learned  Judges 

IvDABJiT.   who  decided  that  case,  it  seems  to  me        theyhaTe  interpreted 
this  Ax3t  mainly,  if  not  entirdy,  with  reference  to  the  language  of 
the  preamblci  and  not  in  reference  to  the  enacting  clauses  contained 
tbereini  which  declare  what  shall  be  an  offence  and  what  shall  be 
its  punishment   There  can  be  no  doubt,  whether  it  be  the  fault  of 
insufficient  or  ineffective  drafting,  that  the  preambles  to  statutes  do 
not  always  cover,  in  the  wide  and  general  terms  in  which  they  are 
neoessarily  couched,  all  the  spedfic  offences  which  are  to  be  found 
provided  for  within  the  enacting  portions  of  the  statute  itself.  I 
understand  it  to  be  an  undoubted  rule  of  ccmstruotion  thsit  where 
the  language  of  the  enacting  sections  of  a  statute  is  clear,  the  terms 
of  a  preamble  cannot  be  called  in  aid  to  restrict  their  operation,  or 
to  out  them  down.   The  purpose  for  which  a  preamble  is  framed  to 
a  statute  is  to  indicate  what  in  general  terms  was  the  object  of  the 
Legislature  in  passing  the  Act,  but  it  may  well  happen  that  these 
general  terms  will  not  indicate  or  cover  all  the  mischief  whidi  io 
the  enacting  portions  of  the  Act  itself  are  found  to  be  provided  for. 
For  example,  a  striking  illustration  is  referred  to  by  Sir  Peter 
Maxwell  in  his  work  on  the  Interpretation  of  Statutes,  in  which 
he  refers  to  the  statutes  4  and  5  Ph.  and  M.  c.  8,  in  whioh  the 
preamble  spoke  only  of  i\m  Act  being  directed  to  the  abduction  of 
heiresses  and  other  girls  with  fortunes,  yet  the  body  of  the  Act 
was  applicable  to  and  made  penal  the  abduction  of  all  girls  under 
sixteen  years  of  age«  Many  other  illustrations  are  given  by  Sir  Peter 
Maxwell  in  his  book  at  page  58  ei  9eq  which  go  to  support  the 
principle  I  have  stated.   It  is  farue  that  in  this  Act,  XIII  of  1859, 
the  preamble  does  speak  of  fraudulent  breaches  of  contract  and 
punishment  therefor ;  but  when  I  come  to  look  into  the  section 
which  invests  a  Magistrate  with  powers  under  the  Act  to  deal  with 
the  persons  brought  before  him,  I  find  that  the  element  he  is  to  look 
for  as  going  to  constitute  the  offence  under  s.  2,  is  the  wilful,  and 

(1)  8  W.  B.,  Cr.,  €9. 
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without  lawful  and  reasonable  excuse,  neglecting  or  refusing  to  iggg 
perform  the  contract  entered  into  by  the  persons  whom  the  Act  Qjj^^. 
concerns.    There  is  n^  mention  in  that  section  of  the  word  EMPREsa 
*'  fraudulent,"  and  in  my  opinion,  it  is  legislating  and  not  inter-  i^deajit. 
preting  an  Act  of  the  Legislature  to  read  that  word  into  the  section. 
Consequently,  I  am  of  opinion  that  this  conviction  was  a  right  one, 
because  upon  the  facts  found  there  was  most  undoubtedly  a  wilful, 
and  without  lawful  and  reasonable  excuse,  neglect  and  refusal  to 
perform  the  contract  of  service  which  the  petitioner  had  entered 
into.   I  need  not  point  out  the  importance  of  statutory  provisions 
of  this  kind,  and  their  being  enforced  in  large  commercial  centres 
like  Cawnpore,  where,  by  combined  action  on  the  part  of  persons 
employed  in  large  commercial  establishments  there,  the  proprietors 
of  those  establishments  might  be  placed  not  only  at  very  grave  and 
sudden  inconvenience,  but  very  serious  pecuniary  loss.    This  ap- 
plication is  refused. 

Application  rejected. 


FULL  BENCH.  ^ 

  Auguu  11. 


Before  Sir  John  Edge,  Kt,  Chief  Juetice,  Mr,  Justice  Straight  and  Mr, 
Juttiee  Mahmood, 

MUHAMMAD  SULAIMAN  KHAK  Ain>  othebs  (Pbtitionebs)  v,  MUHAM- 
MAD YAR  KHAN  and  anothbb  (Respondents). 

Fractice^Amendment  of  decree  -^Decree  affirmed  on  appeal— Jurisdiction—Civil 
Procedure  Code,  ss,  206,  579,  623,  62^LimitationSeview  of  judgment— 
See  judicata. 

The  effect  of  b.  679  of  the  Civil  Procedure  Code  is  to  caase  the  decree  of  the 
AppeUate  Court  to  supersede  the  decree  of  the  first  Conrt,  even  where  the  appellate 
decree  merely  affirms  the  original  decree  and  does  not  reverse  or  modify  it. 

Where  a  decree  has  heen  affirmed  on  appeal,  the  only  decree  which  can  he 
amended,  under  s.  206  of  the  Code,  is  the  decree  to  he  ezecated,  and  the  decree  to  he 
executed  is  that  of  the  appellate  Court  and  not  the  superseded  decree  of  the  first 
Court,  though  the  latter  may,  if  necessary,  he  referred  to  for  the  purpose  of  ezecut- 
log  the  appellate  decree. 

The  only  court  which  has  jurisdiction  to  amend  the  appellate  decree  is  the  Court 
of  app  eaU 
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1888  So  ield  by  the  Fn31  B«n«h,  Mahmood,  J.,  diwenthig.  Skctrat  Su^h  t.  Sridg- 
■  OKM  (1)  explained  and  followed.  KittMnimr  Jtof  v.  Baja  Bmroiaommt  Sof  (8), 

£han  imeition  of  tbe  word  "not"  in  the  lait  line  bnt  one  of  the  jodgmont  tnd 

V.         also  in  tbe  heed^nete  in  Shokrai  SUi$h  y.  JSHd^fmam  (1)  wm  ft  derictl  error. 

Par  MmooD,  J.— Where  ft  decree  bfte  been  gim|>ly  efirmed  on  appeftl,  e.  679 
of  the  Code  does  not  imply  thftt  the  appellate  deeree  faperiedes  the  originil  decree 
ao  88  to  render  it  inelfedaye  for  pnrpoaee  of  execntion.  In  aoch  ft  caie,  the  Lower 
Court  oontinnea  to  hftve  jurisdiction  to  entertain  ftn  appIicaUon  for  amendment  of 
its  own  decree  under  s.  206  of  the  Code;  ftod  siich  applioAtioft  is  not  goyerned  by 
any  ftrtide  of  the  Limitfttion  Act,  ftnd  may  be  made  ftt  ftny  time.  It  may  be  granted 
under  s.  206,  eyen  where  an  application  for  reyiew  of  judgment  under  s.  628  upon 
tbe  same  grounds  would  be  barred  by  s.  624. 

A  decree  awarding  the  plaintiffs  possession  of  immoy cable  property  did  not 
comply  with  s.  206  of  the  Code  by  contftining  the  particulars  of  the  claim  or  specifying 
clearly  the  reHef  granted.  On  a]^peal  by  the  defendant,  tbe  High  Court,  in  general 
terms^  confirmed  the  decree  and  dismissed  the  appeaL  The  decree-holders  then  sip- 
plying  for  execution,  the  judgment-debtors  objected  that  the  decree  Was  incapable  of 
execution,  and  this  objection  was  allowed  by  the  High  Court  on  appeaL  The  decree- 
holders  applied  to  the  High  Court  to  amend  its  decree,  but  the  application  was 
refused ;  and  they  then  made  a  similar  application  to  the  first  Court  to  amend  its 
original  decree  which  had  been  affirmed  on  appeal.  This  application  was  granted  by 
a  Judge  who  was  not  the  Judge  who  had  passed  the  original  decree. 

ffeld,  by  the  Full  Bench  (Mahxood,  J.,  dissenting)  that  the  Court  below  had 
no  jurisdiction  to  make  such  amendment,  the  original  deeree  haying  been  superseded 
by  the  High  Court's  appeUate  decree. 

Held  by  Mahmood,  J.,  contra,  that  the  court  below  had  jurisdiction  to  make 
such  amendment  and  could  make  it  at  aay  time ;  that  tbe  High  Court's  decree  oould 
not  be  amended,  because  the  former  order  ref^isittgf  amendment  had  become  final  and 
operated  as  ret  judicaia ;  that  the  amendment  of  the  original  decree  under  s.  206 
was  not  barred  by  s.  624;  and  that  it  would  be  denying  justice  on  account  of  tech- 
nicalities to  hold  that  the  original  decree,  though  affirmed  on  appeal,  could  be  neither 
executed  nor  amended. 

Thb  facts  of  this  case  were  as  follows.  On  the  26th  June^  1877, 
a  suit  was  instituted  in  the  Court  of  the  Subordinate  Judge  of 
Aligarh  for  establishment  of  right  to  and  pos»essi(m  of  einrtain 
immoveable  property  by  Muhammad  Ali  Khan  ftnd  others  agamst 
Muhammad  Sulaiman  Khan  and  others.  In  the  plaint  the  Yinages 
of  which  possession  was  claimed  were  not  named,  but  were  g^er- 
ally  referred  to  as  ^'detailed  below."   No  details  were  given  in  the 

(1)  I.  L.  R.  4  AU.  396.  (2)  14  Moo.  I.  A.  465. 
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plaint  itself^  but  a  separate  paper  eontainiiig  a  list  of  villages  1888 
filed  with  the  plamt   On  the  2&d  Jime^  1978,  the  pkintifib  muhammad 
obtained  a  deoree  for  posseeaion  of  all  the  villages  claimed/'  bat  Sulaimah 
tilie  deoree  oontained  no  indication  as  to  what  those  villages  wm. 
The  def enduits  appealed  from  the  decree  to  the  High  Oonrt,  which,  y^KrIii^ 
on  the  8th  Febroaryi  1882,  passed  a  decree  in  the  following 
terms       That  the  decree  of  the  Snbordinate  Judge  of  Aligarh  ba 
oonflrmed^  and  this  appeal  be  and  it  hereby  is  dismissed/' 

The  decree^holders  subsequently  applied  for  execution  of  the 
deoree  in  the  Oourt  of  the  Subordinate  Judge.  The  judgment- 
debtors  theui  for  the  flrst  time,  objected  that  the  decree  was  incap- 
able of  execution  because  it  did  not,  as  .required  by  s.  206  of  the 
Oivil  Procedure  Code,  qpedfy  the  shares  or  the  names  of  the  villages 
decreedin  favour  of  the  plaintiffs.  The  Subordinate  Judge  disallowed 
the  objection.  On  appeal  the  High  Oourt  set  aside  the  Subordinate 
Judge's  order,  holding  that  the  Oourt  executing  the  decree  was  not 
justified  in  reading  into  the  deoree  the  contents  of  the  list  of  villages 
attached  to  the  plamt  and  in  awarding  the  decree-holders  possession 
of  .the  villages  named  in  such  list.  The  Oourt  added : — It  is  jdain 
that  the  decree  was  defective,  in  that  it  did  not  contain  ^the  parti- 
culars of  the  daim,'  and  failed  to  *  specify  clearly  the  relief  granted.' 
The  proper  and  only  course  open  to  the  decree  holders  was  to 
procure  the  remedy  of  these  defects  according  to  law."  The  judg- 
ment of  the  High  Oourt  was  reported  in  Muhammad  Sukdman  v. 
Muhaufiuid  Tar  (1)« 

On  the  6th  March,  1884,  the  decree-holders  filed  a  petition 
praying  for  amendment  of  the  High  Oourt'e  decree.  On  the  8th 
May,  ISSI*)  the  petition  was  diqposed  of  by  Oldfield,  J.,  in  the 
following  terms : — There  is  no  case  made  out  for  correcting  the 
decree  of  this  Oourt,  which  is  correct" 

On  the  6th  February,  1885,  the  decree-holders  filed  an  applica- 
tion in  the  Oourt  of  the  Subordinate  Judge  praying  for  amendment 
of  hisdecree  of  the  22nd  June,  1878.  The  judgment-debtors  o|^posed 
this  application  on  the  ground  that  the  Subordinate  Judge  had  no 

(1)  1.  L.  B.,  6  AU.  30. 
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^888  juriBdiotion  to  grant  it,  and  also  that  it  ww  barred  by  limitation 
MuHiMMAD  ^^^^  art- 178  of  sob.  iiof  the  Limitation  Act  (XV  of  1877),  with 
Surplus  reference  to  Gaya  Prasad  v.  Sikri  (1).   The  Subordinate  Judge,  on . 

V.  the  20th  J uly,  1885,  oTerruled  both  objeotiona,  holding  in  regard  to 
£  fiiBtthathe  had  power,  under  8.  206of  theOivU  Procedure  Code, 

to  make  the  decree  oomformable  to  the  judgment,  and  in  regard  to 
the.seoond,  that  the  right  to  make  the  application  should  be  treated 
as  having  accrued  on  the  16th  August,  1883,  when  the  High  Court 
decided  that  the  decree  was  not  capable  of  execution,  and  that  the 
proper  remedy  of  the  decree-holders  was  to  apply  for  amendment 
The  judgment-debtors  applied  to  the  High  Court,  under  s.  622 
of  the  Civil  Procedure  Code,  for  revision  of  the  Subordinate  Judge's 
order.  The  grounds  stated  in  the  petition  for  revision  were  as 
follows  :— 

"  1.  Because  the  application  of  the  respondents  was  barred  by 
limitation. 

.    "  2.  Because  s.  206  of  the  Code  of  Civil  Procedure  is  not  appli- 
cable  to  this  case,  and  the  decree  could  not  be  amended. 

«3.  Because  the  Subordinate  Judge  oould  not  amend  the  decreo 
of  his  predecessor. 

«  4.  Because  the  decree  could  not  be  amended  at  the  staire  at 
which  it  was  amended. 

«  5.  Because  there  was  no  vaUd  reason  for  amending  the  decree 
in  the  manner  m  which  it  was  amended." 

The  appUcation  came  forbearing  before  Straight  and  Brodhurst, 
J  J.,  who  referred  it  to  the  Pull  Bench  upon  a  preliminary  question, 
the  judgment  upon  which  is  reported  in  I.  L.  R.,  9  AIL  104 
When  the  case  again  came  before  the  Division  Bench,  their  Lord^ 
ships  made  a  further  reference  of  the  case  to  the  PuU  Bench  stating 
thefoUowing  asthe  main  questions  whiohrequired  determination 

"1.  When  the  decree  of  a  Subordinate  Court  has  been  confirmed 
or  modified  m  appeal,  what  Court  has  jurisdiction  to  entertain  an 
opphoatxonfor  amendment  under  s.  206  of  the  Civil  Procedure  Code  ? 

(1)  I.  L.  B.,  4  All.  23. 
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"2.   What,  if  any,  article  of  the  limitation  law  governs  Buoh  18S8 


ment  of  decree  concluded,  on  the  principle  of  res  judicata^  by  the  YauKbix(. 
order  of  Oldfield,  J.,  of  the  8th  May,  1884  P  " 

Their  Lordships  added  that  they  stated  these  points  '^without 
prejudice  to  the  pleaders  on  either  side  urging  any  other  questions 
that  properly  arise  upon  the  grounds  stated  in  the  petition  of 
revision." 

'  The  Hon.  Pandit  Jjudhia  Nath  and  Munshi  HarhUhen  Dob 
for  the  petitioners. 

Mr.  C.  H.  Hilly  Mr.  Dwarka  Nath  Banerji,  and  Pandit  Sundar 
Laly  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench  :— 

Edqb,  O.J. — ^It  appears]  to  me  that  the  question  as  to  whether 
this  application  under  s.  622  of  the  Code  of  Civil  Procedure  can  be 
maintained  must  depend  upon  the  question  as  to  whether  the 
decree  to  be  amended  was  the  decree  of  the  22nd  June,  1878,  of  the 
former  Subordinate  Judge  of  Aligarh,  or  the  decree  of  this  Court  of 
the  8th  February,  1882.  If  the  decree  to  be  amended  is  the  decree 
of  this  Court  of  the  8th  February,  1882,  it  could  not,  I  think,  be 
contended  that  the  Subordinate  Judge  could  have  had  any  jurisdic- 
tion to  amend  or  interfere  with  the  decree  of  this  Court,  which  is 
the  decree  of  the  Court  of  appeal.  Similarly,  if  the  decree  to  be 
amended  was  the  decree  of  this  Court,  I  fail  to  see  what  object 
could  have  been  attained  by  amending  or  what  jurisdiction  the  Sub- 
ordinate  Judge  had  to  amend  the  decree  of  the  Court  below,  after 
that  decree  had  been  affirmed  by  a  decree  of  this  court.  The  ques- 
tion as  to  which  of  these  decrees  was  the  decree  to  be  amended,  if 
any  amendment  could  have  been  made,  must,  in  my  opinion,  depend 
on  the  further  question  as  to  whether  the  decree  of  an  appellate 
Court  affirming  the  decree  of  a  Court  below  is  the  decree  to  be 
amended,  or  whether  in  such  case  the  decree  to  be  amended  is  the 
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1888  decree  of  the  Gotirt  below.  Tbk  latter  qiwitiaB  is  deeded  by  the 
MuflAxic^  J^idginent  of  a  Full  Bench  of  this  Court  in  Shohtat  Singh  y. 
^£&ijr^  J9r»V^^«»an  (1),  where  it  was  dedddd  that  the  iqppeUate  decree  is 
ff,  tixe  final  decree  and  the  only  deoreeoapable  of  being  executed  aftcir 
Xiufxiuiw  ^  passed,  whether  the  same  reyenes,  modifies  cr  eonfinns 
'  the  decree  of  the  Ooort  from  which  tiie  appeal  was  made."  The 
faofis  of  the  case  before  the  Full  Bench  and  the  question  submitted 
for  the  opinion  of  the  Full  Bench  show  that  by  ^  the  appellate 
decree"  the  Full  Bench  meant  the  ultimate  decree,  as  in  that  case 
the  decree  of  this  Court,  and  not  the  decree  of  the  Court  below 
which  had  been  given  by  the  Subordinate  Judge  of  Gorakhpur  in 
the  appeal  from  the  decree  of  the  Mumdf  of  BansL  The  judgment 
of  the  Full  Bench  in  that  case  has  been  to  some  extent  open  to  mis- 
oonception,  byreasonof  a  clerical  error,  by  which  the  weed  **not*'  in 
the  last  line  but  one  of  the  reported  judgment  was  allowed  to 
remain.  The  insertion  of  the  word  **n9t  "must  have  been  duato  a 
clerical  error.  That  word  being  omittadj  the  judgment  is  dear  and 
oonsiBtent,  and  is,  in  any  opinion,  right  in  law.  It  has  been  contend- 
ed  that  that  judgment  is  at  variance  with  the  judgment  of  the 
Privy  Council  in  Sjriatokinkur  Roy  v.  Raja  Burrodacaunt  Boy  (2). 
I  do  not  so  read  the  judgment  of  their  Lordships  of  the  Privy 
Council.  At  page  491  their  Lordships  say,  It  is  dear  that,  under 
that  Code,  whatever  decree  is  executed,  is  to  be  executed  by  the 
lower  Court,  in  whidi  the  record  remains,  or  to  which  it  is  to  be 
returned.  But  ss.  360,  361  and  362,  whidi  prescribe  the  form  of 
the  decree  of  the  appellate  Court,  direct  a  copy  of  it  to  be  entered 
on  the  register,  and  treat  that  decree  as  a  decree  to  be  executed, 
seem  to  exdude  the  notion  that  it  is  a  mere  direction  to  the  lower 
Court  to  pass  and  execute  a  certain  decree." 

The  sections  referred  to  by  their  Iiordships  correspond  with  ss. 
579,  581  and  583  of  the  present  Code  of  Civil  Procedure.  Again 
their  Lordships  say  at  page  492,  in  reference  to  decrees  of  affirmance* 
Their  Lordships  may  further  suggest  that  in  all  cases  it  may 
be  expedient  expressly  to  embody  in  a  decree  of  affirmance  so  much 

(1)  I.  L.  B.,  4  AU.  876.  (2)  14  Moo.  I.  A.  465. 
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of  the  decree  below  as  it  is  intended  to  affirm,  and  thus  avoid  the  1888 
necessity  of  a  reference  to  the  superseded  decree,"  clearly  indicating  Muhimmad 
that  in  their  Lordships'  opinion  a  decree  affirmed  on  appeal  is  Sulaiman 
superseded  by  the  decree  of  affirmance.   I  fail  to  see  how  a  decree  ^^f^ 
which  has  been  superseded  can  be  executed.   Even  apart  from  ^^^^ 
authority,  it  appears  to  me  that  the  decree  to  be  executed  is  the 
decree  of  the  appellate  Oourt,  whether  that  decree  reverses,  modifies 
or  affirms  a  decree  below.   By  s.  235  of  the  Code  the  appUoation 
for  execution  of  a  decree  of  a  Oourt  of  first  instance  must,  amongst 
other  particulars,  contain  the  following : — 

(c)  The  date  of  the  decree ; 

(rf)  Whether  any  appeal  has  been  preferred  from  the  decree ; 

(^)  The  amount  of  the  debt  or  compensation  with  the  interest, 
if  wy,  due  upon  the  decree,  or  other  relief  granted  thereby ; 

(h)  The  amount  of  costs,  if  any,  awarded.'' 

Some  of  these  particulars  in  an  application  made  to  the  Oourt 
which  finft  passed  the  decree  would  apply  only  to  the  decree  of  that 
Court,  and  not  to  the  docpree  of  the  appellate  Court,  and  the  particu- 
lar (d)  ^'  whether  any  appeal  has  been  preferred  from  the  decree," 
{^supposes  that  if  any  appeal  had  been  preferred,  it  had  not  been 
determined. 

fl.  679  of  the  Code  amongst  other  things  grants  that  the 
decree  of  an  appellate  Oourt  shall  specify  dearly  the  relief  granted 
or  other  determination  of  the  appeal,"  and  further  enacts  that 
^'•the  decree  shall  also  state  the  amount  of  costs  incurred  in  the 
appeal,  and  by  what  parties  and  in  what  proportion  such  costs 
and  ihe  costs  in  the  suit  are  U  be  paid.^*  That  section  relates  to 
decrees  in  first  appeals,  and  is  by  587  made  applicable  to  decrees 
m  second  ajqpeals. 

It  it  dear  from  s.  579  that  in  any  case  the  decree  to  be  executed 
not  only  for  the  costs  of  the  appeal,  but  for  the  costs  of  the  suitj 
is  the  decree  of  the  appellate  Court  and  of  that  Oourt  only.  In  my 
opinion  the  effect  of  s.  579  of  the  Code  is  to  causb  the  decree  of  the 
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1888     appellate  Court  to  sapersede  the  decree  of  the  Oonrt  below  even 
Muhammad  ^^^^        decree  of  the  appellate  Court  is  one  which  merely 
ScjLAiHAN  afiSrms  that  decree  below  and  does  not  reverse  it  or  modify  it* 

In  my  opinion  the  only  decree  that  can  be  amended  is  the  decree  > 
Yab  Khan^  to  be  executed,  and  the  decree  to  be  executed  is  the  decree  of  the 
appellate  Court,  and  not  the  decree  of  the  Court  below.  To  take 
a  case  which  might  arise  it  we  were  to  hold  otherwise ;  assume  that 
a  decree  of  a  Court  oC  first  instance  is  not  in  conformity  with  the 
judgment  of  that  Court,  but  such  decree  has  on  appeal  been  affirmed 
in  general  terms  or  by  specifically  complying  with  the  provisions  of 
s.  579.  If  in  such  case  the  Court  of  first  instance  were  to  alter 
its  decree  which  had  been  already  affirmed  on  appeal  by  bringing 
it  into  accordance  with  its  judgment,  the  result  would  be  that  the 
decree  so  amended  would  not  be  the  decree  which  had  been  affirmed 
on  appeal,  and  might  be  a  decree  absolutely  at  variance  with  the 
decree  which  the  appellate  Court  had  made  and  had  decided  was 
the  decree  which  the  successful  party  on  appeal  was  entitled  to* 
If  a  decree  in  a  case  like  this  can  be  amended,  it  must,  in  my  opinion, 
be  for  the  appellate  Court,  which  can  say  what  was  the  decree  which 
it  intended  to  make  by  affirmance  or  otherwise,  and  no^  for  the 
subordinate  Court,  to  amend  the  decree  of  the  appellate  Court.  It 
would,  as  it  appears  to  me,  be  useless  to  amend  the  decree  of  the 
Court  below,  which  was  superseded  by  the  decree  in  appeal.  As  this 
application  under  s.  622  relates  to  the  order  of  the  Court  below  and 
is  not  an  application  of  this  Court  to  amend  the  decree  of  this  Court 
of  the  8th  February,  1882,  it  is  not,  I  think,  necessary  to  express 
any  opinion  as  to  the  judgment  of  Straight  and  Tyrrell,  JJ.^of  the 
16th  August,  1883,  or  as  to  the  eftect  of  the  order  of  Oldfield,  J., 
of  the  8th  May,  1884.  As  I  am  clearly  of  opinion  for  the  reasons 
which  I  have  stated  that  the  Subordinate  Judge  had  no  jurisdiction 
to  make  the  order  to  which  this  application  refers,  it  is  not,  I  thinks 
necessary  to  express  any  opinion  as  to  the  article  of  the  Limitation 
Act  which  may  govern  such  applications,  or  to  express  any  opinion 
as  to  whether  a  Judge  who  was  no  party  to  the  maHng  of  a  decree 
could  amend  such  decree  in  the  manner  desired  by  the  decree- 
holders  in  this  case. 


Digitized  by  Google 


VOL.  XI.]  ALLAHABAD  SEEIES.  2^5 

In  my  opinion  this  application  should  be  allowed  and  the  order  188S 
below  set  aside.  Under  the  oiroumstanoes  of  this  case  I  think  each  Muhammad 
party  should  bear  their  own  costs  here  and  below.  arxAiMAK 

Straight,  J. — I  am  of  the  same  opinion.  t?. 

In  the  view  I  take  of  this  reference,  after  having  heard  the  Muhammad 

^  jL  AS  JjkHAN* 

arguments  on  both  sides,  the  determination  of  it  and  the  c£^e  turns 
upon  the  single  question,  whether  the  Subordinate  Judge  had  juris- 
diction to  make  the  order  of  the  20th  July,  1885.  If  he  had,  then 
the  application  to  this  Court  under  s.  622  of  the  Code  was  rightly 
preferred,  and  the  other  points  arising,  upon  which  revision  is  sought, 
must  be  considered  and  decided ;  if  he  had  not,  then  there  is  obviously 
an  end  of  the  matter.  It  seems  to  me  that  the  Full  Bench  ruling  of 
this  Court  in  Shohrat  Singh  v.  Bridgman  (1)  practically  concludes  that 
question.  It  was  there  held  that  "  the  decree  of  the  Court  of  last 
instance  is  the  only  decree  susceptible  of  execution,  and  that  when  the 
decree  of  the  lower  Court  with  all  its  specifications  is  simply  aflSrmed 
by  and  adopted  in  the  decree  of  the  last  appellate  Court,  it  would  then 
be  open  to  the  Court  executing  such  last  decree  to  refer  to  the  decree 
of  the  lower  Court  for  information  as  to  its  particular  contents.  But 
no  question  of  the  correctness  of  the  contents  could  be  entertained 
or  given  effect  to  by  the  executing  Court.  Objections  to  the  decree 
of  the  lower  Court  which  has  become  that  of  the  last  appellate  Court 
oould  be  attended  to  by  the  latter  Court  alone."  This  is  what 
appears  from  the  body  of  the  judgment,  and  it  is  clear  that  the 
head-note  to  the  case  is  erroneous,  though  this  is  probably  due  to 
the  presence  of  the  word  "  not "  in  the  last  sentence  of  the  judg* 
ment,  which  upon  the  f  SiCe  of  it  is  a  mistake,  as  the  context  with 
which  it  is  irreooncileable  plainly  shows.  That  this  is  so  is  placed 
beyond  doubt  by  a  subsequent  judgment  of  Tyrrell,  J.,  who  wrote 
the  Full  Bench  judgment,  and  myself  also  a  party  to  it,  in  Behari 
Lai  V.  Khuh  Chand  (2),  where  we  held  that  the  Court  executing  an 
appellate  decree  might  execute  it  for  the  costs  of  the  original  Court, 
looking  to  the  decree  of  that  Court  to  ascertain  the  amount  thereof, 
and  Oldfield,  J.,  expressed  himself  to  the  same  effect  in  another  casa 

(1)  I.  L.  E.,  4  AU.  376.  (2)  L  L.  R.,  6  AU.  48. 
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1888      Oobardhan  Das  y.  Oopal  Sam  (l),  though,  in  my  opinioiii  while 
MuHiirirAD  ^e^^^J  interpreting  the  meaning  of  the  Pull  Bench  ruling,  he  mis- 
fi^^AK  applied  it.   The  questicm  therefore  which  is  before  us  seems  to  me 
t^.       to  be  settled  by  the  Full  Bench  ruling,  and  if  on  no  other  principle 
Yi^KHJ^^**""^  that  of  stare  decisis,  we  ought,  in  my  opinion,  not  to  recon- 
'  sider  it.   ButI  desire  to  add  that,  according  to  my  view,  that  deci- 
sion is  not  only  a  perfectly  sound  one,  but  upon  grounds  of  simplicity 
and  eonvenienoe  of  procedure  is  unassailable.   Much  stress  was  laid 
in  the  course  of  the  argument  for  the  respimdents  on  the  judgment 
of  their  Lordriiips  of  the  Privy  Ooundl  (2).   It  is  to  be  observed 
that  the  real  point  ihm  arising  f  ordetermination  was,  whether,  under 
the  limitation  law  then  in  force,  namely.  Act  XIY  of  1859,  a  period 
of  three  or  twelve  years  was  applicable  to  the  execution  of  a  decree 
passed  by  the  High  Court  in  appeal  from  a  District  Court,  and  it 
was  held  in  accordance  with  a  Full  Bench  ruling  of  the  Calcutta 
Court  repoiied  in  the  16tii  volume  of  BatheIland^i  Weekly  Report- 
er that  three  years  was  the  period.   No  doubt  their  Lorddiips  do 
make  some  remarks  with  regard  to  a  part  of  that,  decision  of 
the  Full  Bench,  which  held  that  the  decree  of  a  District  Court 
affirmed  on  appeal  by  a  High  Court  becomes  a  decree  of  the 
High  Court;  but  with  profound  respect  it  se^ns  to  me  that  they 
ean  only  be  regarded  as  oM^er,  and  though  I  concur  in  the  inter- 
pretation placed  upon  them  by  the  learned  Chief  Justice  and  not 
that  of  my  brother  Mahmood,  they  can,  in|my  opinion,  have  no 
bearing  on  questions  arising  in  reference  to  the  existing  limitation 
law,  which  expressly  provides  that  where  an  appeal  has  been  pre- 
ferred, time  runs  from  the  date  of  the  final  decree  or  order  of  the 
appellate  Court,  or  to  the  present  Code,  by  which  the  procedure 
of  the  Courts  is  now  governed.   By  s.  679  of  Act  XIY  of  1882  it 
is  declared  what  a  decree  in  appeal  shall  contain,  by  s.  581  such 
decree  along  with  the  judgment  is  to  be  sent  to  the  Court  which 
passed  die  decree  appealed  against,  and  by  s.  583  it  is  specifically 
provided  that  a  party  desiring  to  obtain  execution  of  an  aj^Uate 
decree  shall  apply  to  the  Court  which  passed  the  deeree  appealed 
against,  and  *^  such  Court  shall  proceed  to  execute  the  decree  passed 
(1)  L  L.  B.,  7  Alt,  806.  (2)  14  Moo.  I.  A.,  465. 
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in  appeal  aeeording  to  the  rales  hereinbefore  preeoribed  for  the  1888 

execution  of  deoree  in  suits/'   In  this  oonneotiim  I  may  oon-  jiuHAiiMAD 

veniently  refer  to  the  judgment  of  a  Dirision  Bench  of  the  Oal- 

outta  Court  Now  AU  CAowdhari  t.  Koni  Meah  (1).   It  may  also  t^. 

be  noted  that  the  provisions  of  the  Code  relating  to  appellate  decrees  y^^^^^ 

are  much  the  same  as  those  whidi  in  Ohapter  XLV  deal  with  the 

orders  of  Her  Majesty's  Council,  as  towhiohthere  can  be  no  doubt 

that  it  is  Her  Majesty's  order  and  nothing  else  which  the  Gouits  in 

India  have  to  execute,  and  so  a  Full  Becich  of  the  Calcutta  Court 

has  specifically  said  in  Luehmun  P$rsad  Bmgh  t.  KUhun  Persad 

Singh  (2).  For  these  reasons  not  only  do  I  think  thejFull  Boioh 

ruling  of  this  Court,  Shohrat  Singh    Bridgmm  (3)i  binds  vn^  but 

that  it  is  perfectly  good  law.  Applied  to  the  facts  of  the  present 

case,  th^  matter  therefore  stand  thus,  that  th^  judgment  and  decree 

of  Stuart,  C.J.,  and  Oldfield,  J*,  of  the  8th  February,  1882, 

by  adopting  the  judgment  and  deoree  of  the  Sabordiosto  iTudge, 

superseded  such  judgment  and  decree,  and  that  it  was  tiie  deoree 

of  this  Court  only  that  was  capable  of  exeouticta,  assisted  so  far 

w  wa3  necessary  for  that  purpose  by  reference  to  the  3ubordi* 

nate  Judge's  decree  which  it  incorporated-  It  follows  therefore 

that  the  Qomt  and  the  only  Court  to  which  application  could  be 

made  under  s.  206  of  the  Civil  Procedure  Code  wa3  this  Coui<^ 

and  that  whatever  may  be  the  correctness  or  the  effect  of  the  order 

of  Oldfield,  J.,  on  the  application  of  the  6th  March,  1884,  about 

which  I  express  no  opinion,  such  application  was  rightly  made  to 

him  and  he  alone  had  jurisdiction  to  deal  with  the  matter.   I  regret 

that  this  view  should  be  at  variance  with  that  expressed  by  my 

brother  Mahmood  in  Bam  Saran  v.  Persidhar  Bat  (4},  but  it  seems 

to  me  to  be  the  neoessary  consequence  of  the  Full  Bench  ruling  of 

this  Court,  and  is  in  accordance  with  the  opinion  expressed  by 

Couch,  C.  J.,  no  doubt  when  Act  YIII  of  1859  was  in  force,  in 

Onraet  v.  Sankar  Dutt  Singh  (5),  and  of  my  brother  Mahmood 

himself  at  one  time  in  Tarsi  Ram  v.  Man  Singh  {6) .   The  only  other 

(1)  I.  L.  B.  IS  ciac,  18.    (4)  I.  L.  n.,  la  au.^  sl 

(2)  I.  L.  R.,  8  Calc  91S.      (6)  6  B.  L.  B.,  App.,  SO. 

(3)  I.  L.  B.,  4  All.,  376.       (6}  I.  L.  B.,  8  AU.,  482. 
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1888      authority  to  the  contrary  is  a  ruling  of  Collins,  0.  J.,  and  Muthusami 
Muhammad  -^77^^  J->  ^  SUndara  v.  Subbanna  (1) ;  but  as  no  reasons  are  given 
^^H^6^^  for  that  decision,  and  as  no  argument  was  addressed  to  those  learned 
V.       Judges  in  support  of  the  Munsif's  order  in  that  case,  I  am  unable 
Yab^Khaw.  ^  accept  it  as  a  safe  guide,  I  am  of  opinion  that  the  preliminary 
objection  of  the  petitioner  for  revision  to  the  jurisdiction  of  the 
Subordinate  Judge  to  make  the  order  of  the  20th  July,  1885,  must 
prevail,  and  that  this  petition  being  allowed,  such  order  must  be  set 
aside.   Looking,  however,  to  all  the  circumstances,  I  think  the 
parties  should  pay  their  own  costs  in  all  Courts. 

Mahmood,  J. — The  facts  of  the  case  and  the  points  of  law 
which  arise  from  those  facts  are  so  clearly  stated  in  the  order  of 
reference  that  I  need  not  repeat  them,  and  I  shall  express  my  views 
npon  the  points  of  law  in  the  order  in  which  they  have  been  stated* 
But  before  doing  so,  I  may  premise  that  the  Full  Bench  rulings 
of  this  Court  in  Suria  v.  Oanga  (2)  and  Raghunath  Das  v.  Itq/kw 
mar  (3),  which  approved  of  my  judgments  in  those  same  cases  (4), 
when  they  were  disposed  of  by  Mr.  Justice  Oldfield  and  myself  in 
two  dissentient  judgments,  leave  no  doubt  that  the  order  of  the 
learned  Subordinate  Judge,  dated  20th  July,  1885,  having  been 
passed  for  amending  a  decree  under  s.  206  of  the  Code  of  Civil 
Procedure,  amounts  to  a  separate  adjudication  and  as  such  might  be 
made  the  subject  of  revision  under  s.  622  of  the  Code  of  Civil 
Procedure. 

This  being  so,  the  first  question  referred  to  the  Full  Bench  is, 
when  the  decree  of  a  subordinate  Court  has  been  confirmed  or 
modified  in  appeal,  what  Court  has  jurisdiction  to  entertain  an 
application  for  amendment  under  s.  206  of  the  Civil  Procedure 
CodeP'^ 

In  considering  the  question  I  cannot  help  feeling  that  the  first 
step  of  reasoning  is  the  rule  unanimously  laid  down  by  a  Full  Bench 
of  this  Comt  in  Sohrat  Singh  v.  Bridgman  (5).   The  head-note 

(1)  I.  L.  R..  9  Mad.,  364.      (3)  I.  L.  R.,  7  AU.,  876. 

(2)  I.  L.  R.,  7  AU.,  875.        (4)  I.  L.  R.,  7  All,  276,  411. 

(6)  I.  L.  R.,  4  AIL.  376. 
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of  tliat  rulingy  as  appears  in  the  report  of  the  ease,  repres^t  that'  1888 
this  Court  unanimously  held  "  that  the  decree  of  the  Court  of  last  muhaiimab 
instance  is  the  only  decree  susceptible  of  execution,  and  the  speoifi-  Sulaimaw 
cation  of  the  decrees  of  the  lower  Court  or  Courts  as  such  may 
not  be  referred  to  and  applied  by  the  Court  executing  such  decree."  y^j^^^ 
This  head-note  is  a  reproduction  verbatim  of  the  last  sentence  of  my 
brother  Tyrrell's  judgment  in  that  case,  which  the  rest  of  the  Court 
adopted.  It  was  principally  in  consequence  of  the  existence  of  the 
word  not in  that  sentence  that  in  delivering  my  judgment  in 
Qohardhan  Das  v.  Qopai  Ram  (1),  I  stated  that  I  had  on  several 
occasions  sitting  as  the  Judge  in  Gudh  declined  to  follow  that  ruling. 
But  in  the  course  of  hearing  this  case,  the  learned  Chief  Justice, 
having  sent  for  the  original  record  of  the  judgment,  has  come 
to  the  conclusion  that  the  word  not which  occurs  in  the  last 
sentence  of  the  judgment,  was  due  to  a  lapsm  calami^  because  it 
would  render  the  sentence  inconsistent  with  an  earlier  passage  in 
the  san^e  judgment*  In  this  view  I  understand  my  brother 
Straight,  who  was  a  party  to  the  Full  Bench  ruUng,  concurs ;  and 
I  am  also  very  glad  to  adopt  the  same  explanation  because  it 
materially  reduces  the  rigour  of  the  ruling  as  represented  in  the 
head-note.  Beading  the  ruling  then,  omitting  the  word  '^no^,'' 
I  understand  it  to  hold  ^^that  the  decree  of  the  Court  of  last 
instance  is  the  only  decree  susceptible  of  execution,  and  that  the 
specifications  of  the  decrees  of  the  lower  Court  or  Courts  as  such 
mayjbe  referred  to  and  applied  by  the  Court  executing  the  decree.*' 
This  interpretation  of  the  Full  Bench  ruling  is  in  full  accord  with 
the  explanation  of  that  judgment  by  Oldfield,  J.,  in  Oobardhan  J)aa 
V.  Oopal  Bam  (1),  where  that  learned  Judge  distinctly  stated  that 
the  Full  Bench  ruling  was  not  intended  to  go  beyond  the  ruling  of 
their  Lordships  of  the  Privy  Council  in  Kriatokinkur  Roy  v.  Rajah 
Burrodacaunt  Roy  (2),  I  had  in  that  case  the  honour  of  being  asso- 
ciated with  Oldfield,  J.,  and  willingly  oonouired  in  his  explanation, 
because  it  went  the  length  of  permitting  what  was  actually  done  in. 
that  case,  namely,  that  when  the  first  Court's  decree  had  been  sim- 
ply affirmed  by  the  High  Court  as  the  Court  of  last  instance,  the 

(1)  I.  L.  R.,  7  All  .866,  p.  870.      (2)  4  Moo.,  I.  A.,  465. 
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1888  deoree-holder  mm  allowed  to  execute  the  decree  of  the  Court  of 
MuHimLuT  fi'Bt  inetftnoe,  which  decree  had  fai  no  maimer  been  altered  either 

^^^^  by  the  lower  appellate  Court  or  by  this  Cteiirt. 

«.         I  hafe  no  desire  to rM>pen  the  queeticmsetiled by  theFuIlBeneh 

SSTiSIi?  ^  8hokrat^8ingh  t.  Bridgman  (1)  ae  new  explained.  Nor  do 
I  think  it  necessary,  for  the  purpose  of  this  case,  to  enter  into  the 
broad  question,  how  far  the  Full  Bench  ruling  would  affect  the  ques* 
tion  of  amendment  of  a  decree  which  has  been  either  reverted  or 
modified  by  a  Court  of  i^peaL  In  this  oase^  the  decree  of  the  Sub. 
ordinate  Judge  was  eimply  affirmed  by  this  Court,  and  the  queetioa 
as  to  the  power  of  amendment  is  therefore  limited  to  the  ease  of  a 
decree  which  has  been  affirmed. 

Dealing  with  the  question  in  this  etiietly  limited  fbrmi  I  am^ 
opinion  that  the  rule  laid  down  by  Oldfield,  J.,  in  Oobardhan  Dae 
V.  Oqpal  Rem  (2)  with  my  eoncurrenee,  represents  the  correct  Tiew 
of  the  law.  That  vic^  is  in  Aill  accord  with  the  observations  made 
by  the  Lordu  of  the  Privy  Coundl  in  Krietokinkur  Boy  v.  Bq^h 
Burrodaeaunt  Bop  (3).  Those  observations  may  be  quoted  by  me 
here  because  I  shall  presently  rely  upon  them  for  the  view  of  OiB 
law  which  I  have  taken  in  this  case.  Their  Lordships,  after  rd^etting 
to  the  state  of  the  case-law  to  represented  by  Chowdhry  Wahid  Att 
V.  MuUick  Tnaydt  AN  (4),  Arunaehelh  Thudaym  v.  Feludayan  {5)f 
and  a  Full  Bench  ruling  of  the  Calcutta  High  Court  in  Bam  Charan 
Byedk  v.  Lakhi  KantBannik  (6),  went  on  to  say: — "The  function 
of  an  appellate  Court  is  to  determine  what  decree  the  Court  below 
ought  to  have  made.  It  may  affirm,  reverse  or  vary  the  decree 
under  appeal.  In  the  first  case,  it  kaves  the  original  decree  etatkl' 
ing^  superadding,  it  may  be,  an  order  for  the  payment  of  the  costs 
of  the  appeal)  or  for  the  interest  on  the  amount  originally  decreed.  In 
the  oUier  two  cases  it  svbsUtutee  other  relief  for  the  relief  originally 
given.  In  all  these  cases  the  decree  of  the  appellate  Court  maybe 
regarded^either^as  a^direction  to  the  lower  Court  to  make  and  ex^ 
cute  a  decree  of  its  own  accordingly,  or  as  an  independent  decree^ 

(1)  LL.  R.,4A11.,876.  (4)  6  B.  L.  R.,  52. 

(2)  I.  L.  B.,  7  AU.,  866.  (6)  6  Mad.  H.  C.  Rep.,  215. 
(»)  14  Moo.  I.  A.,  466.             (6)  7  B.  L.  R.,  704. 
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whether  it  is  to  be  executed  by  the  appellate  Oourt  or  bj  the  lower 
Court.  In  the  latter  case  a  farther  queetion  ariBes,  namely,  whe- 
ther the  original  deoree,  if  wholly  a£Brmed  (or  so  muoh  of  it  as 
has  been  a£Brmed)  if  it  has  been  partially  affirmed),  is  to  be  treated 
as  merged  or  incorporated  in  the  decree  of  the  appellate  Court 
as  the  sole  decree  capable  of  execution,  or  whether  both  decrees 
should  be  treated  as  standing,  execution  being  had  on  each  in 
respect  of  what  is  enjoined  by  the  oney  and  not  expressly  exgoined 
by  the  other/' 

Baving  thus  explained  the  general  principle  applicable  to  iudi 
questions,  their  Lordships  refierred  to  the  law  and  practice  of  Eng- 
lish tribunals,  and  then,  after  considering  the  provisions  of  the  old 
Code  of  Civil  Fjrocedure  (Act  VIII  of  1869)  and  referring  to  the 
effect  of  the  Calcutta  and  Madras  rulings,  made  the  following 
observations : — 

If  the  question  were  res  integroy  their  Lordsbips  would  incline 
to  the  view  taken  by  the  Judges  of  the  High  Court  in  the  present 
case,  namely,  that  the  execution  ought  to  proceed  on  a  decree  of 
which  the  mandatory  part  exprcBBly  declares  t/ie  right  sought  to  be 
enforced.  Considering,  however,  that  for  the  reasons  already  given 
the  question  is  not  of  mueh  practical  importance^  their  Lordships 
will  not  express  dissent  from  the  rulings  of  the  Madras  Court,  and 
of  the  Full  Bench  of  the  Bengal  Court,  farther  than  by  saying 
that  there  may  be  cases  in  which  the  appellate  Court,  particularly 
on  special  appeal^  might  see  good  reasons  to  limit  its  decision  to 
a  simple  dismissal  of  the  appeal,  and  to  abstain  from  confir^iing  a 
decree  erroneous  or  questionable,  yet  not  open  to  examination  by 
reason  of  the  special  and  limited  na  ture  of  the  appeal.  Their  Lord- 
ships may  further  suggest  that  in  all  cases  it  may  be  expedient 
expressly  to  embody  in  a  decree  of  affirmance  so  much  of  the  decree 
below  as  it  is  intended  to  affirm,  and  thus  avoid  the  necessity  of  a 
reference  to  the  superseded  decree." 

Now,  in  the  first  place  I  am  of  opinion  that  the  passages  which 
I  have  quoted  from  the  judgment  of  the  Lords  of  the  Privy  Council 
are  not  to  be  regarded  as  mere  obiter  dicta^  because  those  passages 
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1888      form  an  essential  part  of  the  ratio  decidendi  xr^on  which  their  Lord- 
MuHAHMAD  ^^^Ps*  judgment  proceeded.    In  the  second  place,  I  hold  that  their 
^  KHi^^  effect  is  to  modify  the  views  expressed  by  Mitter,  J.,  in  the  Calcutta 
V.       Full  Bench  case,  and  by  Scotland,  C  J.,  in  the  Madras  case,  both 
^^^u^.     ^^^^^  J^ave  already  been  cited.    In  the  third  place,  their  Lord- 
ships drew  a  clear  distinction  between  a  decree  which  has  simply 
been  affirmed  in  appeal  and  a  decree  which  has  either  been  reversed 
or  modified  by  the  appellate  Court. 

Such  distinction  is  to  my  mind  clearly  borne  out  by  clause  (d) 
of  B.  574,  which,  whilst  requiring  that  the  judgment  of  tbe 
appellate  Court  should  specify  the  relief  to  which  the  appellant  is 
entitled,"  limits  the  direction  to  cases  in  which  the  decree  appealed 
against  is  reversed  or  varied,'^  and  says  nothing  as  to  cases  in  which 
the  appellate  Court  simpli/  affirms  the  lower  Court's  decree.  The 
same  distinction  is  apparent  from  the  second  paragraph  of  s.  579^ 
which  directs  that  the  appellate  decree  "  shall  specify  clearly  the 
relief  granted  or  other  determination  of  the  appeal,"  but  says 
nothing  as  to  cases  in  which  no  relief  is  granted  to  the  appellant 
by  such  appellate  decree,  and  the  only  "  determination**  of  the 
appeal  amounts  to  saying  that  the  appeal  should  never  have 
been  preferred.  The  section  certainly  does  not  require  that  in 
such  cases  the  appellate  decree  should  supersede  the  first  Court's 
decree  so  as  to  render  that  decree  ineffective  for  purposes  of 
execution.  On  the  contrary,  the  provisions  of  s.  683,  which 
relate  to  the  execution  of  'the  decrees  of  the  appellate  Court, 
distinctly  imply  that  the  appellate  Court's  decree,  when  it  simply 
affirms  the  first  Courtis  decree,  is  to  be  distinguished  from  cases 
in  which  the  first  Court's  decree  has  been  interfered  with.  I 
say  this,  because  the  section  limits  the  execution  of  the  appel- 
late Court's  decree  to  cases  in  which  a  party  is  "entitled  to 
any  benefit  by  way  of  restitution  or  otherwise  under  a  decree 
passed  in  appeal."  It  follows  that  where,  as  in  this  case,  the* 
original  decree  was  simply  affirmed  even  without  any  order  as 
to  costs  of  the  appeal  which  was  dismissed,  s.  583  of  the  Code 
would  have  no  application,  because  no  question  of  restitution  or 
any  other  benefit  would  arise  out  of  the  appellate  Court's  decree  > 
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and  the  mandatory  part  of  the  original  deoree  which  has  hot  been  1868 
interfered  with  at  all  would  stand  though  the  fact  of  the  ineffeo-  MtrHAMitiD 
iite  appeal  would  have  to  be  mentioned  as  required  by  clause  (d)  Sulaikak 
of  s.  235  of  the  Code  of  Civil  Procedure.   In  such  cases,  at  leasts  --^ 
the  dictum  of  the  Lords  of  the  Privy  Council  which  I  have  quoted  y]^k21^ 
would  apply,  because,  to  use  their  Lordships'  words,    the  question 
%%  not  of  much  practical  importances^  by  which  sentence  I  under^ 
stand  that  in  such  a  case  as  this,  it  does  not  matter  veiy  much 
whether  the  original  decree  or  the  decree  of  the  appellate  Court  is 
put  into  execution,  so  long  as  the  deoree  which  contains  the  man* 
datory  order  granting  the  relief  is  the  decree  which  is  sought  to  be 
enforced,  whether  as  a  decree  in  itself  or  as  a  decree  incorporated 
in  the  appellate  Court's  decree  of  aflSrmance. 

Tht  matter  therefore  stands  thus :  that  according  to  the  Privy 
Council  ruling,  as  also  the  Full  Bench  ruling  of  this  Court  as 
explained  by  Oldfield,  J.,  in  the  case  of  Oobardhan  Das  and  as 
now  understood  by  us,  the  decree  of  the  first  Court  when  aflBrmed 
by  the  appellate  Court's  deoree  may  be  referred  to  in  executing  the 
appellate  decree. 

In  the  present  case  the  first  Court's  decree  was  passed  on  the 
22nd  June,  1878,  and  it  was  simply  confirmed  in  appeal  by  Stuartt 
C.J.y  and  Oldfield,  J.,  on  the  8th  February,  1882,  there  being 
then  no  objection  that  the  first  Court's  decree  was  incapable  of 
execution  by  reason  of  its  omitting  to  specify  the  shares  or  the 
mauzas  decreed  in  favour  of  the  plaintLEb.  The  objection  that  the 
decree  was  incapable  of  execution  was  taken  for  the  first  time  when 
the  deoree  was  sought  to  be  executed,  and  those  objections  having 
been  disallowed  by  the  first  Court,  my  brethren  Straight  and  Tyrrell) 
on  the  16th  August,  1883,  held  in  appeal  that  the  decree  was 
incapable  of  execution  by  reason  of  the  want  of  specification  above 
mentioned.  The  case  is  reported  at  page  30  of  the  Indian  Law 
Beports,  Vol.  6,  Allahabad  Series,  and  the  judgment  in  that  case 
ends  by  saying  that  "the  proper  and  only  course  open  to  the 
decree-holders  was  to  procure  the  remedy  of  these  defects  according, 
to  law." 

24 
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1888        The  dear6e4iolden  aooordiiiglymade  an  application  to  thif  Oomt 
iivuAMUAD^  the  6th  March,  1884,  praying  that  this  Court's  decree  of  a£Sr^ 
Svhuukv  niance,  dated  the  8th  Febraary,  1882,  might  be  so  amended,  under 
Muhammad  b*  206  of  the  Oode  of  Civil  Procedure,  as  to  render  it  capaUe 
Xa*  Khak.      execution.   In  other  words,  the  decree-holders  prayed  that  the 
defects  which  were  pointed  out  by  Straight  and  Tyrrell,  JJ.,  in  their 
judgment  of  the  16th  August,  1888,  (1)  might  be  remedied  as  those 
learned  J udgee  had  suggested.    The  application  was  probably  made 
to  this  Court  in  consequence  of  the  Full  Bench  ruling  in  Shokrat 
Singh  v.  Bridgman  (2) ,  for  otherwise  the  application  would  naturally 
have  been  made  to  the  Court  of  first  instance,  since  the  decree  of 
this  Court  was  simply  a  decree  of  affirmance.  The  application 
came  on  for  hearing  before  Oldfield,  J.,  and  it  was  probably  in  con« 
sequence  of  the  literal  interpretaticm  which  that  learned  Judge 
placed  on  the  Full  Bench  ruling  in  Shohrai  Singh' i  case  that  he 
rejected  the  application  on  the  18th  May,  lb84,  by  simply  sayiug 
there  is  no  case  made  out  for  eorrecting  the  decree  of  tins  Courts 
which  is  correct" 

It  is  not  for  me  to  doubt  the  accuracy  either  of  the  ruling  of 
my  brethren  Sfoaight  and  Tyrrell,  dated  the  6th  August,  1883  (1), 
or  of  the  order  of  Oldfield,  J.,  which  I  have  first  quoted.  Both 
these  judgments  must  be  read  in  the  light  of  the  Full  Bono}!  ruling 
in  the  case  of  Shohrat  Singh,  and  so  read,  I  confess  I  find  it  diffi- 
cult to  reconcile  them.  The  one  judgment  holds  that  the  decree 
was  vague  and  required  amendment:  the  other  judgment  says  that 
the  decree  needed  no  such  amendment  and  was  correct. 

It  is  easy  to  conceive  how  these  unfortunate  decree-hdders,  find- 
ing themselves  in  this  predicament,  entertained  the  hope  of  obtain- 
ing the  enforcement  of  the  decree  which  they  had  obtwied  hy 
resorting  to  a  third  method.  They  accordingly  went  on  the  6th 
February,  1885,  to  the  first  Court  with  an  application  praying  that 
Court  to  render  its  decree  intelligible  and  capable  of  execution  by 
amendiDgit  under  the  provisions  of  a.  206  of  the  Civil  Procedure 
Clode.   That  Court  has  granted  tiie  application  and  amended  the  - 

(I)  I.  L.  R.,  6  AU.,  30.  (2)  I.  L.  R.,  4  AU.,  876. 
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decree  by  its  order  of  the  20th  Jxilj  1885,  which  is  the  subject  ISSS 
of  this  application  for  revision,  Mohaicm^ 

The  object  of  tte  application  for  revision  is  to  render  the  first  ^^^^^ 
Court's  decree  of  the  22nd  J  one  1878,  and  this  Court's  decree  of  the  ^ 
8th  February  1882,  idioUy  nugatory ;  and  it  has  been  contended  y^^^ 
that,  under  the  circumstances  of  this  case,  the  law  required  us  to 
render  futile  the  e£Peots  of  two  solemn  adjudications  whereby  the 
decree-holders  were  decreed  their  shares  of  inheritance  under  the 
Mubammadan  Law  in  ancestral  property. 

Does  the  law  require  us  to  accede  to  such  a  request  P  As  to 
the  justice  of  the  case  upon  the  merits,  there  is  absolutely  no  doubt, 
and  the  only  question  is,  whether  the  technicalitieBof  our  law  are 
such  as  constrain  us  to  accede  to  the  request  The  learned  Pandit 
who  appeared  in  support  of  this  application  has  frankly  accepted 
this  position  in  the  able  argument  which  he  addressed  to  us,  and 
has  reminded  us  of  the  well  known  adage  that  hard  oases  often 
tnake  bad  law.  I  have  to  consider  whether  the  justice  of  this  case 
does  require  us  to  make  heA  law. 

I  must  confess  at  once  that  I  do  not  regard  the  question  raised 
here  as  intrinsically  difficult,  and  respectfully  say  that  if  anyoompli- 
cations  and  difficulties  have  arisen,  they  are  due  to  the  unsatisfaotoiy 
condition  of  the  provisions  of  the  last  paragraph  of  s.  206  of  the  Civil 
Procedure  Code  (Act  XIY  of  1882)  and  to  the  orders  which  have 
already  been  passed  in  this  case  by  this  0  curt.  Indeed,  this  case  fur^ 
niidies  a  very  good  illustration  of  the  complications  and  diffioulticB 
which  I  pointed  out  in  Tarsi  Bam  v  Man  Singh  (1)  as  arising  out 
^f  the  provisions  of  that  section.  In  making  my  observations  there^ 
I  went  on  to  say  :  If  a  decree  has  already  become  the  subject  at 
appeal,  I  do  not  think  the  first  Court  should  amend  it  und^  s.  206 ; 
for  the  full  Bench  of  this  Court  in  Shohrat  Singh  v.  Briigman  (3j 
has  held  that  the  decree  of  the  appellate  Court  is  the  only  de(»ee 
stLBoeptible  of  execokion,  and  the  specifications  of  the  decrees  of  the 
lower  Courts,  as  such,  may  not  be  referred  to  and  applied  by  the 
Court  executing  such  decree." 

(1)  1.  L.  R.,  8  AU.,  492,  p.  494.         (2)  I.  L.  R.,  4  AH.,  376. 
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1888        I  haye  quoted  this  passage  in  order  to  point  oat  that  the  sugges- 
MnHAMMAiT       therein  contained  proceeds  entirely  upon  the  interpretation  of  the 
SuLiiMAK  Full  Bench  ruling  as  represented  by  the  head-note  and  the  last 
sentence  in  the  judgment  in  which  the  word  *^  not occurs,  which 
Ya£  Kh^^  word  according  to  our  present  interpretation  most  be  omitted,  as  I 
'  haye  arleady  stated.   This  being  so,  it  follows  that  I  should  have 
not  given  expression  to  that  dictum.   If  I  had  understood  the  Full 
Bench  ruling  at  that  time  in  the  manner  in  which  it  is  now  inter- 
preted, and  that  that  dictum  is  no  authority  against  the  view  which 
I  now  hold  on  the  first  question  in  the  case. 

I  am  of  opinion  that  when  the  decree  of  a  subordinate  Court 
has  been  simply  confirmed,  as  in  this  case,  the  subordinate  Court 
continues  to  have  jurisdiction  to  entertain  an  application  for  amend- 
ment of  its  own  decree  under  s.  206  of  the  Civil  Procedure  Code. 
This  view  is  supported  by  the  ruling  of  the  Madras  High  Court  in 
Sundara  v.  SubbanaXl)  and  by  the  unreported  ruling  of  this  Court 
in  Mohan  Lai  y.  Lachmi  Prasad^  (Misc.  No.  213  of  1886,  decided 
on  the  22nd  December  1886) ,  iii  which  Oldfield  and  Brodhurst,  J  J., 
after  formulating  the  exact  question  as  to  the  power  of  amendment 
by  the  first  Court  when  the  decree  has  been  affirmed^  went  on  to  say> 
**  we  know  of  no  reason  why  the  Court  has  not  such  a  power,"  and 
they  concurred  in  following  the  Mcdras  ruling.  Botb  these  rulings 
were  considered  by  me  in  Ram  Saran  y.  Pem'dhar  Rat  (2),  and  I 
followed  them  for  reasons  which  I  therein  stated,  and  still  adhere  to. 
It  is  dear  from  these  cases  that  the  Madras  Court,  as  also  this 
Court,  so  far  as  the  case-law  stands,  is  agreed  in  holding  that  a 
decree  which  has  been  affirmed  by  an  appellate  Court  may  be 
amended  by  the  Court  which  passed  the  original  decree.  There  isf 
however,  an  old  ruling  of  Ceuch,  C. J.,  and  Kemp,  J.,  in  Onraet  v. 
Sankar  Butt  Singh  (3),  where  Couch,  C.J.,  as  Chief  Justice  of 
the  Calcutta  High  Court,  followed  an  earlier  ruling  of  his  own  in 
Bhanushankar  Oopal  Ram  v.  Baghunath  Ram  Mangal  Ram  (4), 
which  was  given  when  he  was  puisne  Judge  of  the  Bombay  High 

(1)  I.  L.  B.,  9  Mad.,  364.  (3)  5  B.  L.  R.,  CO  App. 

(2)  I.L.  B.>  10  AU.,  61.  (4)  2  Bom.  H.  C.  Bep.,  101  A.  C. 
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Court.   The  effect  of  these  two  rulings  is  to  lay  down  the  broad  1888 

rule  that,  after  a  decree  has  been  confirmed  on  appeal,  the  subordi-  jfu^^jj^ 

nate  Gourt  has  no  power  of  making  anj  alteration  in  it»   I  have  buLiiMiir 

respectfully  considered  both  these  rulings,  and  I  think,  for  the  pur- 

poses  of  this  case,  it  is  enough  to  say  that  they  were  passed  under  Muhimmad 

the  old  Civil  Procedure  Code  (Act  VUIof  1869)  of  which  s. 

189,  which  corresponds  to  s.  206  of  the  present  Code,  contained  no 

such  power  as  to  amendment  of  decrees  as  the  last  paragraph  of  the 

latter  section  contemplates ;  that  these  rulings  were  given  before  the 

observations  made  by  the  Lords  of  Privy  Council  in  Krisiokinkur 

Ro^  V.  Rajah  Burrodacaunt  Hay  (1) ,  and  that,  therefore,  those  rulings 

cannot  govern  the  interpretation  of  the  second  paragraph  of  s.  206 

of  the  present  Code  which  did  not  then  exist  in  the  statute  book* 

but  with  which  we  are  concerned  in  this  case.   And  I  may  add^ 

before  proceeding  further,  that  not  a  single  ruling  has  been  cited 

at  the  Bar  which  would  contradict  the  view  of  the  second  paragraph 

of  s.  206  taken  by  Collins,  C.  J.,  and  Muthusami  Ayyar,  J.,  in 

Madras,  and  by  Oldfield  and  Brodhurst,  J  J.,  and  myself  here  in  the 

cases  which  I  have  already  referred  to. 

Such  then  is  the  state  of  the  case-law  upon  the  subject  of  the 
amendment  of  decree  by  the  Court  which  passed  it,  after  such 
decree  has  been  affiftned  by  a  C  ourt  of  appeal,  and  if  the  matter 
rested  entirely  upon  the  case-law  since  the  enactment  of  the  last 
paragraph  of  s.  206  of  the  Code,  I  should  have  considered  itunne* 
cessary  to  deal  with  the  subject  any  further.  But  since  serious 
doubts  have  been  suggested  in  the  course  of  the  argument,  I  must 
proceed  to  consider  the  question  more  fully  than  I  did  in  Ham 
Saran  V'  Persidhar  Rai  (2),  especially  as  that  case  was  disposed  of 
by  me  sitting  as  a  single  J  udge  and  without  the  advantage  of  confer- 
ring with  any  of  my  brother  Judges. 

Now,  I  take  it  as  an  undoubted  principle  of  law  that  everything 
is  to  be  taken  as  permissible  unless  there  is  some  prohibition  against 
it.  The  principle  is  of  such  a  comprehensive  nature  that  it  applies 
equally  to  substantive  and  adjective  law,  and  has  been  recognised 

(1)  14  Moo.  I.  A.,  465.  (2)  I.  L.  R..  10  AU.,  61. 
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1B8S  as  one  of  the  Amdamental  prtndplee  of  interpreiang  statates.  It  is, 
MvHAinuB  i^^^  ^  interpreting  oonBolidatory  statutes,  such  as  the 

SuLAiMAH  preamble  ol  our  Civil  Procedure  Oode  represents  that  enactment 
to  be,  we  must  consult  the  statute  itself  in  order  to  find  authority 

Y^k^""  or  prohibition. 

If  I  am  right  so  far,  where  is  the  authority  or  prohibition  in 
that  Code  for  holding  that  the  jurisdiction  which  a  Court  passing  a 
decree  undoubtedly  possessed  to  amend  that  decree,  under  the  last 
paragraph  of  s.  206  of  the  Code«  is  taken  away  from  that  Court  by 
the  simple  fact  of  an  appeal  having  been  preferred  from  that  decree  P 
Clearly  no  such  express  provision  exists  in  the  Code.  On  the  con* 
trary,  there  are  indications  in  the  very  opening  sentence  of  s*  545 
of  that  Code  to  show  that  the  mere  fact  of  an  appeal  having  been 
preferred  from  a  decree  shall  be  no  reason  for  staying  the  execution 
of  that  decree.  Let  us  suppose  then,  in  the  first  place,  that  a  decree 
is  amended  before  it  has  been  appealed  from.  In  such  a  case  I 
should  have  no  hesitation  in  holding  that  the  Court  passing  the 
decree  could  amend  the  decree,  for  any  other  view  would  necessitate 
the  conclusion  that  the  last  paragraph  of  s.  206  need  not  have  been 
enacted  at  all.  Let  us  then,  in  the  next  place,  suppose  a  case  in 
which  an  appeal  has  abready  been  preferred  from  the  decree,  but  the 
appeal  is  stiil pending.  In  such  a  case,  where  is  the  authority  in  the 
Code  to  justify  the  view  that  the  power  and  jurisdiction  to  amend 
the  decree  has  come  to  an  end  by  the  mere  fact  of  the  appeal  having 
been  filed  P  I  am  not  aware  of  any  provision  of  the  Code  to  warrant 
our  holding  that  the  pendency  of  an  appeal  operates  as  extinguish- 
ing the  lower  Court's  power  of  amending  its  own  decree  under  s.  206 
of  the  Code.  No  principle  such  as  the  doctrine  of  its  pendens  would, 
of  course,  apply  to  such  a  matter,  for  the  matter  is  one  of  procedure 
and  must  be  governed  by  the  provisions  of  the  Code. 

Then  comes  the  third  stage,  which  relates  to  the  immediate  ques- 
tion now  before  us,  namely,  whether  there  is  any  authority  in  the 
Code  to  warrant  the  conclusion  that  when  a  decree  has  been  affirmed 
in  appeal  (and  I  limit  the  points  to  cases  in  which  the  decree  has 
been  upheld,  excluding  those  in  which  the  decree  has  been  interfered 
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irith  bj  the  Appelate  Oourt),  the  Ooort  of  first  instanoe  ceases  to  1888 
possess  the  power  of  amending  its  own  deoree,  which  power  up  to  the  Muhammad 
moment  of  the  disposal  of  the  appeal  it  nndoubtedly  possessed.  ^^^^^ 
It  has  been  contended  that  the  Full  Bench  ruling  in  Shohrai  9. 
Singh^a  case  necessitates  the  conclusion  that  the  power  of  amend-  y^xsAjr! 
ment  does  so  come  to  an  end.  But  as  that  ruling  has  now  been 
explained,  it  permits,  at  least  in  cases  where  the  original  decree  is 
affirmed  in  appeal,  reference  to  such  decree.   And  if  this  is  so,  it 
seems  to  me  that  the  decree  which  requires  reference  is  the  decree 
which  would  be  in  accord  with  the  judgment  of  which  it  is  the  result 
and  not  a  decree  which  on  the  face  of  it  contains  clerical  or  arith- 
metioal  errors,  or  is  obviously  at  variance  with  the  judgment  that 
it  contains  such  defects  as  can  be  properly  removed  bj  amendment 
under  s.  206  of  the  Code. 

It  is  perfectly  true  that  a  clerical  or  arithmetical  error  or  any 
matter  in  the  decree  at  variance  with  the  judgment  may  be  rectified 
by  the  Oourt  of  appeal,  but  in  such  a  case  I  should  not  regard  the 
decree  of  the  Appelltte  Court  to  be  a  decree  of  simph  qfflmtanee^  but 
one  of  modification  and  different  considerations,which  I  do  not  intend 
to  discuss  here,  would  be  applicable.  But  where  the  appellate  decree 
simply  affirms  the  original  decree,  which  decree  may  be  referred  to 
in  executing  the  appellate  decree,  I  see  no  reason  why  such  original 
decree  should  not  be  brought  into  accord  with  the  judgment  of 
which  it  is  the  result.  It  may,  indeed,  be,  as  has  been  suggested 
in  the  course  of  the  argument,  that  the  original  Court,  by  amending 
its  decree,  may  make  that  decree  different  to  what  was  intended  to 
be  upheld  by  the  Appellate  Court  But  such  a  course  would  be  an 
improper  exercise  of  jurisdiction  under  s.  206  of  the  Code,  a&d  as 
such  would  form  a  fit  subject  of  interference  in  revision  by  this 
Court.  In  other  words,  a  clear  remedy  exists  for  an  improper  eier- 
cise  of  the  power  of  amending  decrees,  and  it  seems  to  me  tiiat 
there  is  no  force  in  the  argument  that  because  such  power  may  be 
improperly  exercised  in  some  cases,  therefore,  even  in  cases 
where  such  power  has  been  properly  exercised,  the  amendment  of 
the  decree  is  to  be  dealt  with  as  a  nullity ^  although  it  brought  the 
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1888      decree  in  full  aooord  with  the  j  odgment,  and  although  tiie  amended 
Muhammad  decree  repreeenta  the  proper  decree  which  the  Appellate  Coort- 
SuLAiMAK  upheld.   In  such  cases  I  am  of  opinion  that  the  proper  Court  to 
^p,^^    which  an  application  for  amendment  of  the  decree  under  s.  206  of 
^ab^Kh^  the  Civil  Procedure  Code  should  be  made  is  the  Court  which  passed 
the  decree    of  which  the  mandatory  part  expressly  declares  the 
right  sought  to  be  enforced,"  and  that,'in  a  case  such  as  this,  where 
the  original  decree  was  simply  qffirmed  in  appeal,  the  Subordinate 
Judge's  Court  had  jurisdiction  to  entertain  the  application  for 
amendment. 

.  This,  then,  ib  my  answer  to  the  first  question  as  propounded  in 
the  order  of  reference,  and  it  may  be  illustrated  by  cases  in  which 
an  appeal  ib  dismissed  in  default  or  barred  by  limitation. 

The  second  question  as  stated  in  that  order  is,  What,  if  any, 
article  of  the  Limitation  Act  governs  applications  for  amendment 
of  decrees  under  s.  206  of  Civil  Procedure  Code  P"  This  question 
IB  the  subject  of  a  Division  Bench  ruling  of  this  Court  in  Qaya 
Prasad  v.  8ikri  Prasad  (1),  in  which  it  was  held,  for  reasons  which  do 
not  appear  in  the  report  of  the  case,  that  the  general  provisions  of 
art.  178  of  the  Limitation  Act  (XY  of  1877),  prescribing  a  period 
of  three  years'  limitation,  applied  to  such  applications.  In  delivering 
my  judgment  in  Baghunath  Dass  d.  Rajkumar  (2),  I  expressed  my 
dissent  from  that  ruling  by  saying — 

''The  Limitation  Act  relates  to  the  action  of  parties,  but  not 
to  the  action  of  the  Court.  If  the  Court  should  be  of  opinion  that 
by  reason  of  any  clerical  or  arithmetical  error,  its  decree  does  not 
carry  the  judgment  into  complete  effect,  it  may  take  up  the  decree 
and  amend  it  even  after  three  years  or  more.  Under  the  provisions 
of  the  law  as  to  revision,  a  decree  cannot  be  revised  if  an  appeal 
from  it  is  possible.  By  s.  206,  as  I  understand  it,  the  Court 
has  power  to  amend  its  decree,  even  if  an  appeal  would  lie  there- 
from to  this  Court  or  to  their  Lordships  of  the  Privy  Council,  and 
the  time  for  the  appeal  had  expired." 

(1)  I.L.R.,  4  All..  28.  (2)  I.  L.  R.,  7  AU.,  276. 
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Again,  I  expressed  my  diBsent  from  that  riding  in  deliyering  1888 
my  judgment  in  Tarsi  Earn  v.  Man  Singh  (1),  though  in  the  muhammad 
latter  case  my  yiews  form  part  of  obUer  dicta.  I,  however,  referred  Sulaihak 
to  the  authority  of  the  principle  on  which  the  rulings  of  the  other 
High  Courts  in  Bobarts  v.  Harrisan  (2),  Kylasa  Geundan  t. 
Jlamasami  Ayyan  (3),  and  Vithid  Janardan  v.  Vithqjirav  Putlafirav 
(4),  proceed  (6).  I  still  adhere  to  the  same  opinion,  and  hold  that 
a  vast  distinction  exists  between  cases  in  which  a  Court  of  its 
own  motion  takes  any  particular  action  or  is  enjoined  by  law 
to  take  such  action,  and  cases  where  that  Court  possesses  no 
such  power  without  an  application  being  made  by  a  party.  The 
reason  is  that  in  such  cases  it  is,  ex  necemtaie  rei^  impossible 
to  decide  when  a  Court  takes  action  of  its^  own  accord  and  when 
it  acts  on  the  application  of  a  party.  The  Madras  and  Bombay 
cases  to  which  I  have  referred  relate  to  the  grant  of  sale-certi- 
ficates to  the  auction-purchaser,  and  those  Courts  have  held  that 
because  it  is  the  duty  of  the  Court  to  grant  such  certificates,  the 
mere  fact  of  an  application  being  made  for  obtaining  such  certi- 
ficate would  not  be  governed  by  the  limitation  law.  I  may  per- 
haps also  employ  the  illustration  of  an  iq)plication  made  by  a  decree- 
holder  to  obtain  the  money  held  in  deposit  for  him  by  the  Court. 

The  same  principle  applies  to  cases  in  which  the  Court  is  required 
to  take  action,  suo  motu^  such  as  amending  decrees  under  s.  206 
of  the  Code  of  Civil  Procedure.  There  is,  of  course,  no  period  pro* 
vided  by  the  limitation  law  for  the  exerdse  of  such  power  by  the 
Court  of  its  own  motion,  and  it  would  be  introducing  an  anomaly 
to  hold  that  what  a  Court  may  do  of  its  own  motion  without  any 
limitation  of  time,  cannot  be  done  by  that  Court  when  asked  to  do 
so  b7  an  application  reminding  the  Court  to  do  that  which  it  should 
have  done  of  its  own  motion.  My  answer  to  the  second  question, 
therefore,  is  that  no  period  of  limitation,  and  no  article  of  the  Limi- 
tation Act  (Xy  of  1877)  is  applicable  to  such  applications  or  mo- 

(1)  I.L.R.,  8  All.,  492.  (5)  See  also  Darbo  v.  Ketho  Mai  (I. 

(2)  I.L.R.,  7  Calc,  833.  L.  B.,  9  All.  864),  Skivapa  t.  SMvpaneh 

(3)  I.L.R.,4Mad.,  173S.  Lit^apa  (l.L,Vi.,  11  Bom.,  284)  «nd  Jto- 

(4)  I.L.R..  6  Bom.,  586.  raji    Fragji  (I.L.R.,  10  Mad.,  61.) 
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1888     tioM  na  H.  306  of  the  Oiyil  Frooedore  Code  contemplates.   I  may 
Muhammad  ^^P^t  here  what  I  have  more  than  onoe  said  hefore,  that,  jadging 
St^LiaMAir  by  the  preamble  of  that  Act,  it  is  not  to  be  regarded  as  aoonsolida- 
V.  enactment  so  far  as    applieaiians are  oonoemed,  because  the 

MuH^MAD  preamble  mentions  only  "  certain  applications"  and  not  all  dassee 
of  applications. 

Upon  the  third  question  as  enunciated  in  the  order  of  reference, 
I  am  of  opinion  that  the  order  of  Oldfield,  J.,  dated  the  8th  May 
1884,  which  might  have  been  appealed  from  under  s.  10  of  our 
Letters  Patent,  not  having  been  so  appealed,  has  become  final  and 
concludes  the  parties  from  praying  for  the  same  relief,  that  is,  seek* 
ing  amendment  of  the  decree  of  this  Court,  which  was  declared  by 
that  order  to  be  corted!^  The  matter  is  therefore  m  judicata 
and  cannot  be  interfered  with  by  us  in  this  case.  But  whilst  I  hold 
this,  I  am  of  opinion  that  that  order  benefits  the  case  of  the  decree- 
holders-respondents;  because  it  precludes  us  from  holding  that  the 
decree  of  this  Court,  which  the  decree-holders  unsuccessfully  sought 
to  amend,  is  in  need  of  any  amendment  oris  incapable  of  execution. 
The  decree  was  simply  a  decree  of  a£Srmanoe  and  contained  no 
mandatory  part  expressly  declaring  the  right  sought  to  be  enf  orced, 
and  Oldfield,  J.,  no  doubt,  therefore,  thought  that,  since  the  decree 
gave  full  effect  to  the  judgment  of  this  Court,  it  was  a  sufficiently 
accurate  decree  so  long  as  it  dismissed  the  appeal  with  which  it 
dealt 

Having  so  far  dealt  with  the  specific  questions  enunciated  in  the 
order  of  reference,  I  will  deal  briefly  with  the  remaining  part  of  the 
argument  addressed  by  the  learned  Pandit  in  support  of  the  applica* 
tion  for  revision.  I  understood  the  learned  pleader  to  argue  that 
because  in  s.  624  of  the  Code  reference  is  made  to  ^^sorne  clerical 
error  apparent  on  tie  face  of  tke  dtcree^'^  and  such  clerical  error  is 
also  mmtioned  in  s.  206,  therefore  the  application  for  amendment 
granted  by  the  Subordinate  Judge  must  be  taken  to  be  an  applica- 
tion for  review  of  judgment,  such  as  could  not  be  entertained  by  a 
Judge  other  than  the  one  who  passed  the  original  decree,  and  that, 
therefore,  the  order  of  the  Subordinate  Judge  must  be  set  aside  in 
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revision.   Now,  in  tho  first  pIaoe»  if  the  argument  is  to  be  aooeptedy  iggs 
this  application  for  revision,  whioh  has  been  made  under  s.  622,  muhammad 
would  require  dismissal,  because  under  the  second  paragraph  of 

629  an  appeal  would  lie  to  this  Court,  and  no  such  application  for  v. 
revision  could  therefore  be  made.  In  the  next  place,  I  think  Mr.  ^^^^^ 
Dwarka  Nath  Banerji  was  right  in  his  contention  that  there  is  no 
rule  of  law  relating  to  the  interpretation  of  statutes,  or  even  to  the 
rules  of  common  law,  which  lays  down  that,  where  more  than  one 
remedy  for  the  same  purpose  is  provided,  the  person  entitled  to  such 
remedy  is  restricted  to  any  particular  mode,  or  that  any  particular 
remedy  bars  the  other  remedies.  I  have  already  said  that  clerical 
or  arithmetical  errors  may  be  corrected  by  a  Oourt  of  appeal,  and  I 
hold  the  same  view  as  to  review  of  judgment.  But  so  long  as  the 
errors  fall  within  the  purview  of  s.  206, 1  cannot  hold  that  that  sec* 
tion  is  not  available  to  a  party  simply  because  the  errors  of  which 
he  complains  might  also  have  been  rectified  by  appeal  or  review  of 
judgment.  The  application  to  the  Subordinate  Judge  in  this  case 
was  dearly  an  application  under  s.  206  of  the  Code,  and,  therefore, 
although  the  learned  Subordinate  Judge  who  passed  the  order  now 
under  consideration  was  not  the  spme  as  the  one  who  passed  the 
original  decree,  I  hold  that  the  prohibition  contained  in  s.  624  has 
no  application  to  the  case. 

I  think  I  have  now  dealt  with  all  the  arguments  in  the  case 
which  were  addressed  to  us  at  the  Bar.  But  in  support  of  the 
general  effect  of  the  view  of  the  law  which  I  have  taken,  I  wish 
to  refer  to  the  bearing  which  the  maxim  ubi  jua  ibi  retnedium  has 
upon  this  case.  That  maxim  represents  such  a  fundamental  prin- 
ciple of  jurisprudence  that  it  is  not  limited  to  anfe  litem  moiam^ 
but  applies  equally  to  rights  which  have  been  decreed  by  competent 
adjudication.  This  being  so,  it  seems  to  me  that  it  would  be  simply 
nullifying  the  decrees  of  the  first  Court  and  of  this  Court,  wUch 
decreed  the  decree-holders'  daim,  if  we  were  to  hold  that,  although 
those  decrees  are  standing  mandates  of  judicial  tribunals,  yet  those 
standing  mandates  are  futile  and  cannot  enable  the  decree-holders  to 
obtain  that  which  was  decreed  to  them  as  their  inheritance  in  their 
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1888     anoestral  estate.  In  other  words,  to  hold  that  those  decrees,  even 
Muhammad  ^^^^       singular  droomstances  of  this  case,  are  incapable  of 
^  Kh' execution,  would  amount  to  saying  that  the  doors  of  the  Courts  of 
9.       justice  in  British  India  are  open  to  litigants,  jet  the  decrees  obtained 
Yab  kIhah^  by  them,  though  confirmed  by  the  highest  tribunal  in  the  land,  may 
'  end  in  nothing^  not  on  account  of  any  fault  or  negligence  on  the 
part  of  the  decree-holders,  but  on  account  of  the  manner  in  which 
these  decrees  are  dealt  with  by  the  Tory  tribunals  which  have  passed 
them.   Ajid  I  fully  approve  the  obseirations  of  the  learned  Sub- 
ordinate Judge  when,  referring  to  the  technical  defects  of  the 
plaint  in  the  original  litigation,  he  said : — All  the  proceedings  that 
took  place  in  the  case,  the  whole  trial  and  the  decision,  cannot  now 
be  set  aside  on  account  of  that  defect  now  pointed  out  by  the 
defendants  for  the  first  time.   Those  proceedings  were  legal  and 
proper  notwithstanding  that  defect.   To  hold  them  nul  and  void 
on  account  of  that  defect  would  be  a  denial  of  justice  to  the  plain* 
tiffs.''    It  may  be  true,  as  the  learned  Pandit  said,  that  hard  cases 
make  bad  law,  but  I  hope  that  it  is  equally  true  that  the  teohni* 
calities  of  law  are  not  to  be  so  employed  as  to  override  the  obvious 
ends  of  justice,  and  instead  of  being  ancillary  to  such  ends,  defeat 
them. 

Upon  the  merits  of  the  amendment  made  by  the  learned  Sub- 
ordinate Judge  no  argument  has  been  pressed  upon  us,  beyond  the 
suggestion  that ,  since  the  decree  did  not  specify  the  shares  and 
villages  which  were  decreed  to  the  decree-holders,  therefore  the 
amendment  which  furnished  such  specification  in  the  decree  was 
improperly  made.  It  has  not  been  contended  that  the  properties 
now  specified  in  the  decree  by  dint  of  the  amendment  are  properties 
other  than  those  which  were  actually  (that  is^aa  a  matter  of  fact)  ^ 
the  properties  which  formed  the  subject  of  litigation  in  the  first 
Gourt,  such  properties  being  clearly  specified  in  the  list  attached 
to  the  plaint.  Nor  is  it  doubted  that  the  decree  of  the  first  Court 
in  decreeing  the  claim  referred  to  those  properties,  and  that  the 
subject-matter  of  the  appeal  in  this  Oourt  also  consisted  of  those 
properties.   This,  indeed,  is  an  obvious  inference  from  the  fact  that 
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the  judgment-debtors  tbemselyes  neyer  took  any  objeotion  as  to  tbe  1888 
vagueness  of  the  deoree-bolders'  plaint,  or  of  tbe  decree  in  tbe  muhamiui) 
regular  litigation,  eitber  in  tbe  Court  of  tbe  Subordinate  Judge  or  ^^^^'^'^^ 
on  appeal  in  this  Court. 

What  other  objeotion  can  there  be  to  the  amendment  made  by  y^^^^^ 
the  Subordinate  Judge?  Certum  est  quod  cerium  reddi potent ,  and 
in  this  oase  the  application  of  the  maxim  creates  no  diflSoulty, 
because  the  record  of  the  case  clearly  shows  what  the  actual  pro- 
perties were  to  which  tbe  litigation,  which  ended  in  the  decree  of 
the  first  Court  and  tbe  a£Srmance  of  that  decree  by  this  Court, 
related. 

The  case  is  thus,  so  far,  on  all  fours  with  my  ruling  in  Ram 
Saran  t*  Persidkar  Rai  (1),  and  following  the  same  view  here,  I 
hold  that  there  was  no  want  of  jurisdiction  in  the  Subordinate  Judge 
who  amended  the  decree,  and  that  such  amendment  was  not  open 
to  the  objeotion  of  illegality  or  material  irregularity,  and,  having 
caused  no  injustice,  is  not  open  to  interference  in  revision  under 
s.  622  of  the  Civil  Procedure  Code.  This  view  is  in  accord  with 
the  Privy  Council  ruling  in  Amir  Hasan  Khan  v.  Sheo  Bak&h  Singh 
(2)  and  with  the  Full  Bench  rulings  of  this  Court  in  Magni  Ram 
V.  Jiwa  Lai  (3)  and  Badami  Kuar  v.  Dinu  Rai  (4),  and  is  con- 
sistent even  vrith  my  explanation  of  those  rulings  and  others  in  tbe 
judgment  which  I  delivered  in  Dhan  Singh  v.  Basant  Singh  (5), 
which  only  adopted  the  views  which  I  had  before  expressed  in  Sar 
Prasad  v.  Jafar  Ali  (6). 

For  these  reasons  the  learned  Subordinate  Judge's  order  of  tbe 
20th  July  1885,  now  under  consideration,  is  subject  to  no  objection 
of  want  of  jurisdiction  or  any  illegality  or  material  irregularity, 
such  as  s.  622  of  the  Code  contemplates,  and  since,  as  I  have  already 
said,  the  order  far  from  having  caused  an  injustice,  has  done  justice 
to  the  rights  of  the  decree-bolders-respondents,  I  hold  that  the  dis- 
cretionary powers  of  interference  conferred  upon  us  by  s.  622  of 

(1)  I.L.R.,  10  All.,  51.  (4)  LL.B.,  8  All.,  111. 

(2)  IJL.R.,  11  Calc,  6.  (6)  I.L.R.,  8  AU.,  619. 
(8)  I.L.R.,  7  All.,  336,            (6)  I.L.B.,  7  AU.,  845. 
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the  Code  of  Civil  Procedure  shotdd  not  be  so  exercised  in  this  case 
as  to  interfere  with  the  order  of  the  learned  Sabordinate  Judge. 
I  would  dismiss  this  application  with  costs. 


APPELLATE  CIVIL. 

28gg  Bffore  Mr*  Juttioi  SUraifihi  amd  Mr^  JutHe§  MaJmood, 

Navember2e.  GASPAT  BAO  (Dbmhdikt)  «.  RAM  CHANDAB  (Plaihtito).* 

SiMim  Z€Mi^ Joint  B%$idm  fcmily^MmmUntnto&^Oifi  to  widow  2y  member  of 
joi^ntfamUy—  ConetrucHon —  Ojfi  preewmed  toheqf  l^e-eetate  oiUig, 

Disputes  h»¥iiig  arisen  between  the  sole  samying  member  of  a  joint  Hioda 
family  and  his  brother's  widow,  an  amioable  arrangement  was  come  to,  and  certain 
deeds  were  execated  by  both  parties,  under  which  the  widow  was  pUced  in  possession 
of  a  certain  house.  On  the  part  of  the  brother-in»law  it  was  recited  that,  with  a 
view  to  permanently  settling  the  matters  in  dispute,  he  had  received  in  cash  from  the 
widow  l^e  value  of  his  share  in  the  houses  that  she  had  been  pat  in  possession  of  the 
house  and  was  in  sols  proprietary  possession  thereof,  and  that  he  had  no  connection 
whatever  with  it.  Subsequently,  the  widow  executed  a  deed-of-gift  purporting  to 
convey  to  the  donee  an  absolute  proprietary  title  to  the  house.  After  her  death,  the 
brother-in-law  brought  a  suit  ag^nst  the  donee  to  recover  possession  of  the  house,  on 
the  ground  that  the  deed-of-giffe  oonM  not  convey  to  him  more  than  the  life-interest 
of  the  widow  donor. 

HM  that  the  deed-of-gifb  must  be  construed  with  reference  to  the  nature  of 
the  general  rights  of  the  donor  at  the  time  of  ezecntion,  as  a  Hindu  mdow  in  a  Joint 
Hindu  fomily,  entitled  only  to  maintenance.  Sreemutty  SohuHjf  Doiseer,  Sibekttndet 
UiulUeh  (1)  and  J)iHonath  Mukerji  v.  Gopal  Cktrtu  Mukerji  (2),  referred  to. 

Held  also,  having  regard  to  the  rules  of  the  Hindu  law  regarding  the  possession 
by  widows  of  joint  family  property  in  lien  of  maintenance,  and  to  the  experience  of 
the  Courts  in  connection  with  such  matters,  that  it  was  for  the  donee  to  establish 
clearly  and  specifically  that  the  donor,  at  the  time  when  she  executed  the  deed-of -gifk,. 
had  any  such  absolute  right  of  ownership  as  would  entitle  her  to  alienate  the  property 
for  any  interest  beyond  a  life-estate. 

Sdd  further,  that  there  was  nothing  in  the  deeds  under  which  the  donor 
obtained  possession  of  the  property,  which  placed  beyond  doubt  the  intention  of  the^ 
parties  that  she  should  be  entitled  to  the  absolute  ownership  of  the  property ;  and  that 
her  esUte  therefore  could  at  best  be  regarded  as  a  life-estate,  and  the  deed-of-gift  a*, 
binding  upon  the  plaintiff  during  her  lifetime,  but  not  further. 

•  First  Appeal  No.  8  of  1887  from  a  decree  of  Babu  Mirtnn joy  Mukerji,  Sub- 
ordinate Judge  of  Benares,  dated  the  13th  December  1886. 

(1)  6  Moo.  I.  A.,  1.  (2)  8  Calc,  L.  H.,  57. 


1888 


MOBIMMID 

Mtjhaumad 
YiB  Eham. 
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The  facts  of  tliiB  case  axe  sufficiently  stated  in  ihe  judgment  of  188S 
Mahmood,  J.  Gahpat  lUo 

MuDshi  Madho  Prosad^  for  the  appellant. 

Mumlii  Juala  Prasadj  for  the  respondent.  .CnurDAt. 

Mahmood,  J. — This  is  a  first  appeal  from  the  decree  of  the 
learned  Subordinate  Judge  of  Benares,  and  m  order  to  eiplaii^ 
the  facts  which  require  determination  in  the  case,  it  is  convenient 
to  bear  in  mind  the  following  genealogical  table : — 

Sheoranu 

 !  

Pandoba  Naik  Ganoba  kaik. 

Bam  Chandar  Musammat  Lachmi  Bai 

(plaintiflf.)  (widow). 

Bheoram  died  manj  years  ago,  leaving  Ganoba  and  Pandoba^ 
the  sons  above-mentioned.  Pandoba  died  about  1849,  leaving  hia 
son  Bam  Chandar,  and  thereafter  Ganoba  also  died  about  the  year 
1852,  leaving  a  childless  widow  Musammat  Lachmi  Bai,  whoee 
name  appears  in  the  pedigree. 

It  is  admitted  in  the  case  by  the  parties  that  the  family  of 
Bheoram  and  his  sons  was  a  joint  Hindu  family,  both  in  point  of 
worriiip  and  food  and  also  of  residence  and  estate,  so  that  upon  the 
death  of  Bheoram  his  two  sons  would  be  the  joint  oo-parceners  of 
the  joint  family  property,  and  upon  the  death  of  Pandoba  in  1849 
the  remaining  two  members,  G^oba  and  Bam  Ghandir,  the  present 
plaintiff  would  be  the  members  of  the  joint  co*paroenary. 

It  appears,  however,  that  upon  the  death  of  Ganoba,  Bam 
Chandar,  plaintiff,  daimiog  to  be  the  sole  surviving  heir  to  tho 
property  of  the  joint  Hindu  family,  took  steps  to  assume  the 
management  and  exercise  the  proprietary  functions  in  respect  of  the 
entire  family  property,  and  this  led  to  a  complaint  by  Musammat 
Lachmi  Bai,  the  widow  of  Ganoba  above-mentioned.  The  complaint 
was  preferred  in  the  criminal  Court  on  the  7th  October  18fi4, 
by  the  widow  lady,  in  whioti  she  complained  of  various  acts  of  the 
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I88S      plaintiff  Bam  Ghandar  and  prajed  for  the  interf erenoe  of  the  Court 
Gampat  Eao  ^^^^      provisiong  of  Act  IV  of  1840,  whioh  then  related  to  suoh 
V.       disputes  as  to  possessory  titles.   The  matter,  however,  does  not 
Chaitdab.   appear  to  have  gone  further  in  the  Court.  We  find,  as  is  admitted 
in  the  present  case,  that  an  amicable  arrangement  was  come  to  by 
the  parties,  and  they,  in  the  first  place,  executed  two  deeds,  one 
oalled  the  deed  of  arrangement  or  ikrarnama  executed  by  Bam 
Chandar  on  the  31  st  October  1854,  and  another  executed  by  the 
same  person  on  the  same  d  ate  called  a  deed  of  partition.   On  ibe 
same  date  a  third  deed  was  abo  executed  both  by  the  lady,  Musam- 
mat  Lachmi  Bai,  and  the  present  plaintiff,  Bam  Chandar,  in  the  form 
of  a  deed  of  compromise,  which  was  filed  in  Court  and  verified,  and 
in  whioh,  after  referring  to  the  other  two  deeds,  the  parties  stated 
the  conditions  upon  which  they  had  arrived  at  an  amicable  settle- 
ment, and  effect  was  given  to  the  compromise  by  the  Court's  order 
of  that  date,  whereby  it  was  decided  that  the  compromise  be  accepted 
and  the  case  be  struck  off  the  file. 

Matters  stood  thus  when,  un  der  the  compromise,  the  lady,  Mu- 
sammat  Lachmi  Bai,  was  placed  in  the  possession  of  the  house  now 
in  disputcj  namely,  the  house  which,  in  the  deed  of  partition  |and 
also  in  the  other  deeds  of  the  31st  October  1854,  is  described  as  the 
kaveK  situate  in  mohalla  Dudh  Binayak,  and  similarly  under  the 
conditions  of  the  other  deeds  the  plaintiff  was  placed  in  possession 
of  another  haveli  or  house  situate  in  mohalla  Gbbindji  Naik.  This 
arrange -nent  is  best  represented  in  the  words  of  the  deed  of  partition 
executed  by  the  plaintiff  Bam  Chandar.   It  goes  on  to  say : — 

^' With  reference  to  it,  it  has  been  agreed  in  this  way  between 
me  and  the  said  lady,  with  a  view  of  permanently  settling  the  dis- 
pute, and  one  having  no  connection  with  the  other,  that  I  have 
received  Bs.  3,475  as  the  value  of  my  half  share  in  the  house  from 
the  aforesaid  lady,  and  have  made  over  the  deed  appertaining  to  the 
said  house  Aat^/i,  to  the  lady,  and  have  put  her  in  possession  of  my 
half  share  of  the  house.  Now  the  whole  of  the  house  is  in  the  sole 
proprietary  possession  of  the  said  Musammat,  and  I,  the  executant, 
have  no  connection  whatever  with  it.   Again,  out  of  the  house  in 
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mohalla  Gabindji  Naik,  the  one-third  share  of  the  Musammathas  1888 
been  annexed  to  my  share,  and  I  haye  in  the  same  way  paid  q^p^t  Rao 
Rs.  830  to  the  Musammat,  and  have  taken  possession  and  ooonpancy 

^  of  the  entire  hoose^  and  the  said  Musammat  has  made  over  the  Chahdas. 

deed  of  the  house  to  me.  In  short,  I  have  been  put  in  proprietary 
possession  of  the  entire  house,  and  the  said  Musammat  has  no 
objection  to  it,  nor  shall  she  have  any  hereafter." 

It  appears  that  effect  was  given  to  this  arrangement,  and 
matters  thus  stood  when,  on  the  23rd  November  1882,  Musammat 
Laohmi  Bai,  the  widow  of  Ganoba,  executed  a  deed-of-gift  in 
favour  of  her  brother's  son,  Gunpat  Rao,  wha  is  the  defendant- 
appellant  in  the  cause.  The  deed  assumes  that  the  donor  hcid  an 
absolute,  full  and  unqualified  right  in  the  ownership  of  the  house 
in  mohalla  Dudh  Binayak,  and  it  purports  to  convey  to  the  donee 
full  projHietorship  in  the  house.  The  deed  does  not  appear  to  have 
been  disputed  during  the  lifetime  of  the  widow,  but  the  lady, 
Musammat  Lachmi  Bai,  died  on  the  28th  May  1885,  and  it  wag 
soon  after  her  death,  namely,  the  12th  February  1886,  that  the 

0  present  suit  was  instituted  with  the  object  of  recovery  of  possession 

of  the  property,  upon  the  ground  that  the  deed-of-gift  dated  the 
23rd  November  1882  could  not  convey  to  the  defendant-donee  any 
rights  higher  than  the  life-interest  of  the  donor,  namely,  the  widow. 

From  the  facts  which  I  have  stated,  it  is  clear  that,  if  matters 
stood  and  rested  entirely  upon  the  propositions  of  the  Hindu  Law 
of  inheritance,  the  family  of  Sheoram  and  his  sons  being  joint,  the 
death  of  Ganoba  in  1852  would  result  in  entitling  the  lady,  Musam- 
mat Lachmi  Bai,  only  to  a  right  of  maintenance  out  of  the  joint 
family  property,  and  not  to  any  right  either  to  obtain  parti- 
tion of  the  property,  or  to  institute  any  proceedings  beyond  the 
exigencies  and  requirements  of  her  right  of  maintenance.  I  take 
this  to  be  a  settled  principle  of  Hindu  Law,  and  if  we  omit  to 
oonsider  the  exact  nature  of  the  general  rights  of  Musammat 
Lachmi  Bai  at  the  time  when  the  deed  of  the  31st  October  1864 

^  was  executed,  we  should  scarcely  be  in  a  position  to  understand 

the  aims,  objects  and  intentions  of  the  arrangements  into  which  the 

25 
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lftS8  piHiee  had  ehte»d.  It  seetas  to  m  thM  there  wIm  iio  Ir^asda  wiqr 
Oahpat  Eao  ^  ladj,Mtmmiiiat  Laofami  Bai^ihoald  havemstigiied  mnj^harein 
the  aneestral  poroperiy.  Saeh  an  ^imagement  mtiBt  bo  TOf^tnred  to 
CHAHDAft.  iBOme  legal  right  whioh  would  foim  the  Doneideration  fMsing  iron 
one  party  to  tbe  otber.  Thai  ooneideitatioii  oeuld  only  be  flie  right 
<d  maiivtenaiieey  and  Bam  OhiMdar  need  not  have  allowed  the  kdj 
any  more  than  the  r^ht  to  reride  in  the  joint  anoeetral  pwp^riy 
and  not  any  money  alloWanoe  lor  maintonanoe.  In  this  way  of 
regarding  the  deed,  I  tiiink  I  ittn  lortified  by  the  manner  in  whioh 
&eir  Lordships  of  the  Priyy  Couoil  disposed  of  the  base  of  Siw- 
mMy  Bahuify  Dost&e  y.  Sihohander  MuUiek  (1)  when  a  deed 
aodie#hat  similar  in  its  nature  wis  the  siibjeot  of  oonsi(feration, 
and  also  by  the  ruling  of  the  leaiMd  Jud^  of  the  Calootia 
High  Court  in  Din&nath  Muketji  Chpad  Chum  Uukerji  (2), 
where  the  learned  Judges  held,  in  oonstnung  doouments  sooh  as  the 
arrangement  and  partition  deeds  of  1S54>  that  the  situation  ef  the 
parties  and  their  rights  at  the  time  cff  exaoution  must  be  looked 
at,  and  indeed  for  this  idew  they  relied  apon  tbe  ruling  whiohl 
haye  akeady  referred  to. 

Sueh  then  being  the  manner  in  wlueh  the  deed  should  be 
garded  and  ooastrued,  and  keeping  in  view  also  the  rules  of  (he 
Hindu  Law  whereby  widows  are  plaoed  in  possession  of  the  joint 
family  prop^y  and  also  the  general  esperienoe  of  the  tribunals  in 
oonneotion  with  suoh  matters,  I  am  of  opinion  that  it  was  f  ^  the 
def  endant-a[ppeUant,  Oanpat  Bao,  to  establish  in  dear  epeoifio  terms 
that  the  lady,  Musanmiat  Lachmi  Bui,  when  she  oKOoated  the  4eed 
of  gift  of  the  23rd  NoTomber  1882  in  his  fayour,  possessed  aoy 
suoh  absolafo  r^ht  of  ownership  as  would  entitle  her  to  alienate 
and  deal  with  it  in  any  manner  Kehioh  would  go  beycAid  her 
life-interest  This  of  oourse  would  depend  upon  something  oon- 
tained  in  either  of  the  deeds  of  the  31st  October  1864,  but  haimg 
earefttUy  read  through  those  deeds,  I  asked  Mr.  Mmtho  Pumtui 
to  point  out  any  expressitm  Used  in  the  deeds  that  plaoed  b^ond 
doabtihe  intuition  of  the  parties  that  Mvaammat  Lachmi  Bai 
(t)  6  Moo.  I,      1.  (2)  8  Otis.  L. 
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was  entifled  to  haye  uader  tiiem  full  ownmlup,  and  potsessmg  1888 

Buch  full  owMnhip,  was  raeroiaing  the  power  of  alienation  which  Gawpat  Rao 

wonld  be  suffi^eat  to  oooier  an  absolute  and  inalienable  pxoprie* 

tarj  title.   It  is  therefore  dear  that  the  estate  of  Musammat  CnAivDAa. 

Laehmi  Bai,  putting  tlie  matter  in  its  highest  form,  and  looking 

to  the  time  when  the  deeds  were  executed,  could  at  best  be  said  to 

be  analogous  to  the  position  of  a  Hindu  widow  of  a  deceased 

brother,  in  other  woards,  a  life-interest  and  nothing  more*  But 

the  deed  of  gift  in  faTour  of  the  defeikdant*appeUant  might  be 

held  to  be  good  during  her  lifetime,  and  could  not  bind  the  plaintiff 

under  the  Hindu  Law  when  her  interest  in  the  property  had 

ceased. 

This  arrangement,  as  I  have  understood  it,  isallthemoreconoeiy* 
able,  because  it  is  perfectly  possible,  and  indeed  probable,  that  this 
sort  of  exchange  of  houses  which  took  place  under  the  partition  deed 
of  tbe^Slst  October  1854  was  entered  into  to  preyent  such  dis- 
putes as  wonld  arise  on  account  of  the  widow  Musammat  Laohmi 
Bai  haying  a  right  to  liye  in  a  portion  of  the  house  in  mohalla 
Dudh  Binayak«  and  the  plaintiff  haying  a  similar  right  to  liye  in 
another  house.  The  exchange  of  money,  namely  Bs.  3,475,  paid 
to  the  plaintiff  and  lis.  830  paid  by  the  plaintiff  to  the  widow,  is 
fully  explainable  as  a  desire  on  the  part  of  both  the  parties  to  haye 
peace  and  secure  comfort,  and  is  not  necessarily  a  reason  for  sup- 
posing  that  the  transaction  amounted  to  a  sale  absolute  either  by 
one  party  or  the  other. 

I  think  that  the  learned  Judge  of  the  lower  Court  rightly  decreed 
the  daim,  and  no  case  has  been  made  out  for  interference  by  ua.  I 
would  therefore  dismiss  the  appeal  with  costs. 

Stbaioht,  J. — I  am  entirely  of  the  same  opinion. 

Appeal  dim$89ed^ 
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2gS8  ^Before  Sir  John  Sdffe,  Kt.,  Chief  Jnitioe,  and  Mr,  JmUee  Tyrrell, 

6mW19.  JAGANNATH  PRASAD  (Difibtdant)  v.  SITARAM  (Pladttipf) 

Sindu  Law— joint  Hindu  Jamihf — monef^decree  againet  deoeaeed  'member — Exe^ 
oution  qfter  judgmeni'debtor^e  death  againet  joint  famiiijf  property  not  allowed. 

The  mere  obUuning  of  a  limple  money  decree  againit  a  member  of  a  joint  Hinda 
family  withoac  any  itepi  being  taken  during  hii  lifetime  to  obtain  attachment  under 
or  exeontion  of  the  decree,  doet  not  entitled  the  decree-holder,  after  the  jadgment- 
debtor^f  death  and  a  inbsequent  partition,  to  bring  to  sale  in  execution  of  the  decree 
the  interest  which  the  jud^ent-debtor  had  in  the  joint  family  property.  SwraJ 
Bunti  Koer  v.  8heo  Ferehad  Singh  (1),  Mai  BaUnthen  w.  Mat  Sita  Bam  (2)  and 
Balhhadar  v.  Biehethar  (8)  referred  to. 

This  was  a  suit  brought  under  the  following  oiroumstanoes. 
The  plaintiff)  Bai  Sita  Earn,  was  the  father  of  one  Bai  Manobar 
Das,  who  died  on  the  lltb  September  1874.  The  plaintiff  and  his 
son  were  members  of  a  joint  Hindu  family,  and  no  partition  took 
place  until  some  time  after  the  death  of  Eai  Manobar  Das.  The 
defendant,  Jagannath  Prasad,  b^ld  a  simple  money  decree  which  he 
bad  obtained  on  the  24th  August  1874  in  the  Court  of  the  Sub- 
ordinate Judge  of  Benares  against  Bai  Manobar  Das  alone.  After 
the  judgment-debtor's  death,  the  decree-holder  for  the  6rst  time 
applied  for  execution  of  his  decree  against  the  joint  family  property. 
Execution  was  resisted  by  the  plaintiff,  but  his  objections  were 
disallowed,  and  ultimately  he  brought  the  present  suit  for  a  declara- 
tion that  the  property  in  question  was  not  liable  to  attachment  and 
sale  in  execution  of  the  defendant's  decree. 

The  Court  of  first  instance  (Subordinate  Judge  of  Meerut) 
decreed  the  suit,  referring  to  the  cases  of  BcMhadar  y.  Biaheshar 
(3),  Suraj  Bunai  Koer  v.  Sheo  Parshad  Singh  (1),  Debt  ParahadY. 
Thakur  Dial  (4),  and  Ooor  Perahad  v.  Sheodeen  (6).  The  defend- 
ants appealed  to  the  High  Court. 

Mr.  O.  T.  Spankky  for  the  appellant. 

Pandit  Biahambhar  Nath  for  the  respondent. 

*  First  Appeal  No.  60  of  1887,  from  a  decree  of  Baba  Mirtonjoy  llokeiji.  Sab- 
ordinate  Judge  of  Benares,  dated  the  21st  March'  1887. 

(1)  I.  L.  B.,  6  Calc,  148.         (8)  I.  L.  R.,  8  AU.,  495. 

(2)  I.  L.  H..  7  All.,  781.  (4)  I.  L.  R..  1  AIL  106. 

(6)  N.  W.  P.  H.  C.  Rep.,  187S,  p.  187. 
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Edgb,  O.J.j  and  Tyrrell,  J.^The  plaintiff  in  this  suit  was  1888 
the  father  of  one  Rai  Manohar  Das,  against  whom  the  defendant  j^qj^^^^j,^ 
had  obtained  a  simple  money-deoree  on  the  24th  August  1874.  Pbasab 
The  plaintiS  and  his  son  were  members  of  a  joint  Hindu  family.  Sita  Ram. 
The  defendant  here  has  entirely  failed  to  prove  that  the  sou  had 
separated  from  the  family.   Bai  Manohar  Das  died  on  the  11th 
September  1874*   After  the  death  of  Bai  Manohar  Das  there  was 
a  partition  of  the  family  property  between  the  plaintiff  and  another 
son  or  member  of  the  family.   No  steps  had  been  taken  in  the 
lifetime  of  Bai  Manohar  Das  to  obtain  attachment  under  or  execu- 
tion of  the  decree.   The  defendant  has  sought,  since  the  death  of 
Bai  Manohar  Das,  to  have  his  decree  executed  against  the  family 
property^   This  suit  was  brought  to  have  it  declared  that  no  part 
of  the  family  property  in  the  hands  of  the  plaintiff  was  liable  in 
execution  of  the  decree  of  the  24th  August  1874.   It  is  contended 
by  Mr.  Spankie  for  the  appellant,  defendant  below,  that  the  mere 
fact  of  the  defendant  having  obtained  a  money-decree  against  Bai 
Manohar  Das  in  his  lifetime  entitled  him  to  bring  to  sale  the 
interest  which  Manohar  Das  had  during  his  life  in  the  family  property. 
It  appears  to  us  that  there  is  no  authority  to  support  that  contention. 
In  the  case  of  Suraj  Bumi  Koer  v.  8heo  Pershad  Singh  (1)  their 
Lordships  of  the  Privy  Council,  at  page  174  of  the  report, 
decided  that  execution  proceedings,  which  had  gone  as  far  as  an 
attachment  and  an  order  for  sale  under  a  money-decree,  did  create 
a  charge  which  entitled  the  judgment-creditor  to  proceed  against 
the  interest  which  the  judgment-debtor  had  in  his  lifetime  in 
the  property  which  was  attached.   It  appears  to  us  that  that  judg- 
ment was  based  on  the  ruling  that  an  attachment  and  order  for  sale 
did  create  a  charge.    If  the  obtainment  of  a  mere  money  decree 
would  have  entitled  the  judgment-creditor  in  that  case  to  bring  the 
property  then  in  dispute  to  sale,  it  would  not  have  been  necessary 
for  their  Lordships  to  have  based  their  judgment  on  the  fact  that 
the  attachment  had  taken  place,  and  the  order  for  sale  had  been 
made.   The  judgment  in  that  case  by  implication  shows  that  in  a 

(1)  I.  L.  R.,  5  Calc,  148. 
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1818     cwwe  80oh  aa  tide  the  judgmenWeditor  ootdd  Hot  bring  to  sale  after 
jA^AKNATtt      death  of  the  judgment-debtor  the  inrt^re^  which  the  jadgment- 
Pba»ad   debtor  had  in  the  joint  property  of  the  Hindu  lamilT.   He  same 
StTA^BAM.  principle  is  to  be  found  in  the  judgment  in  the  oase  of  Ba%  Sal 
Eishen  v.  Bai  Sita  Bam  (1),  and  in  the  case  of  Balbhadar  fK  Biske^ 
%har  (2).   Under  these  oiroumstances  the  appeal  must  be  difflmssed^ 
and  the  decree  below  oonfirmed  with  eosts. 

Appeal  di$mi$9&(L 


2ggg  Srfore  Mr,  Jmttiee  Stra^M  and  Mr,  Juttice  Mdkmood, 

December  2\.         MADAN  GOPAL  (PLAnmry)  v,  BHAGWAN  DAS  (Dbfehdaitt) .• 

CivU  JProcedmre  Code,  $,  6i6B — Reference  djr  Dietriei  Judge  of  proceedinge  in 
Small  Came  Court  mUaehedfor  want  ofjnriedicfum. 

Before  %  IKfltrict  Court  can  make  a  referetiee  tinder  b.  646B  of  tbe  Civil  Proee. 
dure  Code,  it  most  be  of  opinioii  thfit  tbe  flabordiaate  Court  has  erroneouaty  bald  opott 
the  poiat  of  jiiriidiction  in  r^gwrd  to  the  pirtictilar  anit  beftnre  iji,  and  tfaat  tberefara 
the  matter  ia  one  in  which  the  interference  of  the  High  Court  ibonld  be  aought. 

The  word  "  shall  "  in  a.  646B.,  clause  (1)  ia  not  mandatory,  but  directory. 

This  was  a  suit  which  was  brought  in  the  Court  of  Small  Causes 
at  Mirzapur  for  recoTcry  of  a  sum  of  Bs.  114,  alleged  to  be  the 
balance  due  upon  a  partnership  account.  The  defence  was  that  the 
partnership  accounts  had  not  yet  been  adjusted,  and  that  the  suit 
would  not  lie.  The  Court  decreed  the  daim  in  part,  and  held  that 
the  debt  which  the  plaintiff  sought  to  recover  was  one  which  had 
nothing  to  do  with  the  partnership  account.'' 

An  application  was  then  presented  on  behalf  of  the  defendant 
to  the  District  Judge  of  Mirzapur,  purporting  to  be  made  under 
8.  646B  of  the  Civil  Procedure  Code,  and  praying  that  the  record 
of  the  case  might  be  submitted  to  the  High  Court  for  orders. 
The  application  was  based  upon  the  contention  that  the  suit  was 
not  cognizable  by  the  Court  of  Small  Causes.  The  Distnct  Judge 
thereupon  passed  the  following  order : — 

*  Reference  under  Civil  Procedure  Code,  a.  646B  by  W.  T.  Martin,  Eaq.,  Judge 
ef  the  Court  of  Small  Cauaes,  Mirtapur. 

(1)  I.  L.  R.,  7  AU.  7SL  (2)  I.  L.  B.,  8  All.  495. 
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XJndev  s»  6tf    Itt  the  reaord  be  tobmitted.  The  Subordiiiate  UsSS 

Judge  ]u>ld8  that  the  dvbt  ia  ioii  vee  a  aeparate  aSair  altogether  MadajT" 

from  ike  paitoeiahip  aooonnt.   In  that  view  the  suit  was  eognizable  Gopal 

by  the  Small  Caim  Court,  but  is  subautied  only  at  request  of  Braowlb 
partj." 


Straight,  J. — This  professes  to  be  a  referenoe  made  by  the 
District  Judge  of  Mirsapur  under  s.  646B  of  the  Oivil  Procedure 
Code  of  1882>  as  amended  by  Act  YII  of  1888.  A  suit  was  tried 
before  the  Subordinate  Judge  of  Mirzapur  sitting  as  a  Small  Oause 
Court  Judge  and  was  decided  by  a  decree  dated  the  6th  July 
1888.  Upon  the  24th  July  the  unsuccessful  defendant  in  that 
suit  applied  to  the  Judge  of  Mirzapur  for  revision^  so  the  petition 
is  headed,  under  s.  646B  of  the  Civil  Procedure  Code,  as  amended 
by  s.  60  of  Act  VII  of  1888.  It  is  not  necessary  for  me  to  enter 
into  the  grounds  upon  which  the  interference  of  the  learned  Judge 
was  sought.  It  is  sufficient  to  say  that  by  two  orders  respectively 
dated  the  24th  and  the  28th  July,  the  Judge  professed  to  refer  the 
application  for  revision  to  this  Court  for  disposal.  It  therefore,  as 
a  preliminary  matter,  becomes  necessary  to  see  whether  tiie  reference 
of  the  learned  Judge  has  been  regularly  made,  that  is  to  say,  in  the 
manner  contemplated  by  s.  646B,  clause  (1).  In  my  opinion,  the 
reference  has  been  improperly  made,  as  it  appears  upon  the  face  of 
it.  Section  646B,  as  I  read  it,  provides  for  this  state  of  things.  As- 
suming that  a  Court  subordinate  to  a  District  Court  has  held  a  suit 
instituted  in  that  Court  either  to  be  cognizable  by  a  Small  Cause 
Court  or  not  to  be  so  cognizable,  and  has  either  failed  to  exercise 
a  jurisdiction  vested  in  it  by  law  or  has  exercised  a  jurisdiction  not 
vested  in  it  by  law,  and  the  District  Judge  is  of  opinion  that  such 
Subordinate  Court  has  erroneously  held,  in  either  of  these  altema. 
tives,  then  the  District  Court  may,  of  its  own  motion  or  at  the 
motion  of  either  of  the  parties,  submit  the  record  to  the  High  Court 
vrith  a  statement  of  its  reasons  for  considering  the  opinion  of  the 
Subordinate  Court  with  respect  to  the  nature  of  the  suit  to  be 
erroneous. 
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1888        Patting  it  sliordj,  my  view  is  that  before  a  District  Oourt  oan 
j^^P^jj    make  a  refmnoe  therein,  it  mast  be  of  opinion  that  the  Sabordi- 
GoFAL     nate  Couit  has  erroneonsly  held  upon  the  point  of  jorisdiotion  in 
BsAowAN  regard  to  the  partioular  suit  before  it,  and  having  so  erroneously 

Das.  heliy  that,  therefore,  the  matter  is  one  in  which  the  interference  of 
the  Court  should  be  sought.  I  do  not  think  that  any  importanoe 
is  to  be  attached  to  the  use  of  the  word  shall,"  after  the  phrase 
if  required  by  a  party."  That  is  purely  used  in  its  directory 
sense;  because  the  latter  portion  of  the  first  clause  of  the  section 
goes  on  to  say  that  where  a  District  Oourt  acts  of  its  own  motion* 
it  must  state  its  reasons "  for  considering  the  opinion  of  the 
Subordinate  Judge's  Oourt  an  erroneous  decision. 

The  learned  Judge  in  this  case  has  neither  stated  that  the 
decision  is  an  erroneous  one,  nor  has  he  fpYen  any  reasons  for  coming 
to  that  conclusion.  It  appears  to  me,  therefore,  that  the  referenoe 
cannot  be  entertained  by  us,  and  that  it  should  be  returned  to  the 
learned  Judge  for  him  to  take  the  matter  up  and  deal  with  it  in 
advertence  to  the  observations  that  I  have  made  and  in  accordance 
with  the  provisions  of  s.  646B  of  the  Oivil  Procedure  Oode.  If  he 
is  of  opinion  that  the  decision  of  the  Subordinate  Judge  acting 
as  a  Small  Oause  Oourt  Judge  was  right  upon  the  question  of 
jurisdiction,  then  he  should  not  make  a  reference.  *  If  he  thinks 
that  it  was  wrong,  then  he  may  make  a  reference  to  this  Oourt, 
recording  his  reasons  for  so  doing.  Let  the  papers  be  returned  to 
the  learned  Judge  with  these  remarks. 

Mahmood,  J. — I  agree  so  entirely  with  what  my  learned  bro- 
ther has  said,  that  it  is  scarcely  necessary  for  me  to  add  any  further 
remarks.  I  am,  however,  anxious,  because  this  is  the  first  time 
within  my  experience  as  a  Judge  of  this  Oourt  that  this  new 
s.  646B,  which  has  been  passed  so  late  as  this  very  year,  has  come 
imder  judicial  consideration,  to  say  that  some  doubt  did  arise  in  the 
course  of  the  hearing  in  my  mind  as  to  the  exact  manner  in  which 
the  word  shall"  was  to  be  interpreted,  especially  as  it  comes  in 
close  proximity  to  the  word  "  may,"  with  reference  to  the  powers 
and  duties  of  the  District  Judge.   X  think  my  learned  brother's 
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view  folly  expreeses  why,  with  referenoe  to  the  words  that  follow  iggg 
the    shall"  we  must  take  this  "  shall    not  as  strictly  mandatory,  madIk" 
but  only  directory ;  and  that,  if  that  word  oan  be  used  in  any  G-ofal 
greater  sense,  it  can  be  only  as  qualifying  the  words  relating  to  the  bhaowah 
opinion  of  the  Judge  as  to  the  erroneous  exercise  of  jurisdiction.  Das. 

I  fully  agree  with  my  brother  that  the  references  contemplated 
by  8  646B  are  limited  to  cases  where  the  District  Court  is  of  opinion 
that  there  has  been  an  error  in  the  exercise  of,  or  in  the  dediniog 
exercise  of  jurisdiction  in  cases  of  the  kind  mentioned  in  the  section. 
The  whole  policy,  as  indicated  by  the  Legislature  of  the  enactments 
begun  with  Act  XI  of  1865,  seems  to  be  that  statutes  in  pari 
materia  have  aimed  at  finality  of  decision  in  cases  of  the  Small 
Cause  Court  type.  It  is  not  necessary  to  refer  to  the  various  sec- 
tions of  the  various  Acts,  beyond  saying  that  they  uniformly  uphold 
the  desirability  of  enforcing  finality  to  adjudications  in  such  cases. 
That  finality  has  been  qualified  by  two  classes  of  provisions ;  one  con- 
ferring on  the  highest  Court  of  appeal  the  powers  of  revision  such 
as  s.  622,  Civil  Procedure  Code,  contemplates,  and  in  particular, 
with  referenoe  to  Small  Cause  Court  cases,  by  a  provision  such  as 
s.  25  of  the  Provincial  Small  Cause  Courts  Act  contemplates. 
Another  manner  in  which  the  Legislature  has  thought  fit  to  miti- 
gate any  failure  of  justice  in  conseq^uence  of  the  erroneous  exercise 
of  jurisdiction  is  this  very  section  which  my  brother  has  interpreted, 
namely,  s.  646B. 

But  whilst  the  Legislature  has  been  so  jealously  careful  to 
guard  against  the  failure  of  justice,  as  my  learned  brother  has  put 
it,  these  references  under  s.  646  B  are  not  intended  to  apply  to  a  case 
where  a  Judge  has  not  exercised  his  mind  to  consider  whether  or 
not  the  Court  below,  whose  judgment  he  was  dealing  with,  had  or 
had  not  jurisdiction.  That  section  is  limited  only  to  cases  where 
there  has  been  an  error.  I  fully  agree  in  declining  to  answer  this 
reference  and  in  sending  back  the  record  to  the  Judge  to  be  dealt 
with  according  to  law. 


Digitized  by  Google 


308 


TUB  II? WAN  LAW  BBPOBTS.  [VOL.  XI. 


1889  CRIMINAL  REVISIONAL. 

Januarjf  6.  "  ■  — 
  Brfon  Mr,  JmHice  Stred^L 

QU£Sy,£MP&£SS  r.  SHJEODIN. 

authorized  to  inflict  fine  in  lieu  of  whipping, 

A  Coorb  has  no  powti^  under  ■.  d96  of  the  Criminal  Procedure  Code,  to  revise  its 
sentence  of  whipping  by  inflicting  a  fine.  '  In  cases  where  the  sentence  of  whipping 
cannot  be  carried  out,  all  that  the  Court  can  do  is  either  to  remit  the  whipping  al- 
together or  ta  sentence  tiia  offlBndur,  in  Uen  of  sndi  whipping  oar  of  n  moch  of  th» 
aentowe  of  whipj^g  a*  waa  not  earried  ool^  to  impriaoament,  4o, 

The  word  ^'inpnsoBmtnt  i»  i.  895  of  tbs  Criminal  Proceiiaie  Cbd«  meaiia  a 
sabataative  sentenoaof  imprisonment^  and -not  imprisonment  for  default  in  pi^ymenfe 
of  a  fine. 

In  tbit  oiuse  one  Sheodin  was  oonvioted  by  Mr*  Q.  Bower^  a 
Magistrate  of  Mirzapar^  under  sa.  467>880  and  75  of  the  Penal  Code, 
and  sentenoed  to  two  years'  rigorous  imprisonment  and  to  receive 
thirty  stripea.  Subsequent  to  the  passing  o{  sentaiK)e,  the  Magis* 
trate  recorded  the  followijag  order: — ''The  Civil  Surgeon  reports 
that  Sheodin  is  unfit  to  be  whipped.  I,  theref  ore»  amend  the  sentwee 
and  strike  out  the  whipping,  and  in  its  plaoe  inflict  a  fine  of  30, 
or  in  default  six  months'  more  rigoroua  imprisonment^  in  accord* 
anca  with  the  provisions  of  s.  395  of  the  Criminal  Procedure 
Code." 

The  District  Magistrate  reported  the  case  to  the  High  Oewt 
with  €be  following  obsmrvaiioiis 

^S.  395  of  the  Criminal  Procednre  Code  allows  VbM  Court 
which  inflicted  a  punishment  of  whipping,  which  punishment  caanet 
be  executed,  to  (at  its  ffiscretion)  either  remit  the  sentence  of  whip^ 
ping  or  sentence  the  offender,  in  fiefi  of  whipping,  to  mprisonmeiU  for 
any  term  not  exceeding  twelve  months.  Nothing,  however,  in  the 
section  authorizes  the  Court  to  inflict  imprisonment  for  a  term  ex- 
ceeding that  which  the  said  Court  is  competent  to  inflict.  Can  this 
section  be  read  as  permitting  a  sentence  of  fine  to  be  inflicted  in 
lieu  of  the  whipping,  and  then  to  commute  that  fine  to  one  of 
alternative  imprisonment? 


Digitized  by  Google 


VOL.  XI.] 


ALLAHABAD  SEBIia 


809 


Nodr^  Hr.  6ow«r  is  only  oonpetest  to  b^Ski  a  eenteme  of  1889 

two  years*  imprisonment  as  a  Magistrate  of  the  first  class  (s.  32,  q^jmbv- 
Criminal  Procedure  Code)«   Tbii  sentenoe  he  lias  already  inflicted  Empbbss 
upon  Sbeodin.   He  can  also  infliot  a  fine,  and,  in  liea  of  fine,  he  Shb^ddin. 
oan,  under  s.  38  of  the  Gruninal  Prooednxe  Code,  infliot  a  further 
maximum  term  of  six  months'  imprisonment.    But  if  s.  395  be 
held  not  to  include  in  tbe  words  ^^to  imprisoBmeiit "  such  impri- 
sonment 10  is  inflicted  in  lieu  of  fine^  then  in  this  case  Mr«  Bower 
oould  not  inflict  any  further  imprisanniflnt  upon  Sheodxn,  because 
he  had  alrsady  sentenced  hioito  the  full  term  of  imprisonment  he 
was  eonqpetent  to  infiiot. 

Suppose  Sheodin  paid  up  his  fine  of  Bs.  SO  :  then  he  would 
not  have  undergone  any  imprisonment  in  lieu  of  the  original  sen- 
tence of  whipping,  but «.  395  only  contemplates  remission  of  the 
sentence  of  whipping  altogether,  or  imprisonment  in  addition  to  . 
any  other  punishment  inflicted. 

At  the  same  time  it  seems  contrary  to  common  sense  that  a 
man  who  is  sentenced  t9  a  term  of  imprisonment  and  to  a  whipping 
in  addition,  as  is  allowed  by  law,  should  get  off  the  additional  sen- 
tence of  whipping  altogether,  because  he  is  declared  unfit  to  be 
whipped,  and  at  the  same  time,  because  the  term  of  imprisonment 
infiioted  upon  him  happens  to  be  the  full  term  of  imprisonment 
per  80  the  Court  sentencing  him  is  competent  to  infiiot. 

am,  therefore,  inclined  to  read  the  words  *  to  imprisonmient,' 
taken  along  with  tbe  oeBcluding  paragraph  of  s.  395,  ae  meaaijig 
imprisonment  of  any  kind,  whether  original  or  altematiye,  a  Oourt 
is  competent  to  infiict,  and  that  for  the  purposes  of  this  case 
Mr.  Bow^s  Count  may  be  held  to  be  competent  to  infiiot  a  term 
of  two  years  and  six  months'  imjpmsmmBoL 

As  I  am  in  doubt,  I  submit  the  oase.^' 

Straight,  X — ^In  my  opinion  the  eonvicting  Magistrate  had  no 
power,  under  s.  395  of  the  Criminal  Procedure  Code,  to  revise  his 
sentence  of  whipping  by  infiicting  a  fine  of  £s.  30  on  Sheodin  in 
lieu  of  such  whipping.  Consequently,  it  fellows  he  had  no  power  to 
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direct  any  imprisonment  for  default  in  payment  of  such  fine.  All 
he  oould  do  was— 

(1)  to  remit  the  whipping  altogether, 

(2)  to  sentence  the  offender  in  lieu  of  whipping,  or  of  so  much 
of  the  sentence  of  whipping  as  was  not  execnted,  to  imprisonments 
&c. 

In  my  opinion,  imprisofimetU  "  there  means  a  substantiye  sen- 
tence of  imprisonment,  and  not  imprisonment  for  default  in  pay- 
ment of  a  fine.  If  the  Legislature  had  intended  otherwise,  it  could 
easily  have  declared  that  a  Court  revising  its  sentence  under  s.  395 
could  substitute  a  fine  for  a  whipping  that  oould  not  be  inflicted, 
but  it  has  not  done  so,  and  I  must  presume  that,  having  expressed 
itself  clearly  as  to  the  power  it  gives,  it  intended  to  exclude  every 
other  power.  Mr,  Bower's  order  must  be  quashed  to  the  extent 
that  it  ordered  a  fine  of  Bs.  80,  or  in  default  six  months'  rigorous 
imprisonment. 

Order  quoihed. 


1889 
January  7. 


APPELLATE  CIVIL. 


Before  Sir  John  Edge,  Kt.,  Chitf  Justice,  and  Mr,  JusHoe  TyrreU. 

RADHA  Ajn>  othess  (rLAiNTiFis)  V.  EINLOCE  (Dbfikdaitt).* 
JPrincipdl  and  ewety — Omiation  by  creditor  to  tue  principal  debtor  unthin  period 
qf  UnUtaHof^Discharge  of  surety Act  IX  of  1972,  Contract  Act,se,  134, 187. 

The  omiBsioii  of  a  creditor  to  saehis  principal  debtor  within  the  period  of  limita- 
tion diBcharget  the  inrety  under  s.  13i  of  the  Contract  Act  (IX  of  1872),  even 
though  the  non-suing  within  such  period  arose  from  the  creditor's  forbearance. 

Section  187  of  the  Contract  Act  does  not  limit  the  effect  of  s.  184.  Ita  object 
is  to  explain  and  prevent  misconception  as  the  meaning  of  s.  185.  It  applies  only  to 
a  forbearance  during  the  time  that  the  creditor  can  be  said  to  be  forbearing  to 
exercise  a  right  which  is  still  in  existence. 

Sajarimal  r.Erishnarav  (1)  KadErishto  Kiehori  Chowdhrain  w.  Radha  Bomwn 
Munshi  (2),  dissented  from.   Hazari  v.  Chuni  Lai  (8)  referred  to. 

•  Second  Appeal  No.  826  of  1887,  from  a  decree  of  A.  Sells,  Esq.,  District  Judge 
of  Meerut,  dated  the  18th  March  1887,  reversing  a  decree  of  Babu  Brijpal  Das,  Sab- 
ordinate  Judge  of  Meerut,  dated  the  24th  December  1886. 

(1)  I.  L.  B.,  5  Bom.,  647.  (2)  I.  L.  R.,  12  Calc,  830. 

(3)  I.  L.  B.,  8  All.,  3J69. 
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This  was  a  suit  for  the  recovery  of  Es.  1,316-7-6  alleged  to  be  1889 
due  upon  a  surety  bond  executed  by  the  defendants  on  the  5th 
January  1876.  One  Maogal  was  indebted  to  the  plaintiff  for  a 
sum  of  Es.  767-11-6,  which  he  agreed  to  pay  by  yearly  instalments, 
and  the  defendants  by  their  bond  engaged  to  pay  any  instalments 
not  duly  paid  by  him  with  interest.  The  present  suit  was  insti- 
tuted on  the  19th  June  1886,  on  which  date  it  was  admitted  that 
the  claim  of  the  plaintiff  against  the  principal  debtor,  Mangal,  was 
barred  by  limitation.  The  Court  of  first  instance  (Subordinate 
Judge  of  Meerut)  dismissed  the  suit  on  the  ground  that  the  legal 
effect  of  the  omission  of  the  plaintiff  to  enforce  the  claim  against 
the  principal  debtor  Mangal  was  his  discharge,  and  consequently, 
under  s.  134  of  the  Contract  Act,  the  discharge  of  his  sureties,  the 
defendants. 

The  plaintifE  appealed  to  the  District  Judge  of  Meerut.  The 
District  Judge  allowed  the  appeal  and  reversed  the  Subordinate 
Judge's  decree,  upon  grounds  which  he  stated  as  follows : — 

^^The  simple  question  now  to  be  decided  is  whether,  under  these 
circumstances,  the  plaintifE  has  any  right  to  recover  from  the  sure- 
ties. The  lower  Court  has  refused  him  relief.  For  the  defendants 
it  is  contended  that  the  omission  to  sue  the  principal  within  the 
legal  period,  is,  under  s.  134,  sufficient  to  discharge  the  sureties. 
But  there  is  no  legal  obligation  upon  the  creditor  to  sue  his  debtor, 
and  under  s.  137,  forbearance  on  his  part  does  not  necessarily 
discharge  the  surety.  And  this  would  seem  to  show  that  it  was 
intended  that  the  words  ^  discharge  of  the  principal  debtor'  should 
refer  only  to  such  a  discharge  as  would  presumably  operate  also  as 
a  discharge  of  the  principal  debtor  in  regard  to  his  obligation  to  the 
surety.  But  in  the  present  case  the  sureties  defendants  would  still 
have  their  right  of  recovery  against  their  principal.  They  are  in 
fact  in  no  worse  position  than  they  were  before.  The  omission  of 
the  creditor  to  sue  does  not  affect  them;  that  is,  it  does  not  in  any 
way  affect  the  contract  as  entered  into  by  them;  and  I  am  of  opi- 
nion that  the  word  ^  omission'  in  s.  134  should  be  interpreted  in  the 
sense  of  s.  139;  that  it  is  intended  to  comprise  such  omissions  only 


Digitized  by  Google 


THE  UfDIAM  LAW  EEP0ET8. 


[TOL.  XI. 


SB  would  be  omiaflionB  of  duty,  a  neglect  of  certain  acta  which  the 
ereditor'i  duty  to  the  sureties  required  him  to  perform.   And  this 
seems  to  he  the  view  taken  bj  the  Bombay  High  Court  in  the  ease 
of  Hqjarimal  v.  KrUhnarav  (1).    On  the  other  hand,  my  atten- 
tion has  been  drawn  by  the  pleads  for  the  defendants  to  the  cms 
of  Hazari  t.  Ohunni  Lai  (2)  in  the  Allahabad  High  Coirt,  whkk 
at  first  sight  would  seem  to  militate  against  the  view  taken  abeva. 
But  I  am  of  opinion  that  it  does  not  really  do  so.  In  that  case  the 
creditor  had  omitted  to  perform  an  act  which  waa  actually  imposed 
upon  him  by  the  contraet  for  the  performanee  of  which  the  seocoit j 
was  giyen.   That  omission  might  seriously  have  prejudiced  tke 
interests  of  the  sureties.   In  this  respect,  therefore,  the  Allahabad 
case  differs  materially  from  the  present  one  and  from  the  Bombay 
case.   For  these  reasons  then,  I  am  of  opinion  that  the  lower 
Court  is  wron^r  in  holding  that  the  plaintiS's  dajm  against  the 
defendants  haa  been  extinguished.   The  appeal  is  accordingly 
decreed  with  costs." 
The  defendants  appealed  to  the  High  Oourt. 
Elunwar  Shimnath  Sinha,  for  the  appellants, 
Mr.  Abdul  Maj'idj  for  the  respondent, 

fiDGB,  C.J.9  and  TTaRBLL,  J. — ^This  appeal  arises  in  a  suit 
brought  by  a  creditor  against  a  surety  on  a  contract  of  guarantee. 
The  surety  in  his  contract  of  guarantee  had  hypothecated  certain 
immoyeable  property,  and  at  the  time  when  the  suit  was  brought 
the  lights  of  the  creditor  against  the  debtor  whose  debt  was 
guaranteed  were  barred  by  limitation. 

The  Court  below  held  that  the  surety  was  liable  notwith- 
fitanduig*the  fact  that  the  remedies  ol  the  creditor  against  the 
debtor  had  been  barred  before  the  suit  was  commenced.  The  Court 
below  came  to^the  conclusion  from  a  consideratioo  of  the  case  of 
Sajarimal  v.  Krishnarav  (1).  In  this  Court  Mr.  Abdul  Mqjid  iot 
the  respondent  has^relied  upon  the  Bombay  case  and  on  the  judge- 
ment in  KmtoKtshori  Chmdhrain  y.  Badha  Bomun  Munahi  (3),  in 
which  the  ruling  of  the  Bombay  case  was  approved  by  the  Calcutta 


(1)  I.  L.a«.5Bom»647. 


(S)  I.  L.R.  12 


(2)  J.  L.  R.,  8  AH.,  259. 
Calc,  830. 
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Court,  Intha  Bomhwf  ease  Weeirop^  GLJ.,  in  ddliTering  the  1889 
judgment^  we  tiuak,  put  aoerraA  (eoustnieiioii  ons,  134 oC  tiiie Con-  ^^^^^ 
tract  Act  (IX  o£  1872),  tbat  is  to  sajr,  iia  held  tt  page  650  •of  tine  ^jjr'^s 
report  that  the  eocussion  of  a  creditor  lo  jue  the  pnneipal  'debtor 
inthan  three  years  from  the  date  of  the  hand,  produced  tiba 
consequence  el  the  disdiarge  of  the  prineipai  debtor^  bat  tie  also 
held,  and  in  this  we  do  not  agree  with  that  learned  /ndge,  that  ibe 
effect  of  8.  187  of  the  Conicaot  Aot  ia  to  make  a.  134  iaapfdioaUe 
when  the  ncamsoingbythe  orediter  on  the  debt  within  tha  periodof 
limitation  arose  from  his  owai  forbearance.  Tbia  latter  view  is  a 
view  also  adopted  by  the  Jttdg^s  of  the  Gcdcutta  Coizct/witk  which 
we  do  not  agree.  We  think,  as  did  Sir  Miehael  Wofltaoppb  that  it 
is  quite  plain  that  the  legal  censequeaoe  ^f  the  emission  of  a  oredi- 
tor  to  <sue  his  debtor  within  the  period  of  limi)i;ation  would  be  the 
•diseharge  of  the  euretj,  ond  it  appeaxB  to  us  that  o.  187  does  not 
limit  the  effect  of  s.  134.  In  our  opkuon,  ss.  135^  136  and  137 
are  founded  upon  the  English  law,  and  s.  137  is  more  a  section  by 
way  of  explanation  and  to  prevent  misconception  as  to  the  effect  of 
s.  135  than  a  variation  of  the  rule  of  law  enunciated  in  s.  134.  In 
our  view,  s.  137  applies  only  to  a  forbearance  during  the  time  that 
the  creditor  oan  be  sail  to  be  forbearing  to  eaesraiseA  right  which  is 
still  in  existence.  The  view  of  3.  1^87,  which  was  adopted  in  Bom- 
bay vnd  followed  in  Calcutta,  is«  in  our  -opinion,  inconsistent  not 
only  with  s.  134,  but  with  the  policy  of  ss.  14t)  and  141.  By  s.  140, 
it  is  pirovided  that  when  a  guaranteed  debt  has  become  due,  to  take 
the  case  of  a  debtor  only,  the  surety  upon  payment  of  the  debt  is 
invested  with  all  the  rights  which  the  creditor  had  against  the 
j)rincipal  debtor.  If  the  view  iulqpted  Jtt  Bombay  be  correct,  that 
jieotion  applied  to  anoh  aoaae  as  the  poesent  TIbe  payment  iby  ths 
ottf^  aftev  the  statutory  period  of  limitstien,  ee  far  eethe  debt 
was  concerned,  could  not  transfer  to  the  surdy  any  rights  of  ISsb 
creditor  against  the  principal  debtor,  for  all  those  lights  were  barred 
at  the  time.  J^^aia,  to  take  a.  141o  .it  shows  that  the  intention  of 
the  framers  of  ih&  Act  was  that  ithe  smetjiahnnld  ha^e  ithe  benefit  cf 
every  security  which  theprinoipaldiebtor  had^al  the  €methe  contract 
of  surety  wae  stored  into.  We  fail  to  see  what  ad  vantage  it  would 
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1889  be  to  the  surety  to  have  the  seoority  which  the  creditor  poAseesed 
BjiDHA  against  the  priooipal  debtor  at  the  date  when  the  contract  of  guarantee 
V.  vas  entered  into,  if  the  creditor's  right  to  sue  upon  the  seoority  had 
become  barred  by  limitation  before  payment  by  the  surely.  Accord- 
ing to  the  law  of  England  on  whi  oh  the  Contract  Act  is  principally 
framed,  at  least  with  regard  to  the  sections  in  connection  with  con- 
tracts of  guarantee,  a  surety  could  in  an  action  brouglit  against 
him  by  the  creditor,  avail  himself  of  any  set-off  arising  in  the  same 
transaction,  of  which  the  debtor  might  have  availed  himself  if  the 
creditor  had  brought  the  action  f^ainst  him.  In  our  opinion  the 
liability  of  the  surety  determined  as  soon  as  the  liability  of  the 
principal  debtor  by  the  omission  of  the  credited  was  discharged.  It 
appears  to  us  that  the  view  whioh  we  take  is  laid  dpwn  in  the  judg- 
ment of  this  Court  in  Scutari  Lai  v.  Chunni  Lai  (1) .  Hdding  the 
view  which  we  do  as  to  the  law  in  this  case,  we  allow  the  appeid 
and  dismiss  the  action  with  costs. 

Appeal  (Ulowed. 

^  FULL  BENCH. 

January  18. 

Before  3ir  John  Edge,  Kt,  Chief  JueUee,  Mr.  JmUee  Straight 
and  Mr,  Justice  TgrreU, 

MUHAMMAD  SULAIMAN  KHAN  and  othxbs  (judghbht-dbbtoss) 
V.  FATIMA  (Dbcbbb-holdbb). 

Praciiee^JBxeoution  of  decree — Decree  affirmed  on  appeal-^Amendment  of  decree 
hyflret  Court  ajter  affirmance— Ohfection  hg  judgment-dehtor  to  execution  qf 
amended  decree— Appeal  from  order  dieaUowing  ohjectum — Objection  aUowed 
on  appeal. 

The  decree  of  a  Court  of  first  inttance  having  on  appeal  been  affirmed  by  the  High 
Conrt»  the  first  Court  altered  the  decree  which  had  been  afllrmed,  intending  to  bring 
it  into  accordance  with  the  judgment  of  the  High  Court  After  the  decree  had  been 
altered,  application  was  made  to  execute  it  as  altered,  but  this  was  opposed  by  the 
judgment^ebtor  on  the  ground  that  that  was  not  the  decree  which  could  be  executed. 

Eeld  by  the  Full  Bench  that  the  objection  must  prevail,  on  the  grounds  that  the 
decree  sought  to  be  executed  was  not  that  of  the  Appellate  Court,  and  that  the  decroe 
had  been  altered  by  the  first  Court,  which  had  no  power  to  alter  it. 

Ahdul  Eagat  Khan  t.  Chunia  Kuar  (2)  referred  to. 

( I)  L  L.  R.,  8  AU.,  259.  (2)  I.  L.  B.,  8  All.,  877. 
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Seld  by  the  Division  Bench  that  the  order  of  the  first  Court  cGsallowing  the  |gg9 
objection  and  directing  that  execation  of  the  decree  at  altered  shonld  proceed  could 


not  be  regarded  aa  passed  under  s.  206  of  the  Civil  Procedure  Code,  but  was  an  order  ^^^^^JJ^^^ 
passed  in  execution  of  decree  and,  as  such,  was  appealable.  Khan 


This  case  was  connected  with  Muhammad  Sulaiman  KhanY.  f^tima. 
Muhummad  Tar  Ehan  (1).  Musammat  Fatima  obtained  a  decree 
against  Muhammad  Sulaiman  Ehan  and  others  in  the  Court  c)f 
the  Subordinate  Judge  of  Aligarh.  On  appeal,  the  decree  was 
aflBrmed  by  the  High  Court  on  the  8th  February,  1882.  On  the 
18th  July  1885,  an  order  was  passed  by  the  Subordinate  Judges 
on  the  application  of  the  decree-holder,  amending  the  original  decree, 
which  was  defective  in  not  clearly  specifying  the  property  to  which 
it  related.  After  the  amendment  had  been  made,  the  decree-holder 
applied  for  execution  of  the  decree  as  amended.  The  judgment- 
debtors  opposed  this  application,  on  the  grotmd  that  the  decree 
of  which  execution  was  prayed  was  not  the  decree  which  could  be 
executed.  On  the29th  August  1885, theSubordinate  Judge  disallow- 
ed the  objection,  and  directed  execution  of  the  decree  as  amended. 

The  judgment-debtors  appealed  to  the  High  Court  from  this 
order,  on  the  ground  that  the  Subordinate  Judge  had  no  juris- 
diction to  amend  the  decree,  and  that  the  decree  as  amended  oould 
iiot  be  executed. 

A  preliminary  objection  was  taken  on  behalf  of  the  respondent 
to  the  hearing  of  the  appeal  on  the  ground  that  the  Subordinate 
Judge's  order  was  passed  under  s.  206  of  the  Civil  Procedure  Code, 
dealing  with  an  objection  to  the  amendment  of  the  decree,  and  was 
therefore  not  appealable. 

The  Hon.  Pandit  Ajudia  Nath  and  Pandit  Harkishen  Dasj 
ioT  the  appellants. 

Mr.  Amir-ud-din^  for  the  respondent. 

The  Court  gave  judgment  first  upon  the  preliminary  objection 
as  follows  :— 

Straight,  J.— This  has  been  filed  as  a  first  appeal  from  order 
in  execution  of  decree,  and  the  appellants  are  the  judgment-debtors, 

(1)  Ante,  p.  m. 

26 
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1880  tod  the  respondent  the  decree-holder.  Mr.  Andr^ud-in^  the  oonntel 
duHAMMAD  respondent,  takes  a  preliminarj  objection  to  the  hearing  of 

^EsAir^  the  appeal,  on  the  ground  that  the  order  it  assails  was  an  order 
V,  passed  under  s.  206  of  the  Oivil  Procedure  Code,  and  dealt  with  an 
IIatiica.  objection  to  the  amendment  of  the  decree.  I  dissent  from  that  view. 
It  seems  to  me  that  the  order  of  the  Subordinate  Judge,  which  is 
the  subject-matter  of  appeal  here,  wasan  order  passed  in  execution  of 
decree.  An  application  to  execute  the  decree  had  been  made  upon 
the  24th  September  1878,  and  subsequently  to  that  application  a 
variety  of  proceedings  had  taken  place,  the  result  of  which  was 
that,  somewhere  prior  to  June  1885,  the  decree-holder  had  inti- 
mated her  intention  to  obtain  amendment  of  the  decree,  and  ulti- 
mately, upon  the  18th  July,  1885,  that  decree  was  amended.  On 
the  29th  August  1885,  the  matter  came  before  the  Subordinate 
Judge  in  the  shape  of  an  application  for  the  purpose  of  proceed- 
ing with  the  execution  of  the  amended  decree,  and  it  was  in 
reference  to  that  application  for  execution  to  proceed,  that  he 
determined  by  his  order  which  is  now  impeached,  the  matter  that 
was  then  before  him.  I  do  not,  therefore,  think  that  his  order  can, 
as  Mr.  .^mtV-ttd^db'n  contends,  be  regarded  as  an  order  passed  under 
8.  206  of  the  Civil  Procedure  Code,  in  which  case  it  would  be  an 
unappealable  order,and  only  open  to  revision  under  s.  622  of  the  Code, 
but  I  regard  it  as  an  order  passed  in  execution  of  a  decree,  from 
which  an  appeal  has  been  properly  preferred.  This  disposes  of  the 
preliminary  point,  and  we  shall  in  due  course  proceed  with  the 
determination  of  the  appeaL 

Brodhurst,  J. — I  am  of  the  same  opinion. 

The  hearing  of  the  appeal  was  then  proceeded  with ;  and  ulti- 
mately on  the  13th  August  1888,  the  appeal  was  referred  to  a  full 
Bench,  by  the  following  order  :— 

Straight,  J.— This  case  is  connected  with  a  reference  which 
was  before  the  learned  Chief  Justice,  my  brother  Mafamood  and 
myself,  in  which  the  question,  to  put  it  broadly,  was  whether,  when 
once  a  case  has  gone  in  appeal  to  an  appellate  Court,  and  been 
decided  by  such  appellate  Court,  the  lower  Court  could  disturb  or 
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amend  the  decree  passed  bj  it,  under  8.  206  of  the  Ciyil  Prooedore  1S89 
Code.   The  learned  Chief  Justice  and  myself  have  held  that  the  jiauhammad 
decree  of  the  appellate  Court  is  the  only  decree  which  is  capable  of  ^^^^^ 
amendmentunders.  206  of  the  Civil  Procedure  Code.  The  question  'o. 
raised  by  this  appeal  is  in  some  sense  connected  with  that  reference 
to  the  learned  Chief  Justice,  my  brother  Mahmood  and  myself. 

But  this  raises  the  further  question  as  to  whether  a  decree 
having  been  erroneously  amended  by  a  first  Court  after  there  has 
been  an  appeal^  when  such  amended  decree  is  sought  to  be  put  into 
execution,  the  Court  asked  to  execute  it  can  go  into  the  question 
whether  it  has  been  properly  or  improperly  amended. 

In  my  opinion,  having  regard  to  a  series  of  decisions  of  this 
Court,  which  have  held  that  a  Court  executing  a  decree  must  take 
it  as  it  finds  it,  and  not  enter  into  any  question  as  to  whether  it 
was  made  with  or  without  jurisdiction,  the  present  appeal  should 
fail.  But  as  there  is  a  ruling  of  my  brothers  Oldfield  and  Brod- 
hurst  in  Abdul  Hayai  Khan  v.  Chmia  Kuar  (1)  taking  a  con* 
trary  view,  I  think  it  would  be  desirable  that  this  case  should  be 
determined  by  a  Bench  consisting  of  the  learned  Chief  Justice, 
my  brother  Brodhurst,  and  myself.  I  accordingly,  subject  to  the 
learned  Chief  Justice's  approval,  direct  that  it  should  be  so  heard 
and  determined. 

Bbodhurst,  J.'^I  concur  in  referring  the  case  to  a  Full  Bench. 
The  case  again  came  on  for  hearing  on  the  18th  January,  1889, 
when  the  following  judgments  were  delivered  by  the  Full  Bench : 

Edge,  C.J. — In  this  case  the  decree  of  the  late  Subordinate 
Judge  of  Aiigarh  was  on  appeal  to  this  Court  confirmed  on  the 
8th  February,  1882,  and  on  the  18th  July,  1885,  another  Subordi- 
nate Judge  altered  the  decree  which  had  been  confirmed,  intending, 
no  doubt,  to  bring  it  into  accordance,  from  his  point  of  view*  with 
the  judgment  of  the  High  Court.  Whether  the  decree,  as  con- 
firmed by  the  High  Court,  correctly  represented  the  judgment  of 
the  High  Court,  is  absolutely  immaterial  for  present  purposes. 
After  the  decree  had  been  altered,  application  was  made  to  execute 
the  decree  as  altered.    Objection  was  taken  that  that  was  not  the 
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18S9      decree  wlidi  oould  be  executed.    The  Subordiuate  Judge  of 
MuHiMMAD  Aligarh  diaallowed  the  objection  and  ordered  the  altered  decree  to 
fiuLAiMAN  \^  executed*  Hence  this  appeal  here. 

V,  It  has  been  decided  in  this  Court  that  the  Court  executing  a 

FATiMi.  decree  cannot  alter  the  decree  which  it  receives  to  execute.  But 
it  has  been  held  by  Mr.  Justice  Oldfield  and  my  brother  Brodhurst 
in  the  case  of  Abdul  Eayai  Khan  v.  Chunia  Euar  (1)  that  when 
a  decree-holder  proceeds  to  execution  it  is  open  to  the  person  against 
whom  execution  is  prayed  to  show  that  the  decree  which  is  sought 
to  be  executed  is  not  the  decree  of  the  Court  to  be  executed.  It 
has  also  been  decided  that  when  a  decree  has  been  confirmed  by  an 
appellate  Court  the  Subordinate  Court  cannot  amend  the  decree. 
It  has  also  been  decided  by  this  Court  that  when  a  decree  has  been 
confirmed  by  the  appellate  Court,  the  decree  to  be  executed  is  the 
decree  of  the  appellate  Court.  In  this  particular  case  there  were 
two  good  objections  to  the  execution— one  was  that  it  was  not  the 
decree  of  the  appellate  Court,  and  secondly,  that  the  decree  had 
been  altered  by  the  Subordinate  Judge,  who  had  no  power  to  alter 
it.  I  think  the  appeal  should  be  allowed  and  the  order  of  the 
Subordinate  Judge  set  aside.  The  appellants  to  get  their  costs  in 
all  the  Courts. 

Straight,  J. — I  am  of  the  same  opinion.  It  is  now  estab- 
lished beyond  all  question  that  upon  the  29th  August,  1885,  the 
amended  decree  of  which  the  Subordinate  Judge  directed  the 
execution  was  not  worth  the  paper  it  was  written  upon,  because 
that  amendment  of  it  had  been  made  by  a  Court  not  having 
power  to  make  it.  Consequently  any  execution  upon  the  basis  of 
that  decree  took  place  without  authority  or  legal  countenance  and 
cannot  be  sustained.  The  plea  in  appeal  is  a  well  founded  plea,  and 
I  am  of  opinion  that  it  should  prevail.  Therefore  the  result  is 
that  the  order  of  the  Subordinate  Judge  being  set  aside  this  appeal 
succeeds  with  costs. 

Bbodhurst,  J. — I  concur  vrith  the  learned  Chief  Justice  and 
my  brother  Straight  in  decreeing  the  appeal  virith  costs. 

Appeal  allowed. 
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Before  Sir  John  Edge,  Et„  Chief  Justice,  Mr,  Justice  Straight  and  Mr.  Justice 


Uegistratum^Act  III  of  1877  (fiegistration  Act),  ##.  49,  60^  Certificate  qf  regis- 
tration^ Digtinction  between  act  of  registering  officer  and  conduct  of  parties 
— Certificate  not  invalidated  and  document  not  made  inadmissible  bg  erroneous 
.procedure  in  presenting  or  admitting  execution. 

The  word  "  registered "  as  used  in  s.  49  of  tlie  Registration  Act  (III  of  1877) 
refers  to  the  act  of  registration  by  the  registering  officer,  and  not  to  matters  of  pro- 
cedure or  condnct  of  the  parties  seeking  registration,  which  are  governed  by  special 
provisions  of  the  Act  S.  49,  read  with  s.  60,  only  means  that  a  document,  to  be 
admissible  in  evidence  for  the  purposes  of  the  former  section,  must  be  registered,  %,e» 
the  officer  must,  under  s.  60,  have  put  upon  it  the  certificate  required  by  that  provi- 
sion.  If  he  has  done  so,  the  document  bearing  such  certificate  becomes  admissible 
in  evidence :  if  he  has  not,  or  there  has  been  no  registration  of  the  document,  then 
such  document  is  inadmiisible.  Where  the  document  bears  such  a  certificate,  it  is 
registered  within  the  meaning  of  s.  60  and  becomes  under  the  second  paragraph 
thereof  admissible  in  evidence,  and  the  operation  of  the  second  paragraph  is  not 
interfered  with  by  s.  49. 

Where,  therefore,  the  lower  appellate  Court  rejected  as  inadmissible  in  evidence 
under  s.  49  a  deed  of  gift  of  immoveable  property  upon  which  was  endorsed  a  certi- 
ficate under  s.  60,  on  the  ground  that  the  person  presenting  it  for  registration  and 
admitting  execution  was  not  qualified  to  do  so  under  ss.  32  and  85,  and  the  registrar 
tion  was  consequently  void  and  the  document  not  registered  under  s.  17  (a), — held 
that  the  Court  was  wrong  in  so  doing,  and  onght  to  have  looked  at  and  dealt  with 
the  document. 

Ear  Sdhai  v.  Chunni  Kuar  (1),  Ikbal  Begam  v.  Sham  Sundar  (2),  Bishunath 
Naik  V.  Kalliani  Bai  (3),  Husaini  Begam  v.  Mulo  (4),  Sheo  Shunkar  Sahoy  v. 
BRrdeg  Narain  Sahu  (5),  Muhammad  Ewaz  v.  Birj  Lai  (6),  Sah  Mukhun  Lai 
Banday  y.Sah  Koondan  Lai  (7),  Majid  Hosain  v.  FazUun-nissa  (8),  referred  to. 

This  was  a  reference  to  the  Pull  Bench  by  Straight  and 
Brodhurst,  J  J.,  of  the  determination  of  a  second  appeal.  The  order 
of  reference  was  as  follows : — 


^^The  plaintifP  is  the  widow  of  Har  Narain,  son  of  Bal  Eishan, 
and  she  sues  to  enforce  a  deed  of  gift  of  a  house,  made  in  her  favour 
by  her  father-in-law  on  the  1st  December,  1885,  upon  the  allega- 
tion that  Bal  Eishan  having  died  on  the  2nd  December,  1885^  the 


TyrrelL 

HARDEI  (PlADfTiPF)  V,  RAM  LAL  (DBPEKDAirr).* 
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1889  defendant,  a  cousin  of  Bal  EMany  on  the  24th  February,  1886, 
H^BDBi  wrongfully  dispossessed  her  of  the  same.  The  defendant  pleaded. 
Bam  LiL.  ^^^^  other  matters,  that  he  and  Bal  Eishan  were  members  of  a 
joint  Hiodu  family ;  that  on  the  latter's  death,  the  property  left  bjr 
him  devolved  on  the  defendant ;  that  the  plaintiff  is  therefore  only 
entitled  to  maintenance ;  that  at  the  time  of  the  alleged  gift,  Bal 
Kishan  had  lost  consciousness,  and  that  the  deed  of  gift  was  not  duly 
registered.  The  first  Court  foimd  that  the  defendant  and  Bal 
Eishan  were  not  joint,  and  that  the  deed  of  gift  was  executed  by  the 
latter.  Upon  the  question  of  registration,  the  Munsif  expressed 
himself  as  follows 

'  The  facts  are,  that  three  days  before  his  death,  Bal  Kishan, 
having  got  the  deed  written,  entrusted  it  to  Pandit  Kashi  Nath  to 
get  it  registered.  Pandit  Eashi  Nath  explains  the  transaction  as 
below 

^* '  I  know  Bal  Eishan ;  three  days  before  his  death  he  had  a 
deed  of  gift  written  by  Mannu  Lai,  which  he  entrusted  to  me  to 
get  registered,  telling  me  that  he  could  not  go  himself  as  he  was 
seriously  iU,  and  had  dysentery.  After  his  death,  I  had  the  deed 
registered.  The  same  day  when  it  was  written,  I  went,  but  the 
Begistrar  had  risen.  Next  day  I  went  again,  but  the  Tahsildar 
was  not  there,  and  the  Peshkar  had  gone  to  look  after  supplies  for 
the  troops.  On  the  third  day,  Bal  Eishan  died.'  Again  in  cross- 
examination,  ^  Bal  Eishan  handing  the  gift  to  me,  told  me  to  bring 
the  Begistraf  to  his  house,  and  there  and  then  get  the  deed 
registered.  Bal  Eishan  had  given  me  Bs.  10  to  be  paid  to  the 
Tahsildar  as  commission,  which  money  I  returned  to  Shiuji  Bam.' 
Now  in  these  circumstances  it  was  presented  to  the  Begistrar  by 
Pandit  EashiNathafew  days  after  Bal  Eishan's  death,  and  was  regis- 
tered imder  para.  3  of  s.  36,  Begistration  Act.  It  is  argued  on  behalf 
of  the  defendant  that  all  that  Bal  Eishan  directed  Eashi  Nath  was 
to  bring  down  the  Begistrar  to  his  house,  and  there  get  it  registered 
in  his  presence,  and  that  his  direction  did  not  authorize  Eashi  Nath 
to  have  it  registered  after  his  death,  in  the  manner  Eashi  Nath  got 
it  registered,  so  that  Eashi  Nath  could  not  be  an  assign  of  Bal 
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Ejshan.  I  think  the  argument  does  not  hold.  The  object  for  ^diioli  1889 
the  deed  was  entrusted  to  Kashi  Nath  was  its  registration,  and  if  ""hIbdii 
for  the  Tahsildar's  absence  from  his  oflSoe,  it  oonld  not  have  been  -^^J^'j^ 
registered  in  the  manner  suggested  by  Bal  Kishan,  the  only  way -in 
which  it  could  be  registered  was  the  way  in  which  it  has  been  regis- 
tered.  Thus  only  ooiild  the  object  be  accomplished  by  the  only 
means  available  to  Kashi  Nath.   I  am  of  opinion  that  the  deed  was 
assigned  to  Eashi  Nath  for  registration,  he  had  the  executant's 
authority  for  the  purpose,  and  he  was  his  assign. 

From  the  decision  of  the  If unsif,  the  defeudant  appealed,  and 
the  learned  Judge  reversed  his  decision,  holding  that  Pandit  Kashi 
Nath  was  not  an  assign  of  the  deceased  Bal  Kishen  within  the 
meaning  of  s.  32  or  s.  35  of  the  Begistration  Act,  and  that 
consequently  the  registration  of  the  deed  of  gift,  imder  which  the 
plaintiff  claimed,  was  void,  and  thus  the  deed  of  gift  itself  must  be 
held  to  be  void  as  not  having  been  registered  under  s.  17,  clause  (a) 
of  the  Begistration  Act. 

From  this  decision  of  the  Judge,  the  plaintiff  appealed  to  this 
Court,  and  the  two  points  ufged  before  us  were — 

1.  That  the  deed  being  in  fact  registered,  any  defect  in  the 
procedure  with  regard  to  its  registration  cannot  invalidate  such  re- 
gistration. 

2.  That  the  registration  was  valid. 

^'It  may  be  convenient  to  give  a  translation  of  the  registration 
endorsement  which  runs  in  the  following  terms : — 

^'This  document  was  presented  for  registration  in  the  office  of 
the  Sub-Registrar  of  Khurja,  in  the  district  of  Bulandshahr,  on 
Tuesday,  the  6th  January,  1886,  between  1  and  2  p.m.  with  an  ap- 
plication under  s.  35,  Act  HI  of  1877.  The  execution  of  this 
document  was  acknowledged  on  behalf  of  Bed  Kishen,  son  of  Budh 
Sen,  Brahman,  resident  of  Khurja,  the  deceased  executant  of  the 
deed,  who  had  died  after  executing  and  depositing  the  deed,  by 
Pandit  Kashi  Nath,  sonofShiu  Parshad,  Brahman,  resident  of 
Khuija,  aged  46,  the  assign  {Hufabwazilat)  of  the  deed,  and  he 
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1889  was  identified  by  Maniiu  Lai,  son  of  Jahaogir  Mai,  caste  Banya, 
g^^j^    and  Bansidhar,  Brahman." 

Iau  'Lil  ^®  hearing  before  a  Full  Bench  consisting  of 

Edge,  O.J.,  and  Straight  and  Tyrrell,  JJ.  On  the  27th  July, 
1888,  their  Lordships  passed  the  following  order : — 

"  Before  we  can  dispose  of  this  reference,  it  is  necessary  that  we 
should  have  findings  recorded  by  the  Lower  Court  upon  the  follow- 
ing issues  :— 

"  1.  Was  the  deed  Of  gift  executed  by  Bal  Kishan  P 

2.  Was  the  deed  of  gift  delivered  to  Kashi  Nath  by  Bal  Eishaa 
for  the  purpose  of  being  registered. 

3.  Did  Bal  Eishan  merely  direct  Eashi  Nath  to  bring  the 
Begistrar  to  his  house  so  that  he,  Bal  Eishan,  might  personally 
effect  registration,  or  did  he  give  the  deed  to  or  leave  it  in  the 
hands  of  Eashi  Nath,  so  that  it  might  .be  registered  under  any 
circumstances? 

4.  In  presenting  the  deed  of  gift  for  registration,  did  Eashi 
Nath  act  bond  fide  and  in  the  honest  belief  that  in  doing  so  he  was 
carrying  out  the  wishes  and  intentions  of  Bal  Eishan  ? 

^^The  lower  Court  will  also  dispose  of  the  questions  of  fact 
raised  by  the  third,  fourth  and  fifth  pleas  in  the  memorandum  of 
appeal  in  the  Court  below." 

The  third,  fourth  and  fifth  pleas  in  the  memorandum  of  appeal 
in  the  Court  below  were  as  follows : — 

3.  The  delivery  of  possession  under  the  deed  of  gift  is  not 
shown,  inasmuch  as  Bal  Eishan  used  to  live  till  his  death  in  the 
disputed  house.  Even  if  the  deed  of  gift  be  taken  as  genuine,  it  is 
invalid  under  the  Hindu  Law. 

4.  The  documentary  evidence  proves  that  the  house  in  which 
the  door  and  almirah  of  the  appellant's  house  are  fixed  is  the  exclu- 
sive property  of  the  appellant,  and  has  been  all  along  in  his  posses- 
sion. The  decree  of  the  Lower  Court  for  demolition  of  the  door  and 
window  is  entirely  improper. 
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5.   The  evidenoe  on  reoord  shows  that  the  wall  in  which  there  1889 

is  a  window  and  an  almirah  belongs  to  the  honse  of  the  appellant  Habdei 

and  is  his  property.  Therefore  the  plaintift  is  not  entitled  to  sue  ^ku  Lkt 
in  respect  of  the  oonstructions  and  ohanges  therein." 

On  the  remand;  the  Distriot  Judge  of  Meerut  found,  with  refer- 
ence to  the  issues  remitted  by  the  High  Court,  (i)  that  the  deed  of 
gift  was  executed  by  Bal  Kishan,  (ii)  that  the  deed  of  gift  was 
delivered  to  Kashi  Nath  by  Bal  Kishan  for  the  purpose  of  being 
registered,  (iii)  that  Bal  Eishan  intended  that  the  deed  should  be 
registered  under  any  circumstances,  and  (iv)  that  in  presentiDg  the 
deed  for  registratiou  Eashi  Nath  acted  bond  fide  and  in  the  honest 
belief  that  in  doing  so  he  was  carrying  out  Bal  Eishan's  wishes. 
In  reference  to  the  third,  fourth  and  fifth  pleas  taken  in  the 
memorandum  of  appeal  to  the  lower  Court,  the  I)i8trict  Judge 
found  (i)  that  the  donee  was  living  with  the  donor  in  the  house 
prior  to  the  donor's  death,  and  that  the  necessity  for  any  formal 
delivery  of  possession  was  therefore  obviated,  (ii)  that  the  house 
in  which  the  defendant's  door  and  almirah  were  fixed  had  belonged 
to  the  donor  Bal  Eishan  and  the  defendant  Bam  Lai  jointly,  and 
(iii)  that  the  wall  in  question,  sinoe  the  death  of  Bal  Kishan, 
belonged  exclusively  to  the  defendant. 

The  case  now  came  before  the  Full  Bench  for  disposal. 

The  Hon.  Pandit  Jjudhia  Nath  and  Pandit  Sundar  Lai,  for 
the  appellant. 

Mr.  O.  T.  Spankte  for  the  respondent. 

Steaight,  J. — This  reference  to  the  Full  Bench  which  concerns 
the  determination  of  the  second  appeal  referred  involves  three 
questions. 

The  first  of  those  questions  is,  whetiier  the  deed  of  gift  of  the 
1st  December,  1885,  was  admissible  in  evidence  as  not  being  barred 
by  any  provision  to  be  foimd  in  the  Registration  Act  of  1877. 

Secondly,  whether  any  inference  from  the  findings  recorded  in 
the  Court  below,  or  from  any  other  materials,  is  warranted  that 
the  donee  obtained  possession  under  the  gift. 
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1889        And  thirdly,  whether,  in  regard  to  the  finding  of  the  learned 

U^jj^    Judge  as  to  the  division  wall,  the  deoision  of  the  first  Court  should 

V.       be  modified. 
EamLal. 

The  first  of  these  questions  is  not  res  inUgra^  as  far  as  this 
Court  is  concerned,  because  a  number  of  rulings  more  or  less  bear- 
ing upon  it  have  been  referred  to  by  Pandit  Bundar  Lai  who 
appeared  on  behalf  of  the  appellant.  Those  rulings  are  Ear  Sahai 
V.  Chunni  Kuar  Ikbai  Begam  y.  Sham  8undar{2)f  BUkunath 
Naik  v.  KaUiani  Bat  (3),  Susaini  Begam  v.  Muh  (4).  In  those 
rulings  a  decision  of  the  Calcutta  High  Court  in  Shea  Shunkar 
Sahoy  Y.  Hirdey  Narain  8ahu{5)  was  referred  to,  approved  and 
followed,  and  in  one  of  those  rulings  reference  was  also  made  to  a 
judgment  of  their  Lordships  of  the  Privy  Council,  Muhammad  Ewaz 
Y.  Biiy  Lal{6).  In  this  connection  I  may  also  refer  to  another 
ruling  of  their  Lordships  of  the  Privy  Council,  a  portion  of  which 
is  recited  in  Sah  Mukhun  Lai  Panday  v.  8ah  Koondun  Latt  (7). 

The  determination  of  the  question  as  to  whether  under  s.  60^ 
para.  2  of  the  Registration  Act,  the  deed  of  gift  of  the  1st  Decem- 
ber, 1885,  was  duly  registered,  turns  upon  the  meaning  to  be 
attached  to  s.  49  of  the  same^  Act,  which  must  be  looked  at  to  see 
whether  it  in  any  way  cuts  down  the  operation  of  the  second  para- 
graph of  s.  60  as  to  the  efieot  the  certificate  endorsed  upon  a 
document  by  a  registering  officer  shall  have  to  show  it  was  duly 
registered.  S.  49  provides  that  no  document  required  by  s.  17  to 
be  registered  shall,  among  other  things,  be  received  as  evidence  of 
any  transaction  affecting  such  property^  ^'imless  it  has  been 
registered  in  accordance  with  the  provisions  of  this  Act.'' 

I  have  given  the  construction  and  Isuiguage  of  this  section  the 
best  consideration  I  can,  and  in  my  opinion  the  word  registered'' 
as  used  in  s.  49  has  reference  to  the  act  of  registration  by  the  regis- 
tration officer,  and  is  not  directed  to  or  concerned  with  any  matter 
of  procedure  or  conduct  of  parties  seeking  registration,  which  is  to 

SI.  L.  R.,  4  AIL,  14.  (5)  I.  L.  B.,  6  Calc,  26. 

I.  L.  R.  4  AU.,  884.  (6)  L.  R.,  4  I.  A.,  166. 

(3)  Weekly  Notes,  1882,  p.  176.  (7)  L.  R.,  2  I.  A.,  210. 

(4)  Weekly  Notes,  1882,  p.  183. 


Digitized  by  Google 


VOL.  XI.] 


ALLAHABAD  SERIES. 


325 


be  guided  and  governed  by  those  provisions  of  the  registration  kw  1889 
whioh  direct  what  they  should  do  for  the  purpose  of  effecting  or  Habdbi 
bringing  about  registration  of  a  document.  I  take  s.  49,  read  in  ^.a^'la.l 
conjunction  with  e.  60,  to  mean  nothing  more  than  this,  that  a 
document  to  be  admissible  in  evidence  for  the  purposes  of  s.  49 
must  be  registered,  that  is  to  say,  the  registration  officer  must  imder 
B.  60  have  put  upon  that  document  the  certificate  which  s.  60 
requires  him  to  put,  and  if  he  has  done  so  the  document  bearing 
such  certificate  under  s.  60  becomes  admissible  in  evidence,  but  if  he 
does  not  do  so  or  there  has  been  no  registration  of  sudi  document, 
then  the  document  cannot  be  received  as  evidence  because  it  has  not 
been  registered.  This  view  is  not  without  authority,  because  I 
observe  that  Sir  Barnes  Peacock  in  the  course  of  his  judgment  in  Sah 
Mukhun  Lai  Panday  v.  Sah  Koandun  LaU  (1)  observes: — Again 
it  is  not  dear  that  the  words  ^unless  it  shall  have  been  registered 
in  accordance  with  the  provisions  of  this  Act '  in  s.  49  are  not, 
especially  as  regards  strangers  to  the  deed,  confined  to  the  proce- 
dure on  admitting  to  registration  without  reference  to  any  matters 
of  procedure  prior  to  registration  or  to  the  provisions  of  ss.  19, 21, 36 
of  the  Act  or  other  provisions  of  a  similar  nature.  In  considering 
the  effect  to  be  given  to  s.  49,  that  section  must  be  read  in  conjunc- 
tion with  8.  88,  and  with  the  words  of  the  heading  of  part  10,  *  of 
the  effects  of  registration  and  non-registration.'  Now,  considering 
that  registration  of  all  conveyances  of  immoveable  property  of  the 
value  of  Bs.  100  or  upwards  is  by  the  Act  rendered  compulsory, 
and  that  proper  legal  advice  is  not  generally  accessible  to  persons 
taking  conveyances  of  land  of  small  value,  it  is  scarcely  reasonable 
to  suppose  that  it  was  the  intention  of  the  Legislature  that  every 
registration  of  a  deed  should  be  null  and  void  by  reason  of  a  non- 
compliance with  the  provisions  of  s.  19,  21,  or  36  or  other  similar 
provisions.  It  is  rather  to  be  inferred  that  the  Legislature  intended 
that  such  errors  or  defects  should  be  classed  under  the  general  words 
^defect  in  procedure'  in  s.  88  of  the  Act,  so  that  innocent  and 
ignorant  persons  should  not  be  deprived  of  their  property  through 
(1)  L.  B.,  2  I.  A.,  210. 
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1889  any  error  or  inadvertence  of  a  public  officer,  on  whom  they  would 
jg^gjjgj  naturally  place  reliance.  If  the  registering  officer  refuses  to  register 
^  the  mistake  may  be  rectified  upon  appeal  under  s.  83  or  upon  peti- 

tion under  s.  84,  as  the  case  may  be ;  but  if  he  registers  where  he 
ought  not  to  register,  innocent  persons  may  be  misled  and  may  not 
discover,  until  it  is  too  late  to  reclifiy  it,  the  error  by  which,  if  the 
registration  is  in  consequence  of  it  to  be  treated  as  a  nullity,  they 
may  be  deprived  of  their  just  rights.  It  is  unnecessary,  however^ 
to  express  any  opinion  on  this  point,  as  it  has  been  decided  between 
these  parties  that,  notwithstanding  the  first  registration,  the  deed 
must  be  considered  as  unregistered.  Neither  of  the  parties  appealed 
from  the  decision,  and  therefore  whether  right  or  wrong  in  point  of 
law,  they  are  both  bound  by  it  in  this  suit,  and  it  must  be  assumed 
as  against  them  in  this  appeal  that  the  first  registration  was  a 
nullity." 

It  is  to  be  remarked  that  there  was  no  specific  decision  upon  the 
precise  point  involved  in  the  present  case,  but  nevertheless  their 
Lordships  of  the  Privy  Council  do  seem  to  have  broadly  stated 
their  opinion  that  non-compliance  with  the  provisions  of  s.  36,  that 
is  to  say,  non-attendance  of  the  executant  of  an  instrument  before 
the  Bcgistrar,  and  his  registering  the  instrument  under  those  cir- 
cumstances, would  not  on  that  account  render  his  proceedings 
invalid. 

Again  it  seems  to  me  that  the  ruling  of  their  Lordships  of  the 
Privy  Council  in  the  case  of  Mqfid  Eossain  v.  Fazl-un-mssa  (1) 
favours  the  view  that  I  have  been  putting  forward.  Their  Lord- 
ships in  that  case  thought  that  although  there  had  not  been  a  strict 
compliance  with  the  specific  directions  of  the  rules  laid  down  in  the 
Kegistration  Act,  a  party  must  go  to  the  office  of  the  Registrar  and 
present  the  instrument  there,  nevertheless  where  the  Registrar  had 
gone  to  the  house  of  the  executant  and  having  ascertained  aU 
necessary  particulars,  had  then  registered  the  instrument,  such  a 
registration  was  a  substantial  compliance  with  the  provision  of  the 
registration  law.   Indeed,  to  use  the  words  of  their  Lordships, 

(1)  L.  E.,  16  I.  A.,  19. 
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^^This  registration,  in  faot,  took  place  at  the  office  of  the  pargana  I8d9 
Begistrar,  though  the  officer  attended  to  receive  the  deed  to  receive  hIbd] 
its  acknowledgement,  and  to  compare  the  deed  with  tlie  copy.  He 
brought  it  all  to  his  own  office  and  the  registration  is,  in  fact,  the 
recording  of  the  copy  in  the  office  of  the  pargana  Begistrar,  all  the 
other  requisites  provided  by  the  rule  having  been  otherwise  com- 
plied with." 

That  case  is  an  authority  for  this,  that  though  a  direction  in  the 
statute  to  parties  seeking  registration  of  a  document  had  not  in 
terms  been  complied  with,  nevertheless  the  certificate  of  the 
Begistrar  was  held  to  be  sufficient  and  satisfactory  proof  of  due  and 
proper  registration. 

In  the  present  case  we  have  before  us  a  specific  certificate  from 
the  Begistrar  to  the  effect  that  the  particular  document,  i.e.y  the 
deed  of  gift,  was  registered.  It  is  not  necessary  for  me  to  go  at 
length  through  the  reasons  that  seem  to  underlie  the  rulings  of 
their  Lordships  of  the  Privy  Council,  for  they  are  very  fully  stated  in 
Muhammad  Ewaz  v.  Birj  Lai,  (1)  and  Sir  Montague  E.  Smith  has 
explained  in  that  case  how  the  object  of  the  registration  law  being 
to  afford  notoriety  to  instruments  relating  to  immovable  property, 
the  circumstance  that  a  document  has  been,  in  fact,  registered, 
satisfies  the  object  at  which  the  statute  aimed.  Here  the  deed  of 
gift  was  registered  on  the  5th  January  1886,  the  object  of  the 
registration  law  was  satisfied,  and  there  was  notice  from  that  time 
that  such  instrument  was  in  existence.  I  am  therefore  of  opinion 
that  this  document,  beariog  as  it  did  a  registration  certificate,  was 
registered  within  the  meaning  of  s.  60  of  the  Begistration  Act,  that 
imder  para.  2  of  that  section  it  became  admissible  in  evidence,  and 
that  there  is  nothing  in  s.  49  which  militates  with  that  view  or 
interferes  to  prevent  the  operation  of  the  second  paragraph  of  s.  60. 
I  think  that  the  learned  Judge  was  wrong  in  holding  that  this 
document  was  not  admissible  in  evidence,  and  that  the  Court  below 
ought  to  have  looked  at  it  and  dealt  with  it  to  the  extent  it  de- 
served. 

(1)  L.  R.,  4  I.  A.  166. 
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1889  The  Beoond  question  is,  are  there  materials  before  us  which 
Habdbi  sustain  the  inference  that  the  donee  Musammat  Hardei  obtained 
Bam  Lal  P^^^^^  under  the  deed  of  gift.  Looking  to  the  matters  detailed 
by  the  learned  Judge  and  to  all  the  facts  stated  in  the  judgment, 
it  seems  to  me  they  are  consistent  with  the  plaintifi  haying  received 
possession  under  the  deed  of  gift,  at  any  rate  there  are  no  facts 
inconsistent  with  that  view,  and  I  think  we  may  fairly  assume  that 
she  did  have  possession. 

With  regard  to  the  finding  as  to  the  wall,  that  seems  to  be 
more  or  less  in  accordance  with  what  was  found  by  the  first  Court. 
I  would  suggest  that  the  proper  order  to  be  made  is  that  the  appeal 
of  the  plaintiff  being  allowed  and  the  decree  of  the  learned  Judge 
set  aside,  that  of  the  first  Court  should  be  restored,  and  the  plaintiff- 
appellant  will  have  her  costs  in  all  the  Courts. 

Edok,  C.J. — I  am  of  the  same  opinion  and  for  the  same 
reasons  aa  given  by  my  brother  Straight. 

Tyrrell,  J. — concur. 

Appeal  allotted. 

1889  APPELLATE  CIVIL. 

January  28. 

Sefore  Sir  John  Edge,  Kt„  Chief  Justice,  and  Mr,  JuiUoe  Tyrrell. 

IMTIAZ  BANO  (Plaiktitf)  v.  LATAFAT-UN-NISSA  ahb  othbbs 
(Dbpbndahts).* 

PartiHon^  Question  of  title— Act  XIX  of  1878  {North-Western  Provinces  Land 
Bevenue  Ad),  s,  IIB-^  Appeal  from  order  under  first  part  of  s.  113 — Practice 
— Successful  preUminary  objection  to  appeal — Costs. 

No  appeal  lies  to  the  High  Court  from  a  decision  of  a  Collector  or  Assistant  Col- 
lector under  the  first  part  of  s.  113  of  the  North- Western  Provinces  Land  Revenue 
Act  (XIX  of  1878),  declining  to  grant  an  application  for  partition  until  the  question 
in  dispute  has  been  determined  by  a  competent  Court. 

Where  a  preliminary  objection  was  successfully  taken  to  the  hearing  of  an  appeal, 
the  High  Court  refused  to  follow  the  practice  adopted  in  bankruptcy  appeals  in 
England  by  depriving  the  respondent  of  costs  on  the  dismissal  of  the  appeal  on  the 
ground  that  the  appellant  had  no  previous  notice  of  the  preliminary  objection. 
Ex  parte  Brooks  (1),  and  ex  parte  Blease  (2)  referred  to. 

*  First  Appeal  No.  107  of  1887  from  a  decree  of  Munshi  Qursaran  Das,  Deputy 
Collector  of  Budaun,  dated  the  22nd  May,  1887. 

(1)  L.  R.,  13  Q.  B.  D.,  42.  (2)  L.  R.,  14  Q.  B.  D.,  128.  ' 
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The  facta  of  this  case  are  suffioiently  stated  in  the  judgment  of  1889 
the  Court.  Imtuz  Band 

The  Hon.  T.  Conlan  and  Mr.  O.  R  A.  Robb^  for  the  appellant.  Latafat-Dn- 
Mr.  A.  JET.  O.  Reid  and  Pandit  Sundar  Laly  for  the  respondents. 

EnoE)  O.J.9  and  Titbbbll,  J. — ^This  appeal  has  arisen  out  of 
an  application  in  the  Revenue  Court  for  partition.  The  Deputy 
Collector,  having  looked  into  the  objections  which  were  filed  and 
the  matters  to  whidi  those  objections  referred,  exercised  the  discre- 
tion that  was  given  to  him  under  the  earlier  portion  of  s.  113  of 
the  North- Western  Provinces  Land  Revenue  Act  (XIX  of  1873) 
and  declined  to  grant  the  application  until  the  questions  in  dispute 
had  been  decided  by  a  competent  Court.  He  did  not  adopt  the 
other  alternative  given  him  by  the  section  of  proceeding  to  enquire 
into  the  merits  of  the  objections,  which  would  have  necessitated  his 
recording  a  proceeding  declaring  the  nature  and  extent  of  the 
interest  of  the  party  or  parties  applying  for  the  partition  and  any 
other  party  or  parties  who  may  be  affected  thereby.  The  judg- 
ment or  whatever  it  may  be  called  of  the  Deputy  Collector  is  mis- 
translated in  the  paper  book  before  us.  As  a  matter  of  fact,  in 
the  vernacular  record  the  phraseology  is  that  used  in  the  vernac- 
ular translation  of  the  earlier  portion  of  s.  113. 

A  preliminary  objection  has  been  taken  on  behalf  of  the  res- 
pondents that  the  appeal  does  not  lie.  We  are  of  opinion  that 
that  objection  must  prevail,  there  being  no  appeal  to  us  from  a 
declining  to  grant  the  application  under  the  earlier  portion  of  s. 
113.  We  are  asked  by  the  appellant  to  deprive  the  respondents 
of  costs  on  the  dismissal  of  the  appeal  on  the  ground  that  the 
appellant  had  no  previous  notice  of  the  preliminary  objection  that 
has  now  prevailed.  Two  English  cases  in  Bankruptcy  have  been 
cited  as  authorities,  which  it  is  contended  that  we  should  follow. 
The  first  is  ex  parte  Brooks  (1)  and  the  other  is  ez  parte  Blease  (2). 
In  each  of  those  cases  the  preliminary  objection  only  required  to 
be  stated  to  succeed.  We,  however,  see  no  reason  to  depart  from 
the  practice  of  this  Court  in  these  matters.   We  do  not  see  any 
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Imtiaz  Bano      0*  Courts  in  England  in  deciding  bankruptcy  appeals.  The 
_  appeal  is  dismissed  with  costs. 

KissA.  Appeal  dismissed. 


jgg^  before  Mr,  JutUee  Straighi  and  Mr,  JvHice  Srodhurti. 

Jany.  29.         HAR  SABAN  DAS  (Plaiktipp)  «.  NANOI  aitd  akothib  (DminJAiTTs) » 

JERndu  Law^Eindu  widow^Se-marrioffe^Act  XV of  1866,  «.  2^'Remwrriage  of 
widow  who  eould  have  remarried  lefore  the  Aei  was  pateed. 

Act  XV  of  1856  was  not  intended  to  place  under  disabilitj  or  lial)ilitj  persons 
who  oonld  marrj  a  second  time  before  the  Act  was  passed.  It  was  intended  to  enable 
widows  to  re-marry  who  could  not  previously  hare  done  so,  and  s.  2  applies  to  such 
persons  only. 

Seld  therefore  that  a  widow  belonging  to  the  sweeper  caste,  in  which  there  is 
not,  and  in  1866  was  not,  any  obstacle  by  law  or  custom  against  the  remarriage  of 
widows,  did  not  by  marrying  again  forfeit  her  interest  in  the  property  left  by  her 
first  husband ;  and  that  the  reyersioners  could  not  prevent  the  sale  of  such  interest 
in  execution  of  a  decree  for  enforcement  of  hypothecation. 

The  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

Pandit  Moti  Lai  Nehru  for  the  appellant. 

Munshi  Madho  Prasad  for  the  respondents 

Straight,  J.— This  appeal  relates  to  a  suit  brought  by  the 
plaintifE  before  us  under  the  following  circumstances Prior  to 
the  year  1884,  the  defendant  Musammat  Nandi  was  married  to  a 
man  of  the  name  of  £ashmiri,  who,  it  is  alleged,  had  monetary 
transactions  with  the  plaintiff.  He  died,  and  on  the  14th  Decem- 
ber, 1884,  Musammat  Nandi  made  a  hypothecation  bond  for  the 
consideration  of  a  sum  of  Ks.  200  in  respect  of  two  kothas  which 
had  belonged  to  her  deceased  husband,  Kashmiri.  Subsequent  to 
the  execution  of  the  bond  defendant  married  a  person  of  the  name 
of  Bhujjo,  and  afterwards  the  plaintiff  brought  a  suit  upon  the 
hypothecation  bond  of  the  14th  December,  1884,  against  the  defen* 

*  Second  appeal,  No.  1084  of  1887,  from  a  decree  of  Maulvi  Saiyid  Muhammad^ 
Subordinate  Judge  of  Sabaranpur,  dated  the  14th  April  1887,  confirminsr  a  decree  of 
Babu  Ganga  Saran,  Muusif  of  Shaharanpur,  dated  the  20th  August,  1886. 
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danty  aokd  obtained  a  deoree  for  enf oroement  of  lien,  and  in  execu-  1889 
tion  <rf  the  deoree  proceeded  to  attaob,  the  two  kothaa  hypothecated  h^b  Sabah 
tp.  him.  Thereupon  the  twa  other  def  endants,  B^nsi  and  Bholu,  as 
brothers  oi  Easbmiri,  objected  to  such  attachment,  upon  Yajrions  Naitdi 
grounds,  and  the  Court  executing  the  deoree  accepted  those  objec- 
tions and  released  the  attachment.  Thereupoi^  on  the  24th  July, 
1886,  the  plaintiff  instituted  the  present  suit,  by  which  he  seeks  to 
avoid  the  order  releaising  the  attachmei^t^  and  to  be  placed  in  a 
position  to  bring  the  property  to  sale.   It  is  sufficient,  for  the  pur- 
pose of  dealing  with  the  appeal,  to  say  that  the  suit  was  resisted  by 
the  two  defendants,  Bansi  and  Bholu,  upon  the  ground  that  the 
bond  in  f  aTOur  of  the  plaintiff  was  not  executed  by  Musammat 
Nandi  in  respect  of  any  debt  due  or  owiug  from  Kashmiri;  and, 
secondly,  that,  by  the  circumstance  that  Musanmiat  Nandi  had 
maiiied  a  second  time,  any  interest  which  she  acquired  upon  the 
death  of  her  husband,  Kashmiri,  in  the  two  kothas  had  been  forfeit 
ted,  and  had  passed  to  the  defendants.   As  to  the  first  of  these  two 
points,  both  tiie  Courts  below  have  found  that  the  plaintiff  has 
failed  to  establish  that  the  bond  transa,otion  of  1884  was  in  respect 
of  any  debt  due  or  owing  from  Kashmiri,  or  that,  if  it  was,  the 
debt  was  not,  in  fact,  owing;  and  that,  therefore,  Uiqrewasno 
right  as  against  the  imn^oyeable  property  left  by  him  to  recover  the 
amount.   Both  the  Gotfrts  have  also  held  that,  im^er  s.  2  of  Ac^ 
XY  of  1856,  the  rights  and  interests  which  Musammat  I^andi 
acquired  from  her  deceased  b^i^b^d^  Kashmiiri^^ere  by  hers^nd 
marriage  to  Bhujjo  forfeited,  and  uponthes^  grounds  the  plaintiff's 
suit  was  dismissed.   Fron\  the  decision  of  the  Si^bordinate  Ji:^ge 
thii  appeal  has  been  preferred;  and  as  to  the  first  ground  upon 
which  the  decision  was  passed,  it  cannot  be  assailed  by  the  pleader 
on  behalf  of  the  plaintiff ,  because  it  relates  to  afinding  of  fact;and 
it  must,  therefore,  be  taken  that  the  transaction  recorded  by  the 
bond  of  1884  was  a  transaction  purely  between  Musammat  Nandi 
in  respect  of  an  obligation  of  her  own  to  the  plaintiff ;  and  the 
transaction,  therefore,  in  no  way  binds  any  permanent  iuterest  in 
her  husband's  two  kothas. 

27 
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1889  But  the  learned  pleader  on  behalf  of  the  plaintift  says  that  the 
Hab  Sabaw  C^^^  below  have  placed  a  wrong  oonstruotion  upon  b.  2  of  Act 
Di8.  XV  of  1856,  and  I  agree  with  hun.  It  is  admitted  that  the  woman 
Nakdi.  Nandi  Was  of  the  sweeper  caste,  and  in  that  caste  there  is  no  legal 
obstacle  or  hindrance,  either  by  law  or  custom,  or  otherwise,  nor  is  any 
suggested,  against  remarriage ;  and  it  must  be  taken  that  this  con- 
dition of  things  has  been  existing  in  the  caste  for  years  past,  and 
was  existing  in  the  year  1856.  Accordingly,  when  Musammat 
Nandi  married  Bhujjo,  she  did  what  in  her  caste  neyer  had  been 
and  was  not  prohibited  by  the  law  to  which  she  was  subject,  and 
her  marriage  was  a  good  and  valid  marriage.  I  do  not  think  that 
looking  to  the  preamble  to  Act  XY  of  1856,  which  refers  to  Hindu 
widows,  it  was  ever  intended  to  apply  to  persons  in  the  position  of 
Musammat  Nandi,  or  to  place  under  disability  or  liability  persons 
who  could  marry  a  second  time  before  the  Act  was  passed.  The 
Act  was  passed  for  the  purpose  of  enabling  persons  to  marry  who 
could  not  remarry  before  the  Act,  and  s.  2  only  applies  to  such 
persons.  By  her  second  marriage,  Musammat  Nandi,  in  my  opinion, 
did  not  forfeit  her  interest  in  the  two  kothas.  Under  these  cir- 
cumstances, the  plaintiff  is  entitled,  as  against  his  judgment* 
debtor)  to  enforce  his  obligation,  and  to  bring  to  sale  her  interest 
therein,  whatever  it  is.  I  accordingly  decree  the  appeal,  and, 
reversing  the  decree  of  the  two  lower  Courts,  direct  that  the 
plaintifE's  suit  do  stand  decreed  and  it  be  directed  that  he  is  entitled 
to  bring  to  sale  in  execution  of  his  decree  against  Musammat  Nandi 
such  interest  as  she  had  in  the  two  kothas.  The  plaintiff  will 
receive  his  costs  of  the  appeal  in  this  Court.  In  the  two  lower 
Courts  the  parties  will  pay  their  own  costs. 
BaoDflVBsT,  J. — 1  concur. 

Appeal  allowed. 
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Srfore  Sir  Join  Sd^e,  JR.,  Chirf  Juriwe,  and  Mr.  TuiHee  Srodkunt.  ^339 
GANGA  PRASAD  (AvonoN-FUBOHABBB)  «.  JAG  LAL  RAI  March  6 

A3n>  OTHBBS  (ObJIOTOBS.)* 

Exeeution  of  deeree^Sale  of  immotfeable  property  in  exseution^Sale  held  before 
expiratiom  of  thirty  doge  from  the  proclamation— Civil  Procedure  Code, 
$$.  S90,  311— Application  by  judgment-debtor  to  $et  aeide  eale—**  Illegality  " 
**  Material  irregularity**— Proof  of  eubetantial  injury,  whether  neceesary. 

Where  a  sale  of  immoveable  property  in  ezecation  of  a  decree  took  place  before 
the  expiration  of  the  thirty  days  required  by  s.  290  of  the  Civil  Procedore  Code,  and 
withoat  the  conBent  of  the  judgment-debtor^^AeZtl  by  Edgb,  C.  J.,  (Bbodhubst,  J., 
disseDting)  that  the  holding  of  the  sale  nnder  these  circomstanoes  was  not  merely  an 
irregularity  within  the  meaning  of  s.  811  of  the  Code,  but  was  an  illegality,  and  that 
it  was  open  to  the  jadg^ment-debtor  to  object  to  the  sale  and  to  apply  to  have  it  set 
aside,  on  the  gronnd  of  sach  illegality,  withoat  proving  that  he  had  sustained  any 
substantial  iDjary. 

ffeld  by  Bbodhubst,  J.,  contra,  that  inMngement  of  the  rule  contained  in 
8.  290  of  the  Code  does  not  of  itself  vitiate  a  sale  in  execution  of  decree,  but  is  a 
"  material  Irregularity  **  within  the  meaning  of  s.  Sll^that  expression  being  wide 
enough  to  include  illegalities— and  that  before  sudi  a  sale  can  be  set  aside,  the  judg- 
ment-debtor must  prove  that  he  has  sustained  substantial  ixgury  by  reason  of  sach 
irregularity. 

Otpherte  V.  Mahahir  Perehad  Singh  (1),  Mohnnt  Megh  LaU  Pooree  v.  Shib 
Perehad  Madi  (2),  Ealytara  Chowdhrain  v.  Bamcoomar  Goopta  (8),  Tripwra 
Sundariv,  Durga  Chum  Pal  {4i^,  Bonomali  Mosnmdar  v.  Wbomeeh  Chnnder  Bnndo. 
padhya  (6),  Sandy  Ali  v.  Madhub  Chnnder  Nag  (6),  Nathn  v.  Earbhnj  (7),  Jaeoda 
V.  Mathnra  Dae  (8),  and  Bakehi  Nand  Kiehore  v.  Malak  Chand  (9)  referred  to. 

The  facts  of  this  case  are  sufi^iently  stated  in  the  judgment 
of  Edge,  OJ. 
Mr.  O.  T.  Spankie^  for  the  appellant. 

Mr.  Amiruddin^  for  the  respondents. 

Edge,  G.  J. — This  is  an  appeal  from  an  order  of  the  Subordinate 
Judge  of  Ghazipur  of  the  25th  May,  1888,  setting  aside  an  auction- 
sale. 

•  First  Appeal,  No.  183  of  1888,  from  an  order  of  Maulvi  Syed  Akbar  Husain, 
Subordinate  Judge  of  Qhazipur,  dated  the  25th  May,  1888. 

(6)  I.  L.  B..  8  Calc,  982. 
,  34.       (7)  Weekly  Notes,  1886,  p.  804. 
,4Q6.      18)  I.  L.B.,  9.  All.  611. 
L.  B.',  11  Calc,  74.      (9)  I.  L.  B.,  7.  AIL  289. 


(1)  L.  B.,  10  I.  A.,  25. 

(2)  I.  L.  B.,  7  Calc ,  34 

(3)  I.  L.  B.,  7  Cal.,  4Q( 


(6)1. 


L.  B.,  7  Calc,  730. 
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1889  The  pFopexty  in  qoestion  was  not  property  of  the  kind  mentioned 
Q^jf^^  in  the  proviso  to  s.  269  of  the  Code  of  CSvil  Ptocedure:  it  was 
Prasad    immoveable  property. 

Jag  iiAL  The  copy  of  the  proclamation  had  been  fixed  up,  on  the  3rd 
Deoembeor,  1887,  in  the  oourt-hooBe  of  the  Judge  who  had  ordered 
the  sale.  Without  the  consent  in  writing  of  the  judgment-debtors, 
the  sale  was  hdd  on  the  20th  December,  1887 ;  that  is,  ^thin 
thirty  days  from  the  Srd  December  1887. 

The  judgment-debtors  applied  to  the  Subordinate  Judge  to  set 
aside  that  sale,  on  the  ground  that  it  had  been  held  before  the 
expiration  of  thirty  days  from  the  date  when  the  proclamation  had 
been  fixed  up  in  the  court^oose  of  the  Judge  who  had  ordered  the 
sale.  There  were  other  grounds  alleged  in  support  of  the  applica- 
tion, but  they  need  not  be  considered  now. 

The  Subordinate  Judge  set  aside  the  sale  on  the  principal  ground 
to  which  I  have  referred.  From  the  order  of  the  Subordinate 
Judge  the  auction-purdiaser  brought  this  appeal. 

There  was  no  evidence  that  the  judgment-debtors  had  suffered 
any  substantial  injury  by  reason  of  the  sale  having  taken  place 
within  the  thirty  days  from  the  date  of  the  fixing  up  of  the  pro- 
clamation. 

Mr.  SpanJde  on  behalf  of  the  appellant  contended  that  what 
had  taken  place  was  merely  an  irregularity  within  the  meaning  of 
s.  811  of  the  Code  of  Civil  Procedure,  and  as  there  was  no  evidence 
that  the  judgment-debtors  had  sustained  any  substantial  injury,  the 
Subordinate  Judge  had  no  power  to  set  aside  the  sale. 

Mr.  Spankie  relied  upon  OlpherU  v.  Mahahir  Pershad  Singh  (1), 
Nathu  V.  Harhhuj  (2),  Mohunt  Megh  Lall  Pooree  v.  Shib  Pershad 
Madi  (3),  Kalytara  Chotvdhrain  v.  Ramcoomar  Goopta  (4),  Bonomali 
Mozumdar  v.  WoomBh  Chmder  Bundopadhya  (5),  Bandy  AH  v. 
Madhuh  Chmder  Nag  (6),  and  Tripura  Sundnri  v.  Durga  Chum 
Pal  (7).  Mr.  Amiruddin  for  the  respondents  contended  that  the 

m  L.  B.,  10  I.  A.,  26.  (4)  I.  L.  E.,  7  Calc,  466. 

(2)  Weekly  Notes.  1886.  p.  804.  (6)  I.  L.  B.,  7  Calc,  780. 
(8)  I.  L.  R.,  7  Calc,  84.  (6)  I.  L.  E.,  8  Calc,  932. 

(7)  I.  L.  E.,  11  Cnk.,  74. 
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holding  of  a  sale  in  contravention  of  the  pioyisionsof  s.  290  of  the  1889 
Code  of  Civil  Procedure  was  more  than  irregularity  within  the  qj^^q^ 
meaning  of  s.  311 ;  that  insuch  a  case  the  sale  was  an  unauthorized  Trabjld 
and  illegal  sale,  and  that  it  was  unneoessaiy  to  prove  that  any  sub-  Jj^qI^j, 
stantial  loss  had  been  sustained  by  the  judgment-debtors  by  reason 
of  a  sale  which  had  been  illegally  and  not  merely  irregularly  held. 

Mr.  Amiruddin  relied  upon  Bakhahi  Nand  Kiahare  v.  Malak 
Chand  (1),  Banke  Lai  v.  Muhammad  Husain  Khan  (2)  and  Jasoda 
V.  Mathura  Das  (3). 

Before  discussing  the  authorities^  it  is  advisable  to  consider 
whether  s.  290  is  merely  directory  as  to  procedure,  or  does  not  abso- 
lutely prohibit  such  a  sale  as  was  held  here.  That  section  is  as 
follows : — "Except  in  the  case  of  property  mentioned  in  the  proviso 
to  &  269y  no  sale  under  thin  Chapter  shally  without  the  consent 
in  writing  of  the  judgment-debtor,  take  place  until  after  the  expira- 
tion of  at  least  thirty  days  in  the  case  of  immoveable  property,  and 
of  at  least  fifteen  days  in  case  of  moveable  property,  calculated 
from  the  date  on  which  the  copy  of  the  proclamation  has  been  fixed 
up  in  the  court-house  of  the  Judge  ordering  the  sale.'' 

I  do  not  see  how  the  Legislature  could  have  used  more  precise 
and  apt  language  than  that  contained  in  s.  290  to  prohibit  abso- 
lutely the  holding  of  such  a  sale  as  that  in  question  here. 

The  sale  in  question  was  held  in  direct  contravention  of  the  ex- 
press prohibition  enacted  in  s.  290.  It  was  a  sale  which  not  only 
was  not  authorized  by  any  section  of  the  Oode  of  Civil  Procedure, 
but  was  expressly  prohibited  bys.  290  of  that  Code,  and  was,  in  my 
opinion,  an  illegal  sale,  and  not  merely  a  sale  in  the  publishing  or 
conducting  of  which  there  was  a  material  irregularity  within  the 
meaning  of  s.  311  of  the  Code.  In  my  opinion  it  would  be  a  mis- 
application of  language  to  describe  a  sale  which  was  illegal  as 
merely  irregular. 

In  Olpherts  v.  Mahabir  Pershad  Singh  (4),  Mohunt  Megh  Lall 
Pooree  v.  8hib  Pershad  Modi  (5),  Kalytara  Chowdhrain  v.  JRarr^ 

SI.  L.  E.,  7  All.,  289.  (3)  I.  L.  B.,  9  AIL.  611. 

Weekly  Notes,  1887,  p.  82.     (4)  L.  S.,  10  I.  A.,  25. 
(6)  I.  L.  B.,  7  Calc,  34. 
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1889  coomar  Ooopta  (1),  and  Tripura  Sundari  v.  Durga  Chum  Pal  (2) 
Q^^^^  the  omissions  and  acts  which  were  relied  on  were  dearly  irregulari- 
FsASij)    ties  in  prooedure  and  not  illegalities. 

Jao^Lal  InjBonomaH  Mozumdar  v.  Woomesh  Chunder  Bundopadhya  (3) 
K^^i-  the  facts  of  the  case  are  not  very  clearly  stated  in  the  report,  but 
I  infer  that  one  of  the  objections  there  was  that  the  sale  in  that  case 
had  been  held  in  oontrayention  of  Act  X  of  1877.  In  that  case 
Field  and  Prinsep,  J  J.,  expressed  an  opinion  that  the  facts,  if  true, 
would  have  amounted  to  an  irregularity  within  the  meeming  of 
8.  311  of  that  Act. 

In  Bandy  AH  v.  Madhab  Chunder  Nag  (4)  Macpherson  and 
White,  JJ.,  held  that  the  judgment-debtor  before  them  had  con- 
sented to  the  sale  in  that  case  being  held  within  and  not  after  thirty 
days  from  the  date  of  the  proclamation  of  the  notice ;  he  had  in 
feiot  purchased  the  property  at  the  sale.  It  is  not  clear  from 
the  report  whether  or  not  those  learned  Judges  considered  that 
the  holding  of  the  sale  within  the  thirty  days  was  an  irregu- 
larity. 

In  Nathu  v.  Harbhuj  (5)  my  brother  Straight  certainly  described 
and  treated  the  holding  of  a  sale  of  immoTcable  property  without 
the  consent  in  writing  of  the  judgment-debtor  within  thirty  days 
from  the  publication  in  the  court-house  of  the  Judge  as  ^^a  grave 
irregularity."  He  found  that  there  had  been  substantial  injury. 
The  case  before  him  was  apparently  argued  on  the  basis  of  s.  311 
applying  to  it,  and  apparently  it  was  not  suggested  in  argument 
that  the  sale  was  prohibited  and  illegal.  My  brother  Straight's 
attention  does' not  appear  to  haye  been  drawn  to  Bakhshi  Nand 
Kishore  v.  Malak  Chand  (6),  in  which  Oldfield,  J.,  and  my  brother 
McJimood  had  set  aside  a  sale,  holding  that  infringement  of  the 
rule  in  s.  290  vitiated  the  sale  and  was  an  illegality  vitiating  the 
sale  and  something  more  than  a  material  irregularity  in  publishing 
and  conducting  a  sale  to  which  s.  311  refers. 

(1)  I.  L.  R.,  7  Calc,  466.      (4)  I.  L.  R.,  8  Calc,  932. 

(2)  I.  L.  R..  11  Calc,  74.      (5)  Weekly  Noteii,  1886,  p.  304. 
(8)  1.  L.  R.,  7  Calc ,  730.      (6)  I.  L.  R.,  7  All.,  289. 
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In  Jasoda  v.  Mathura  Dob  (1),  although  I  expressed  myself  in  1889 
rather  loose  language  in  coupling  an  omission  to  comply  with  the 
requirements  of  s.  287  with  an  act  which  was  in  absolute  contraven-  Pbasjld 
tion  of  8.  290, 1  then,  however,  expressed  my  thorough  agreement 
with  the  judgment  in  bdkhshi  Nand  Kishore  v.  Malak  Chand  (2),  Rai. 

It  has  been  contended  that  unless  s.  311  applies  to  the  case  of  a 
sale  held  in  contrayention  of  s.  290,  there  is  no  other  section  which 
would  enable  a  judgment-debtor  to  raise  the  objection,  and  such 
seems  to  have  been  the  opinion  of  Field  and  Prinsep,  JJ.^  in  Bono- 
mali  Mozumdar  v.  Woomesh  Otiunder  Bundopadh^a  (3). 

The  Legislature  may  not  have  contemplated  that  Judges  and 
oflScers  acting  imder  the  powers  conferred  upon  them  by  the  Code 
of  Civil  Procedure  would,  under  cloak  of  such  powers,  order  or  per- 
mit sales  which  were  expressly  prohibited  by  s.  290,  and  conse- 
quently did  not  frame  a  section  expressly  dealing  with  sales  held  in 
contravention  of  the  provisions  of  s.  290.  Irregularities  in  proce- 
dure must  occur  as  long  as  men  are  liable  to  make  mistakes  and 
such  irregularities  are  expressly  provided  for. 

I  think,  however,  impliedly,  although  probably  not  expressly, 
the  Code  of  Civil  Procedure  provides  for  objections  like  that  in 
this  case. 

By  s.  688  (16)  an  appeal  is  given  from  orders  under  "the  first 
paragraph  of  s.  312,  or  s.  313,  for  confirming  or  setting  aside  or 
refusing  to  set  aside  a  sale  of  immoveable  property." 

The  first  paragraph  of  s.  312  is  as  follows : — *•  If  no  such  appli- 
cation as  is  mentioned  in  the  last  preceding  section  be  made,  or  if 
such  application  be  made  and  the  objection  be  disallowed,  the  Court 
shall  pass  an  order  confirming  the  sale  as  regards  the  parties  to  the 
suit  and  the  purchaser." 

S.  688  therefore  gives  an  appeal  from  an  order  confirming  a  sale 
made  under  the  first  paragraph  of  s.  312,  whether  an  application 
under  s.  311  had  or  had  not  been  made  to  the  Court  which  confirmed 
the  sale.    It  consequently  contemplates  that  objections  on  other 

(1)  I.  L.  K.,  9  All,  51L      (2)  I.  L.  E.,  7  All,  259. 
(3)  I.  L.  R.,  7  Calc,  730. 
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1889  grounds  thtn  those  mentioned  in  8.  311  may  be  taken  to  a  sale  and 
Q^Q^  may  be  made  grounds  of  appeal  against  an  order  oonfiiming  a  sale. 
Fbasad  8.  588  (16)  prorides  expressly  for  an  appeal  against  an  order 
JagLai.  mado  under  s«  813 :  oonsequently,  I  assume  that  the  grounds  other 
£ai.  than  those  arising  under  s.  311  whidi  may  be  made  on  appeal 
against  an  order  under  the  first  paragraph  of  s.  312,  do  not  include 
grounds  whioh  might  otherwise  arise  under  s  313.  It  would,  to  my 
mind,  inydve  an  absurdity  and  a  scandal  to  the  law  to  hold  that 
a  Court  whioh  had  the  carrying  out  of  a  sale  under  the  Oode  must, 
unless  substantial  injury  be  proved,  confirm  a  sale  which  was  pro- 
hibited by  the  statute  and  whioh  consequently  was  illegaL 

In  conclusion  I  am  of  opioion  that  the  sale  in  this  case  was 
illegal,  that  it  was  open  to  the  judgment-debtor  to  object  to  the 
sale  on  the  ground  of  such  illegality^  and  that  this  appeal  should 
be  dismissed  and  the  order  appealed  against  be  affirmed  with  costs 
here  and  below.  The  appeal  is  dismissed,  and  the  order  below 
confirmed  with  costs  under  s.  676  of  the  Code  of  Civil  Procedure. 

Brodhubst,  J. — In  this  case  of  execution  of  decree  that  was 
heard  by  the  Subordinate  Judge  of  Ohazipinr  on  the  26th  May 
1888^  the  judgment-debtor  took  three  objections  to  the  sale. 

The  Subordinate  Judge,  for  reasons  that  he  gave,  disallowed 
objections  Nos.  1  and  2.   The  third  objection  was  as  follows : — 

Thirty  days  had  not  elapsed  to  the  affixing  of  the  notifioation  at 
the  Court  when  the  sale  took  place." 

The  Subordinate  Judge  allowed  this  objection,  recording  the 
following  remarks  and  order : — 

The  third  objection  should  certainly  be  allowed,  because  the 
sale-notification  was  affixed  to  the  Court  gate  on  3rd  December 
1887,  and  the  sale  was  held  on  20th  December,  1887 ;  therefore, 
according  to  the  ruling  made  in  the  case  of  Jasoda  v.  Mathura 
Das  (1),  on  23rd  March  1887,  the  sale  was  improperly  held  and,  in 
the  absence  of  direct  proof  as  to  actual  loss,  should  be  set  aside. 
Ordered  that  the  sale  held  on  the  20th  December,  1887,  be  set 
(1)  L  L.  B.,  9  AU.,  611. 
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aside ;  the  costs  be  charged  to  the  deoree-holdOT.   The  auction  pur-  1889 
chaser  duly  to  get  back  the  sale  consideration."  Qavqx 
The  case  now  comes  before  us  as  a  first  appeal  from  the  Subor-  Psabad 
dinate  Judge's  order,  and  the  plea  that  has  been  taken  and  that  j^qLh^ 
is  supported  by  Mr.  Spankie  is  that  "  the  Lower  Court  should  not 
have  set  aside  the  sale  without  proof  on  the  part  of  the  judgment- 
debtor  that  he  sufiered  substantial  injury,  and  on  this  point  no 
eyidenoe  was  given.'' 

The  ruLIng  referred  to  by  the  Subordinate  Judge  is  reported 
not  only  in  the  Weekly  Notes  for  1887,  p.  146,  but  also  in  the 
I.  lu  B.,  9  All.,  511.  It  is  by  the  learned  Chief  Justice  and  my 
brother  Mahmood,  and  they  both  appear  at  first  sight  to  have 
followed  a  judgment  delivered  by  Mr.  Justice  Oldfield  and  con- 
curred in  by  Mr.  Justice  Mahmood  in  Bakhshi  Nand  Kishore  y. 
Malak  Chand  (I). 

The  judgment  is  as  follows : — The  infringement  of  the  rule  in 
8.  290  of  the  Civil  Procedure  Code  vitiates  the  sale.  It  is  an  ille- 
gality vitiating  the  sale,  and  is  something  more  than  a  material 
irregularity  in  publishing  and  conducting  a  sale  to  which  &  311 
refers.   The  sale  is  set  aside  and  the  appeal  decreed  with  costs." 

This  judgment  is  very  brief  and  it  gives  no  reasons  for  the  con- 
clusions arrived  at,  but  the  meaning  of  it  apparently  is  that  non- 
fulfilment  of  the  provisions  of  s.  290  of  the  Civil  Procedure  Code  is 
something  more  than  a  material  irregularity  in  publishing  and  con- 
duotmg  a  sale  to  which  s.  311  refer;  that  it  is  an  illegality;  that 
8.  311  is  in  nowise  applicable  to  an  illegality  of  the  kind  referred  to, 
and  that  such  an  illegality  of  itself  renders  a  sale  void.  The  Legis- 
lature, however,  has  not  enacted,  as  it  might  have  done,  that  non- 
compliance or  failure  to  fully  comply  with  the  provisions  of  s.  290 
will  of  itself  render  a  sale  of  immoveable  property  void,  and  if  an 
illegality  of  the  kind  noticed  is»  as  held  in  the  rulings  above-men* 
tioned,  even  something  more  than  a  material  irregularity  as  refer- 
red to  in  8.  311,  the  Legislature  cannot  but  have  intended  to 
provide  a  prompt  remedy  for  it  also. 

(1)  L  li.  B.,  7  AD.,  288. 
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1889  In  the  oase  of  JaBoda  y.  Mathura  Das  (1),  the  learned  Chief 
Q^yfQj^  Justice  and  my  brother  Mahmood  delivered  eepaiate  judgments 
Prasad  They  both  agreed  in  reversing  the  judgment  of  the  Lower  Court  and 
JaoLal  ^  setting  aside  the  sale  of  immoveable  property  whioh  that  Court 
had  confirmed ;  but  whilst  the  Chief  J ustioe  entirely  approved  of  the 
judgment  that  was  delivered  by  Mr.  Justice  Oldfield  for  himself  and 
his  learned  colleague  in  the  oase  of  Bakhahi  Nand  Ktshare  v.  Malak 
Chand  (2),  Mr.  Justice  Mahmood  appears  to  have  almost  com- 
pletely changed  his  opinion  as  to  the  law  on  the  subject :  for  though 
in  the  first  judgment  he  held  that  the  infringement  of  the  rule  in 
s.  290  is  an  illegality  vitiating  the  sale  and  something  more  than  a 
material  irregularity  in  publishing  and  conducting  a  sale  to  which 
s.  311  refers,  in  the  later  judgment  he  considers  non -compliance 
with  the  provisions  of  s.  290  a  material  irregularity  within  the 
meaning  of  s.  311,  and  the  only  doubt  he  entertains  is  whether 
material  irregularities,  such  as  those  foxmd  in  this  case,  are  not  in 
themselves  sufficient  within  the  meaning  of  the  first  paragraph  of 
B.  3 11  of  the  Code  of  Civil  Procedure  to  justify  a  Court  in  setting 
aside  a  sale,  without  inquiring  whether  such  material  irregularity 
had  resulted  in  substantial  injury  within  the  meaning  of  the  second 
paragraph  of  the  section." 

Mr.  Justice  Mahmood  also  observes:— I  think  an  argument 
might  well  be  addressed  in  support  of  a  contention  that  material 
irregularity  is,  ip%o  facto^  fatal  to  a  sale.  I  only  wish  to  add  on 
this  point,  with  reference  to  the  judgment  of  Mr.  Justice  Oldfield 
in  the  case  above  referred  to,  that  I  concurred  without  expressing 
any  definite  opinion  whether  a  sale  that  infringes  the  rule  of  thirty 
days  provided  by  s.  290  would  not  in  itself  be  a  sale  subject  to  such 
a  material  irregularity  as  the  earlier  part  of  s.  311  contemplated. 
I  have  considered  it  necessary  to  say  this  with  reference  to  the  ar- 
gument insisted  upon  before  us  on  behalf  of  the  respondent.  The 
question  in  this  form  does  not  really  arise,  because,  as  the  learned 
Chief  Justice  has  said,  it  is  impossible  for  us,  as  a  Court  of  first 
appeal  dealing  with  facts  as  well  as  law,  to  hold  as  a  question  of 

(1)  I.  L.  E.,  9  AIL.  611.         (2)  I.  L.  E.,  7  AIL,  289. 
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fact,  that  a  sale  held  under  such  conditions  as  the  sale  in  this  case,  i889 
ever  resulted  otherwise  thm  in  a  substantial  injury  to  the  judg-  GanoaT 
ment-debtor  within  the  meaning  of  the  last  part  of  s.  311  of  the  Fbasad 
Code  of  Ciyil  Procedure.  I  concur  with  the  learned  Chief  Justice."  Jag\al 

It  is  obvious  that  the  judgment  is  on  a  point  of  law  in  conflict 
with  the  previous  ruling  of  Oldfield  and  Mahmood,  J  J.,  and  with 
the  judgment  of  the  Chief  Justice  which  follows  that  ruling. 

I  concur  with  my  brother  Mahmood  in  his  later  judgment  that 
the  infringement  of  the  rule  in  s.  290  is  a  material  irregularity 
within  the  meaning  of  s.  311,  but  I  am  unable  to  follow  him  in 
other  parts  of  his  judgment  with  regard  to  s.  311.  His  remarks 
relating  to  paragraph  2  of  this  section  were  probably  made  without 
having  heard  full  arguments  on  the  subject,  and  may  be  considered 
as  obiter  dicta. 

Mr.  Spankie  by  his  references  to  the  law  and  to  the  rulings  of 
the  Calcutta  High  Court  on  a  precisely  similar  point  and  to  a  rul- 
ing of  the  Privy  Coimcil  on  an  analogous  question,  has,  I  think,  left 
but  little  room  for  doubt  as  to  the  meaning  of  the  statute. 

The  case  in  point  is  a  sale  of  immoveable  property  before  the 
expiration  of  thirty  days  from  its  having  been  proclaimed,  and  it 
undoubtedly  comes  under  s.  290,  chapter  XIX  of  the  Civil  Proce- 
dure Code.  S.  311  is  in  the  same  chapter  which  is  headed  "of 
the  execution  of  decrees,"  and  this  latter  section  is  also  in  division 
(e)  "  Eules  as  to. immoveable  property." 

The  rule  referred  to  in  s.  290  is  not  invariable,  for  if  the  judg- 
ment-debtor gives  his  consent  in  writing,  the  sale  of  immoveable  or 
moveable  property  may  take  place  before  the  expiration  of  thiity 
days  and  fifteen  days  respectively.  As,  then,  the  Court  can,  with 
the  written  consent  of  the  judgment-debtor  and  presumably  for 
his  advantage,  order  a  sale  of  either  description  of  property  to  take 
place  before  the  expiration  of  the  usual  time,  it  is,  I  think,  reason- 
able that  the  Court,  when  the  judgment-debtor  appUes  to  it  to  set 
aside  a  sale  on  the  ground  that  the  full  period  referred  to  in  s«  290, 
has  through  an  oversight  or  otherwise  not  elpired,  should  require 
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1889     the  applioant  to  prove  to  its  satifl&otion  that  he  has  sustaixied  sab- 
Qasqa.    stantial  injury  by  reason  of  the  irregularity. 
Pras^       I  may  here  add  that  though  the  word    illegality    does  not 
*^^Iaj^    of  course  include  an  "irregularity,"  the  latter  word  as  used  in 
8. 31 1  of  the  CSvil  Procedure  Gode  is,  I  think,  wide  enough  to  include 
an  illegaUty,  and  was  probably  there  employed  to  avoid  surplusage. 
In  support  of  this  opinion  I  notice  that  in  Webster's  Dictionary 
"irregularity"  is  first  described  as  the  state  of  being  irregular, 
and  that  one  of  the  meanings  of  irreg^ular  is  given  as  "not  in 
conformity  to  laws  human  or  divine." 

Some  of  themeauings  of  "material"  are  "important,"  "mo- 
mentous," "essential,"  "of  consequence,"  "not  to  be  dispensed 
with." 

The  periods  during  which  the  sale  of  immoveable  and  moveable 
property  are  required  to  be  proclaimed  in  the  Judge's  court-house 
are  both  stated  in  s.  290.  If  a  sale  of  immoveable  property  has, 
owing  to  a  miscalculation,  taken  place  after  the  expiration  of  only 
twenty-nine  days  instead  of  thirty  days,  or  if,  as  possible  in  this 
case,  owing  to  confusion  between  the  periods  required  for  the  two 
different  kinds  of  property,  that  for  moveable  property  had  only 
just  been  exceeded,  in  either  of  these  cases  there  would,  in  my 
opinion,  have  been  a  material  irregularity  in  publishing  the  sale 
within  the  meaning  of  s.  311,  but  in  neither  case  could  the  sale  be 
set  aside  unless  the  applicant  was  able  to  prove  to  the  satisfaction 
of  the  Court  that  he  had  sustained  substantial  injury  by  reason  of 
the  irregularity. 

In  my  opinion  then  infringement  of  the  rule  in  s.  290  of  the 
Civil  Procedure  Code  does  not  of  itself  vitiate  a  sale,  but  it  is  a 
material  irregularity  in  publishing  the  sale  which  is  referred  to  in 
s.  311  of  the  Code. 

The  meaning  of  s.  311  is,  I  think,  quite  dear.  The  two  para- 
graphs of  the  section  must  be  read  and  considered  together  :  one 
is  of  no  force  without  the  other.  If  the  Court,  on  application  to 
set  aside  a  sale  of  immoveable  property,  finds  that  there  has  been 
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a  material  irregularity  iu  publishing  or  oonductiiig  the  sale,  it  will  1889 
then  have  to  decide  whether  the  applicant  has  sustained  substantial  ~GAiro7^ 
injury  in  consequence  of  the  material  irregularity,  for  "  no  sale  P^ASiLD 
shall  be  set  aside  on  the  ground  of  irregularity,  unless  the  applicant   jio  Lal 
proves  to  the  satisfaction  of  the  Gourt  that  he  has  sustained  sub- 
stantial  injury  by  reason  of  such  irregularity." 

The  yiew  is  supported  by  ruling  of  Division  Benches  of  the 
Calcutta  High  Court  in  the  following  cases  z—Moimt  Megh  Loll 
Pooree  v.  8htb  Pershad  Madi  (1),  Bonomali  Mozamdar  v.  WoomeBh 
Chunder  Bundopadhya  (2),  Bandy  AH  v.  Madhub  Chunder  Naff 
(3). 

There  are  also  several  other  rulings  of  the  same  High  Court  to 
a  similar  effect,  as  also  a  ruling  of  a  Bench  of  this  Court ;  but  the 
only  other  ruling  to  which,  I  think,  special  reference  is  called  for  is 
that  of  their  Lordships  of  the  Privy  Council  in  OlpherU  v.  Maha- 
bir  Pershad  Singh  (4). 

The  head-note  of  this  judgment  is  as  follows In  order  to 
set  aside  an  execution-sale  under  s.  311  of  Act  X  of  1877,  there 
must  have  been  material  irregpilarity  in  publishing  or  conducting 
it,  and  the  applicant  must  further  prove  substantial  injury  in  con- 
sequence of  the  irregularity.  Ssld^  that  the  not  stating  the 
amount  of  Government  revenue  in  the  proclamation  of  sale  is  an 
irregularity  which  may  be  properly  {i.e.j  in  the  Court  of  first 
instance)  objected  to ;  but  if  inadequacy  of  price  is  relied  upon 
as  substantial  injury,  such  injury  must  be  proved,  under  s.  311, 
to  have  occurred  in  consequence  of  the  irregularity,  and  cannot  be 
assumed  to  have  so  occurred  by  the  Appellate  Court  in  the  absence 
of  evidence." 

The  appeal  to  the  Privy  Council  was  from  a  judgment  of  the 
High  Court  of  Calcutta,  dated  22nd  April  1881,  reversing  an  order 
of  the  officiating  Subordinate  Judge  of  Tirhoot  of  the  26th  Septem- 
ber 1880,  which  disallowed  the  petitions  of  objection  filed  by  the 
respondents. 

(1)  I.  L.  R.,  7  Calc,  84.         (8)  I.  L.  B.S  Calc.  982. 

(2)  I.  L.  B.,  7  C«lc.,  730.       (4)  L.  B.,  10  I.  A.,  25. 
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1889         "  The  application  was  made  under  b.  311  of  the  Civil  Procedure 
Q^jjg^    Code  of  1877  *  to  set  aside  a  sale  of  certain  property  in  exeoutioa 
Pbasad    of  a  decree  in  consequence  of  irregularity/   The  principal  irrego- 
Jia^AL    larity  complained  of  was  that  no  notification  of  the  sale  was  pro- 
Rai.      perly  published." 

The  sections  of  Act  X  of  1877  that  are  referred  to  in  the  judg- 
ment of  their  Lordships  of  the  Privy  Council  are  ss.  286,  287  and 
311 ;  those  sections  are  reproduced  word  for  word  in  ss.  286, 
287  and  311  of  Act  XIY  of  1882,  aod  none  of  them  has  been 
modified  by  any  subsequent  enactment. 

The  question  before  the  Privy  Council  was  "  solely  in  respect  of 
the  alleged  irregularity  in  the  proclamation  of  the  sale.  The  appli- 
cant contended  that  the  proclamation  had  not  been  published.  He 
did  not  contend  that  in  the  proclamation  the  particulars  were  not 
properly  described  as  required  by  the  Act.  He  said  in  effect  that 
no  proclamation  had  been  published."  *•  When  the  case  came  before 
the  High  Court  it  was  discovered  that  in  the  proclamations  which 
were  published  the  amount  of  revenue  had  not  been  stated."  The 
objection,  if  it  had  been  properly  taken  in  the  first  instance,  would 
have  been  good  to  this  extent  that  not  stating  the  amount  of  revenue 
was  an  irregularity ;  but  even  then  there  would  have  been  something 
more  to  be  proved  than  the  mere  irregularity  :  it  would  have  been 
necessary  to  go  on  and  show  that  substantial  damage  had  been 
sustained  by  the  applicant  in  consequence  of  that  irregularity.  No 
evidence  was  given  upon  that  subject  before  the  lower  Court, 
though  by  s.  311  the  onus  lay  upon  the  applicant  to  prove  to  the 
satisfaction  of  the  Court  that  he  had  sustained  substtmtial  damage 
in  consequence  of  the  irregularity,  nor  was  there  any  finding  of  the 
lower  Court  upon  it,  because  the  question  was  never  raised. 

"The  High  Court  having  held  that  the  non-statement  of  the 
amount  of  revenue  in  the  proclamation  was  an  irregularity,  pro- 
ceeded to  try  the  question  whether  the  irregularity  had  caused 
substantial  injury  to  the  applicant.  They  say : — *  But  it  may  be 
reasonably  supposed  that  the  non-specification  of  the  Government 
revenue  in  the  sale  proclamations  published  is  one  of  the  causes 
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vrldoh  caused  the  diminution  in  the  prioe/   There  was  no  evidence  i889 
at  all  on  the  subject.   It  appears  to  their  Lordships  that  the  High  qj^^qj^ 
Court  could  not,  without  evidence  and  upon  a  mere  supposition,  Pbasad 
properly  find  that  the  non-statement  of  the  revenue  in  theproda-    j^©  lal 
mation  did  cause  any  injury  to  tiie  applicant  by  causing  an  inade- 
quate  price  to  be  bid  at  the  sale. 

"  Their  Lordships  think  that  it  was  too  late  for  the  applicant  to 
make  the  objection ;  and  even  if  it  were  not  too  late  for  him  to 
make  the  objection  before  the  High  Court,  there  was  no  evidence 
to  justify  the  High  Court  in  arriving  at  the  conclusion  that  there 
was  an  inadequacy  of  price  occasioned  by  the  non-statement  of  the 
revenue  in  the  salerprodamation.  Under  these  circumstances  their 
Lordships  will  humbly  advise  Her  Majesty  to  reverse  the  decision 
of  the  High  Court  and  to  afl5rm  the  decision  of  the  first  Judge." 

In  the  above  case  before  the  Privy  Council  there  was  an  infringe- 
ment of  the  rule  in  s.  287  of  the  Code  of  Civil  Procedure,  which 
their  Lordships  held  would  entitle  the  decree-holder  or  any  person 
whose  immoveable  property  had  been  sold  to  apply  to  the  Court  to 
set  aside  the  sale  on  the  ground  of  a  material  irregularity  in  pub- 
lishing or  conducting  it.  S.  290  like  s.  287  is  in  subdivision  (a), 
general  rules,  and  both  those  sections  as  well  as  s.  811  are  in 
division  G  "  of  sale  and  delivery  of  property  "  in  Chapter  XIX  of 
the  Civil  Procedure  Code.  The  terms  of  ss.  287  and  290  are  almost 
equally  peremptory,  and  having  regard  to  those  sections  and  to  the 
above-mentioned  ruling  of  the  Privy  Council,  I  am  of  opinion  that 
infringement  of  the  rule  in  s.  290  of  the  Civil  Procedure  Code  does 
not  of  itself  vitiate  the  sale ;  that  it  is  a  material  irregularity  "  in 
publishing  the  sale  which  is  referred  to  in  s.  311  of  the  Code,  and 
that  no  Court  can,  without  evidence  and  upon  a  mere  supposition, 
properly  find  that  the  sale  of  immoveable  property  before  the  expira- 
tion of  thirty  days,  the  time  required  by  s.  290  of  the  Civil  Proce- 
dure Code,  did  cause  an  injury  to  the  applicant  by  causing  an  inade- 
quate price  to  be  bid  at  the  sale. 

Under  these  circumstances  I  would  allow  the  appeal  and  remand 
the  ease,  under  s.  562  of  the  Civil  Procedure  Code,  to  the  lower  Court 
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1889      for  re-trial  of  the  third  objection  in  aooordanoe  with  the  abore 
QjLSQjL  remarks. 

FfiAsu)  Appeal  dismissed. 

V, 

JjLQ  Lal 

^^I*  Be/on  Mr,  JmtHee  Makmood. 

BUPCHAND  AKD  OTHiBS  (PLAIVTIP78)  V.  SHAMSH-UL-JEHAN  (DsnnrDAm).* 

1889 

March  1 4*  Pre-em^tiow—  ConditiomU  decree— -DepotH  qf  pwehaie-money'-Appeal^Com- 

_   putation  of  time  allowed  for  pojfment^  Civil  Procedure  Code,  $,  214. 

In  a  Boit  for  pre-emption,  the  decree  of  the  Court  of  fint  initance  wac  conditional 
npon  payment  of  the  pnrchase-money  within  one  month  from  ite  date.  After  this 
period  had  expired  withont  payment,  the  defendants  appealed  from  the  decree.  The 
appeal  was  dif missed  and  the  decree  affirmed,  and  no  fresh  period  for  payment  was 
expressly  allowed  hy  the  decree  of  the  appellate  Conrt 

Seld  that  the  decree  of  the  appellate  Court  must  he  taken  to  hsTe  inoorpormted 
the  terms  of  the  decree  of  the  Court  of  first  instance,  that  the  period  of  one  month 
allowed  for  payment  of  the  purchase-money  must  he  calculated  from  the  date  of  the 
appellate  Court's  decree,  and  that  payment  hy  the  decree-holder  within  one  month 
from  that  date  .was  in  time.  Skokrat  Singh  Bridgman  {1\  Lnchman  F^read 
Singh  Eiehtm  Peread  Singh  (2),  Oobardhan  Dae  t.  Gopal  Earn  (S),  ifoor  AU 
Chowdhwri  v.  Koni  Meah  (4),  and  Daulat  v.  Bhukandas  Manekehand  (5)  referred  to* 

The  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
the  Court. 

Mimshi  Madho  Prasad^  for  the  appellants. 

Mr.  Dwarka  Nath  Banerji,  for  the  respondent. 

Mahmood,  J. — The  facts  of  the  case  are  the  following  : — 

The  plaintiffs  decree-holders  in  this  case,  appellants  before  me, 
obtained  a  decree  for  pre-emption  from  the  Court  of  first  instance 
on  the  12th  September,  1887,  which  directed  that  the  pre-emptor 
was  to  obtain  possession  of  the  pre-empted  property  on  payment  of 
a  sum  of  Es.  1,000  within  one  month  of  the  date  of  the  decree,  and 
on  failure  of  such  payment  the  decree  would  stand  cancelled  ;  in 

•  Second  Appeal,  No.  956  of  1888,  from  a  decree  of  T.  R.  Eedfem,  Esq., 
District  Judge  of  Bareilly,  dated  the  29th  March  1888,  confirming  a  decree  of  Baba 
Ganga  Prasad,  Munsif  of  Bareilly,  dated  the  14th  December  1887. 

(1)  I.  L.  E.,  4  AU.,  876.  (8)  I.  L.  R.,  7  All,  866. 

(2)  L  L.  E.,  8  Calc  2ia  (4)  I.  L.  E.,  13  Calc,  18. 

(6)  I.  L.  E.,  11  Bom.,  172. 
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other  words,  it  was  a  decree  which  aimed  at  being  in  oonformity  1889 
with  the  terms  of  s.  214  of  the  Civil  Procedure  Code.  Bup~ChI 

On  the  28th  October,  1887,  the  purchasers,  who  are  defendants-  v, 
respondents  before  me,  preferred  an  appeal  to  the  District  Judge,  ^  j^^^".^ 
but  the  appeal  was  dismissed  on  the  25th  November,  1887,  by  an 
order  confirming  the  decree  of  the  first  Court. 

Meanwhile  the  purchase-money  had  not  been  deposited,  but  after 
the  passing  of  the  appellate  Court's  decree,  the  pre-emptors  decree- 
holders,  appellants  before  me,  deposited  the  money  in  Court  on  the 
15th  December,  1887. 

To  the  deposit,  however,  objections  were  taken  by  the  judgment- 
debtors,  purchasers,  upon  the  ground  that  the  decree  by  its  very  terms 
had  become  unavailable  to  the  decree-holders  pre-emptors,  since  their 
deposit  was  not  made  within  the  period  allowed  by  the  decree. 
Both  the  Courts  have  concurred  in  accepting  this  view,  and  the 
application  for  execution  of  the  5th  December,  1887,  was  therefore 
rejected. 

It  is  from  this  order  passed  upon  the  application,  namely,  the 
learned  Judge's  order  of  the  29th  March,  1888,  that  this  second 
appesd  has  been  preferred,  and  the  main  contention  which  has  been 
pressed  upon  me  by  Mr.  Madho  Prasad  for  the  appellants  is  that, 
under  the  Full  Bench  ruling  in  Shohr at  Singh  v.  Bridgman  (1)  and 
in  Luehtnan  Persad  Singh  y.  Kishun  Parsad  Singh  (2)  and  the  inter- 
pretation put  upon  those  rulings  in  Qohardhan  Das  v.  Qopal  Ram 
(3),  the  only  decree  which  could  be  executed  is  the  appellate  decree, 
and  that  it  must  be  taken  to  have  incorporated  the  terms  of  the 
decree  of  the  first  Court  as  forming  part  of  the  appellate  decree  even 
to  the  extent  of  calculating  the  period  of  one  month  allowed  by 
the  first  Court's  decree  as  incorporated  in  the  appellate  Court's 
decree.  The  learned  pleader  for  this  contention  relies  upon  the 
ruling  of  the  Calcutta  High  Court  in  Noor  Ali  Chowdhuri  v.  Koni 
Meah  (4),  which  was  followed  by  the  Bombay  High  Court  in 
Daulat  V.  BhukandaB  Manehchand  (5),  and  argues  that  these  cases 


(6)  I.  L.  R.,  11  Bom.,  172. 
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1889  are  so  Bimilar  to  the  prindple  involyed  in  this  case  that  the  deposit 
B  p  Chxnd  December,  1887,  for  the  purpose  of  the  one  month 

V,       within  which  it  was  to  be  made,  must  be  taken  to  be  calculated  from 
^ Jbha^^^  the  date  of  the  appellate  Court's  decree,  which  is  the  only  decree 
capable  of  execution.   The  learned  pleader  also  relied  upon  the 
rulings  of  this  Court  in  Sheikh  Ewaz  v.  Mokuna  Bibi  (I)  and  in 
Bam  Sahai  v.  Oaya  (2)  which  followed  the  earlier  case. 

I  am  of  opinion  that  the  contention  urged  on  the  part  of  the 
appellants  is  sound.  Whatever  views  may  have  been  suggested  by 
the  consideration  that  the  original  decree  of  the  I2th  September, 
1887,  had  been  passed  fixing  one  month  from  the  date  of  the  decree 
within  which  the  purchase-money  was  to  be  deposited,  and  that  the 
period  had  terminated  before  the  appeal  was  filed  in  the  appellate 
Court,  thus  rendering  the  mandatory  part  of  the  decree  ineffective 
for  purposes  of  enforcement  of  possession,  I  cannot  forget  that  the 
effect  of  the  Full  Bench  ruling,  that  the  only  decree  that  can  be 
executed  is  the  appellate  decree,  is  entirely  in  favour  of  Mr.  Madho 
PraBodCs  contention.  The  cases  Noor  AH  Chaudhuri  v.  Koni  Meah 
(3)  and  Daulat  v.  Bhukandas  Manekchand  (4)  are  also  in  favour  of 
Mr.  Madho  Prasad^ %  contention,  and  I  hold  that  the  deposit  of  the 
5th  December,  1887,  was  within  time. 

In  the  result  I  decree  the  appeal,  and  setting  aside  the  order 
of  the  lower  Court,  remand  the  case  under  s.  562  of  the  Civil  Pro- 
cedure Code  for  such  further  proceedings  as  may  be  necessary  for 
the  purpose  of  executing  the  decree. 

Cauie  remanded  (5). 

(1)  1.  L.  R.,  1  All.,  \^2,      (3)  I.  L.  R.;  18  Calc,  13. 

(2)  I.  L.  R.,  7  All.,  107.      (4)  I.  L.  R.,  11  Bom.,  172. 

(5)  See  Sleo  Prasad  Lai  Thakur  Sat  (N.-W.  P.,  H.  C.  Rep.,  1868,  p.  254, 
Fall  Bench)  and  Chkidda  v.  Imdad  Susain  (Weekly  Notes,  1888,  p.  4). 
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EXTRAORDINARY  ORIGINAL  CIVIL. 


1889 
March  21. 


Srfore  8ir  John  JSd^e,  Ki.,  ChirfJuttiee,  and  Mr.  JmHee  StraigU, 

In  THi  MATTBB  OT  THi  WEST  HOPETOWN  TEA  COMPANY,  LIMITED. 

Comfanjf — JppHoaium  far  regutraHon—Act  X  qf  18G6  {Indian  Companies  Ae^ 
— Application  received  while  Act  X  of  1866  wae  in  farce^Delay  in  office 
of  Be^ietrar-^CerHfleate  pnrportinff  to  he  ieeued  nnder  Act  X  of  1866, 
bui  ieeued  qfter  repeal  thereqf  Act  VI  of  1882— I  of  1868  {General 
Claueee  Ad),  $,  6 — "  Froeeedinge  emmeneed^*^  Company  held  to  have  been 
nffietered  under  Act  X  of  lOe^Praetice—CoiU. 

Prior  to  the  Ist  May,  1882,  the  Secretary  and  Manager  of  a  projected  Company 
(which  was  to  be  limited  by  tbaree)  applied  to  the  Registrar  of  Joint  Stock  Companies 
for  a  certificate  of  incorporation  of  the  Company,  intending  that  it  should  be  regis- 
tered under  Act  X  of  1866,  the  Indian  Companies  Act  then  in  force,  and  forwarded 
the  memorandnm  and  articles  of  association  with  the  necessary  stamp-fees,  and  did 
CTerything  that  was  required  to  be  done  by  or  on  behalf  of  the  Company  to  obtain  a 
certificate  under  that  Act.  No  order  was  passed  by  the  Registrar  upon  this  applica- 
tion until  the  6th  May,  and  owing  to  delay,  for  which  the  applicants  were  not  respon- 
sible, registration  was  not  effected  and  the  certificate  was  not  issued  until  the  8rd  Jaly, 
when  a  certificate  was  given  purporting  to  be  granted  in  pursuance  of  Act  X  of  1866. 
Meanwhile,  on  the  1st  May,  1882,  the  Indian  Companies  Act  (VI  of  1882)  repealing 
Act  X  of  1866  came  into  force,  s.  28  of  which  provided  that  eveiy  share  in  any  Com- 
pany ihonld  be  deemed  to  have  been  taken  and  held  subject  to  payment  of  the  whole 
amount  thereof  in  cash,  unless  the  same  had  been  otherwise  determined  by  a  contract 
in  writing  filed  with  the  Registrar.  No  such  provision  existed  in  Act  X  of  1866. 
The  shareholders  of  the  Company  paid  nothing  upon  their  shares  in  cash ;  but  had 
agreed  (not  in  writing  filed  with  the  Registrar)  that,  in  consideration  of  certain 
property  conveyed  by  them  to  the  Company  at  the  time  of  its  formiition,  fully  paid-up 
shares  were  to  be  allotted  to  them.  Subsequently,  the  Company  having  gone  into 
liquidation,  the  Official  Liquidator  sought  to  make  the  shareholders  cootributories  to 
the  assets  of  the  Company  as  the  holders  of  shares  upon  which  nothing  had  been  paid, 
with  reference  to  s.  28  of  the  Indian  Companies  Act  VI.  of  1882. 

Seld  that  the  proceedings  for  obtaining  registratioa  of  the  Company  and  a  grant  of 
a  certificate  of  such  registration,  commenced,  within  the  meaning  of  s.  6  of  the  Oeneral 
Clauses  Act,  when  the  memorandum  and  articles  of  association  were  received  in  the 
Registrar's  office  in  April,  1882,  while  Act  X  of  1866  was  in  force ;  that  therefore  the 
repeal  of  that  Act  by  Act  VI  of  1882  did  not  affect  those  proceedings ;  that  consequently 
the  Company  must  be  taken  to  have  been  incorporated  under  the  former  Act ;  and  that 
the  provisions  of  s.  28  of  Act  VI  of  1882  not  being  applicable,  the  shareholders  were 
not  liable  to  be  placed  on  the  list  of  contribntories  as  not  having  ^aid  the  fall 
amount  of  their  shares. 
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1889         The  Official  Liquidator*!  application  to  place  the  thareholderi  vpoa  the  lift  of 

 contribotoriet  haTing  been  bond  fide  made  io  the  liquidation,  the  Coort  ordered  that 

In  thb  mat-  the  costs  of  each  side  should  be  paid  as  a  first  charge  out  the  estate. 

TBR  OP  THB 

"W  isT  HoPB-  This  case  was  transferred  by  the  High  Court,  tmder  s.  25  read 
TowH  Tea  ^j^Jj    547  (jiyfl  Procedure  Code,  to  its  own  file  from  the 

LiMiTBD.'  Court  of  the  Distriot  Judge  of  Saharanpur,  and  the  oircumstanoea 
connected  with  the  transfer  are  stated  in  the  report  at  L  L.  K.,  9 
All.,  180.   The  facts  of  the  case  were  as  follows: — 

On  or  about  the  13th  June,  1860,  a  Company  called  tiie  West 
Hopetown  Tea  Company,  Limited,  the  object  of  which  was  the 
cultivation  of  tea  at  a  plantation  called  the  West  Hopetown  Estate 
near  Dehra  Bun,  was  registered  under  Act  XTX  of  1857,  the 
Indian  Companies  Act  then  in  force.  Its  nominal  capital  was 
Bs.  1,09,000  in  18^  shares  of  Bs.  O^OOO  each.  Early  in  1882  it  was 
determined  to  re-construct  the  Company,  the  principal  reason 
assigned  being  that  the  shares  were  too  large  to  be  readily  saleable. 
On  the  11th  March,  1882,  an  extraordinary  general  meeting  of  the 
shareholders  was  called  for  the  purpose  of  considering  a  scheme  of 
re-construction,  and  certain  resolutions  were  passed,  and  were  con- 
firmed by  another  extraordinary  general  meeting  held  on  the  27th 
March.  At  the  latter  meeting  all  the  shareholders  of  the  Company 
(nine  persons)  were  present,  either  in  person  or  by  proi^.  The  reso- 
lutions passed  were  as  follows : — 

That  the  Company  be  wound  up  yoluntarily,  and  that  Mr.  C.  G.  Yansittaii 
be  and  heneby  is  appointed  liquidator  for  the  purpose  <^  such  winding  up. 

*'2.  That  the  following  scheme  of  re-construetion  be,  and  the  same  is  hereby, 
approred,  vw.,  that  a  new  Company  be  incorporated  under  the  Indian  Companies  Act 
X  of  of  1866,  as  a  Company  limited  by  shares,  by  the  name  of  the  West  Hopetown 
Tea  Company,  Limited,  with  a  capital  of  Bs.  3,00,000  divided  Into  8,000  sharea  of 
Rs.  100  each,  with  power  to  increase,  and  having  power  to  acquire  and  take  over  the 
business,  property  and  lial^Iitiea  of  this  Company ;  that  of  the  capital,  Be.  §,60,700 
be  allotted  to  the  shareholders  of  this  Company,  being  at  the  rate  of  twenty-three 
fhlly  pud  up  shares  in  the  new  Company  for  every  Rs.  1,000  invested  by  ehar^otden 
in  this  Company,  and  the  balance  of  the  8,000  shares  be  issued  by  the  Directors 
when  and  as  they  think  fit ;  that  the  said  liquidator  be  and  is  hereby  authorised,  pur- 
suant to  B.  176,  Indian  Companies  Act,  X  of  1866,  to  sell  to  am^h  ne#  Company  upon 
the  above  terms  the  property  of  this  Company,  but  so  that  the  new  Complmy  shall  also 
undertake  all  the  liabilities  of  this  Company^  and  shall  pay  the  coats  of  miiding  np  % 
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and  tliat  the  said  liqaidator  be  and  is  hereby  aatborized  to  execate  aod  do  all  rach  jggg 
things  as  may  be  neeessaiy  far  oarrying  oat  the  above  seheme  into  effect." 


On  the  8th  April,  1889,  the  following  letter  was  sent ™" 

♦  ^  '         „        -  TBE  OF  THE 

••No.186,  WbstHopi. 
"  Webt  HopETOWir  Tea  Co.,  LnoTED,  Dehea  Due.  town  Tea 

m  4pHi  im.  coMPANT, 

"  n  ihe  Mi^iMtrar  qf  JoH^t  Stock  Oamfmef,  dlMMad,  Limitei). 
"  SlE, — I  enclose  herein  the  following  papers:— 

•*  (i)  Dnly  stamped  and  execnted  memorandnm  and  articles  of  association  of  the 
West  Hopetown'Tea  Company,  Liinited. 

(ii)  Treasury  reoeipt  for  Ba,  926  paid  iptp  the  Dehrg  fr^mrf,  99  requised 
imd«ra.  17.  Act  X  of 

(ill)  Treasury  receipt^  Ptde  my  No.  175  of  1st  instant. 
«  Kindly  retnm  the  receipts  to  me  after  yon  have  done  mQk  them,  and  mat 
me  a  cartlAeata  ol  ioeorporatiDn. 

Tpnrs^ 

C.  G.  VANSITTABT, 
Seeretany  tmi  Mamagw*' 

Upon  thU  letter  the  following  memwrndujo,  dated  the  ?8th 
April  1882,  and  initialled  E.  B.  G.  (initials  of  the  Head  Assiat- 
ant  of  the  Begistration  Offloe,  Allahabad)  was  endorsed:^ 

''Mr.  Yansittart  has  sent  for  registration  the  memorandnm  of  assooiatioB  and 
articles  of  assodatioB  of  the  West  Hppetown  Tea  Company;  and  hi^s  paid  into  the 
Dehra  Don  Treasury  on  account  of  registration  fees  Bs.  235,  but  we  only  requifff 
Bs.  156,  according  to  the  following  calculation : — 

"  Table  B.,  Act  X  oi  1866. 

Bs. 

For  a  cai^tal  of  Bs.  20,000   ...  ...  ...  ...  40 

Above  Bs.  20,000  op  to  Bs.  50,000,  Bs.  20  for  eaeh  Bs.  lO^OOO  ...  60 
Above  Bs.  50,000  up  to  Bs.  1,00,000,  Be.  5  for  each  Be.  10,000  ...  26 
Above  Bs.  1,00,000,  Be.  1  for  each  Bs  10,000,  t.s.,  Bs.  8.00,000 

in  this  case  ...  ...  ...  20 

Total  ...  146 

for  registering  articles  of  association     ...  ...  ...  6 

Certificate  of  registration     ...  ...  •••  ...  6 

Total  ...  156 
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^  I  do  not  know  bow  thif  b  to  be  remedied.  We  mutt  ghre  a  eertifloete  of 

 regie tration.  In  tbit  certiilcete  we  sbell  bave  to  etate  tbe  amoont  paid.  If  we  enter 

TIB  OF  TBM  ^'  ^^^^  P^^'       Company  will  bold  a  oertifleate  aa 

Wbst  Hopb-  baving  paid  a  larger  enm  tban  tbey  actoally  did.  80  tbat  tbe  refand»  if  it  be  giTen, 
TOWN  Tba.   mnft  be  made  before  tbe  Company  ii  regiitered." 

COHFANT, 

LiMiTBD.  After  the  29th  April,  no  farther  steps  were  taken  in  the  Begu- 
tration  Department  until  the  6th  May,  when  the  (Mdating  Be- 
gistrar  of  Joint  Stock  Companies  made  the  following  order :— - 

"Befnnd  tbe  exoeie  and  tben  regiater,  ebowing  tbe  proper  feea.** 

Between  these  two  dates,  that  is,  on  the  Ist  May  1882,  the 
Indian  Companies  Aot,  YI  of  1882,  repealing  Aot  X  of  1866  came 
into  force,  having  reoeiyed  the  assent  of  the  GK)Temor-GFeneral  on 
the  24th  Febmaiy.  After  a  further  delay  of  nearly  a  fortnight, 
the  Head  Assistant  sent  the  following  letter:— 

"No.  40. 

im  jToy  I88S. 

"To  C.  VamUtart,  JBsqwire,  Seentary  and  Mama^^r,  Wett  SopHown  Tea  Co.,  ' 

Limiied, 

81B,— In  reply  to  yonr  No.  186,  dated  8tb  ultimo,  I  baye  tbe  honour  to  potnt 
out  tbat  yon  bave  paid  Bi.  70  too  mncb  on  aooonnt  of  regiatraUon  feee.  Tbe  capital 
of  yonr  Company  ia  Bs.  8,00,000.  Tbe  feee  payable  by  yon  are  aa  f oUowi,  calcnlated 
according  to  Table  B.  of  Act  X  of  1866 

Bt. 

For  tbe  first  Ba.  20,000      ...  ...  ...  ...  40 

Above  Be.  80,000  np  to  Bi.  50,000,  Be.  20  for  eaob  Bi.  10,000  ...  60 
Above  Be.  60.000  np  to  Bt.  1,00,000,  Bt.  6  for  eaob  Bt.  10,000  ...  25 
Above  Bt.  1,00,000,  Be.  1  for  eacb  Be.  10,000       ...  ^  20 


Total 


145 


For  registering  articlee  of  aeeodation 
For  certificate  of  registration 


Total 


155 


"  Ton  sbonld  apply  to  the  Collector  for  a  refiind  of  Be.  70.  When  yoa  bave 
obtained  tbe  reftind,  I  shall  feel  obliged  by  yonr  intimating  tbe  fact  to  me,  aa  nniil 
tben  I  sbaU  not  be  able  to  register  tbe  papen  sent  by  yon." 
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This  letter  was  signed  by  both  the  Head  Assistant  and  the  ]889 

Officiating  Registrar.   On  the  23rd  Jane,  1882,  the  following  i„  ^hb  icat- 

answer  was  returned : —  tsb  of  thb 

„     „  Wbst  Hops. 

**  Wbbt  HoPBTOWir,  towh  Tba 

Jun§  2M,  18S2.  Compavt, 


"  To  tie  Begittrar,  JwU  Shek  Chm^amei,  AUakahad," 

"  Snty^With  reference  to  year  No.  40,  dated  the  19th  altimo,  I  now  beg  to 
advise  you  that  the  Bi.  70  orerpaid  has  been  refunded  to  me  by  the  Dehra  Dnn 
Treasory,  and  I  beg  to  thank  yon  for  pointing  ont  the  error. 

Tonrs  faithfully, 

C.  O.  Vaksittabt, 

Secretarff  and  Mamagw^ 

In  reply,  the  Head  Assistant,  on  the  8th  July,  1882,  forwarded 
a  oertifloate  of  .registration  to  the  following  efEeot : — 

^Li  the  office  of  the  Begistrar  of  Joint  Stock  Companies,  North- Western 
Provinces  and  Ondh. 

InikBrnfOUtoJike  WutSopetown  Tea  Compaa^,  Limited, 
I  do  hereby  certify  that,  pursuant  to  Act  X  of  1866  of  the  Legidative  Council 
of  India,  entitled  the  Indian  Companies  Act,  memorandum  of  association  and  articles 
of  association  have  been  this  day  filed  and  registered  in  my  office,  and  that  the  said 
Company  has  been  duly  incorporated,  and  is  a  company  limited  by  shares  pursuant 
to  the  provisions  of  the  said  Act. 

"3rd  Jnlsf,  1882,  at  AUakabad. 

T.  Bbnsok, 

"  Ai$ittamtn$giitrarqf  Jaitii  Shek  Chmpanies,  N-W.  P.  and  Oudk." 

Clause  3  of  the  Memorandum  of  Association,  stating  the  objects 
for  which  the  Company  was  established,  contained  the  following 
Bub-dauBe:— 

"  (a)  To  purchase  or  otherwise  acquire  and  undertake  all  the  business,  property 
and  liabilities  of  the  West  Hopetown  Tea  Company,  Limited  (now  in  liquidation), 
and  of  any  other  Company,  together  with  the  manufactories,  land,  buildings,  plant, 
stock-in-trade,  chattels  and  effects  used  in  the  said  busineas,  and  the  contracts 
subsisting  in  reUtion  thereto,  and  the  good-will  thereof." 

The  following  clauses  in  the  articles  of  association  had  reference 
to  the  same  subject : — 

*<4.  The  Board  of  Directors  may,  upon  such  terms  and  conditions  as  they  think 
fit,  purchase  and  acquire  aU  the  business,  property  and  liabilides  of  the  West  Hope- 
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]gg9  1^  Obmptny,  Limited  (now  ib  lk|«id4tioii),  logHlifr  with  the  iMamihctori<e, 

 landf,  bnlNUiigt,  plasty  ftock-in-tride,  obatteli  aod  effecU  used  in  tiM  said  bioMW, 

Iif  Tfll  Hi^-  coDtncts  rabsisting  in  relation  thereto,  and  the  good-will  thereof. 

"Wm  Hoft-  "  ^*  ^^"'^  ^°  ^®  Compaoy  ihall  be  aUotted  to  tiich  person  and  in  inch  manner 
TbwK  TtA  the  Directors  shall  think  fit ;  bnt  the  D(re6MrS  shall,  in  pnrananoe  of  an  agreement 
CoMPAKT,  made  with  the  liquidator  of  the  West  flopetown  Tea  Company,  Limited  (now  in 
hamaih    liquidation),  aUot»  as  therein  provided*  the  nnmber  of  ehares  speaitted  in  the  agreement. 

*<18.  Fully  paidnp  shares  taken  by  the  members  of  the  West  Hopetown  Tea 
Company,  Limited  (now  in  liquidation),  in  payment  for  the  business  and  property,  kc^ 
o^  the  said  Company  shall,  for  all  purposes,  be  considered  as  shares  on  whieh 
the  whole  amount  due  has  been  paid  in  cash;  and  no  holder  of  any  such  share  shall 
in  respect  thereof  be  liable  to  pay  any  future  sum  thereon.** 

It  WM  stated  at  th^  hearing  of  the  ease  that  an  agreement  to 
the  efieot  motioned  in  clauses  12  and  13,  and  in  oonformiiy  with 
the  resolutioa  pas^  by  thd  sharehoklM  of  th^  old  Oatapany  on 
the  11th  and  27th  Maroh,  1882,  was  exdoatod;  b«k  luiiher  the 
original  nor  any  eopy  was  produoed;  no  trace  of  it  was  to  be 
found  at  the  ofiSce  of  the  Registrar  of  Joint  Stodc  Oonpi^uflty 
and  it  was  not  stated  were  the  paities  to  iia  execution. 
Apart  from  the  resolutions  aboye  referred  to,  and  clause  13  of  the 
articles  of  assodation,  there  was  no  contract  of  the  kind  mentionad 
in  s.  £8  of  the  Induin  Companies  Act,  YI  of  1882. 

In  March,  1886,  the  principal  creditor  of  the  Oompany,  the 
Delhi  and  London  Bank,  applied,  under  s.  128  {d)ot  the  Act,  that 
the  Oompany  should  be  wound  up,  and  the  application  was  granted 
without  q[vposition.  The  windifig-np  ptoiMedings  wm  initiated  in 
the  Court  of  the  District  Judge  of  Saharaiqw,  bat  were  traioCerred 
to  the  High  Ooort  as  already  stated  (1).  <hm^  to  wious  ixuses, 
which  need  not  be  stated,  the  list  of  contributories  ^  not  oome 
More  flie  Oonrt  f^r  nMwiesA  wfcil  April,  1888.  The  official 
liquidator,  applying  s.  28  of  Act  YI  of  1882,  entered  upon  l&e 
list  all  those  shareholders  who  had  been  members  of  the  old 
Company  and  who,  in  exchange  for  the  propearfgr  and  kunaesa  of 
that  Com|>ftiiy  and  in  accordance  with  clause  13  -ot  the  artides  of 
association  of  the  new  Company,  had  received  ^Aaras  pnrportiag 
to  be  ful]y  paid  up,  as  having  paid  nothing  open  their  shores,  and 

(1)  I.  L.R.«9A11.180. 
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as  ooBBequently  liable  to  oontribute  to  tJie  Company's  assets  to  i889 
the  fuU  value  of  those  shaareSi  upon  the  principle  laid  down  in 
FothergiWB  Caee  (1),  SpargoU  Case  (2),  Andress^a  Case  (8),  WTUte^s  tbb  of  thb 
Case  (4),  Piagin  and  GilTs  Case  <5),  and  ottier  oases  dedded  upon  the  ^wk^?^' 
corresponding  s.  25  of  the  English  Companies  Act  of  1867.   The  Oouvawz, 
fdiareholders  objected  that  the  Company  must  be  held  to  have 
been  incorporated,  not  under  Act  VI  of  1882,  but  under  the  f  c^ei 
Companies  Actj  X  of  1866,  which  contained  no  provision  simihtf 
to  s.  28  of  the  Act  of  1882,  and  under  which,  therefore,  contracts 
for  the  payment  of  shares  otherwise  than  in  cash  were  valid. 

Mr.  A  Straohey,  for  the  official  liquidator,  contended  that  at 
the  time  when  the  certificate  of  registration  was  issued,  the  8th 
July,  1882,  Act  X  of  1866  was  no  longer  in  force,  and  that  the 
Begistrar  had  no  power  to  grant  a  certificate  under  a  repealed  Act, 
pr  otherwise  than  unde;r  Act  VI  of  1882.  It  could  not  be  said 
that,  prior  to  the  repeal,  which  took  effect  on  the  1st  May,  1882, 
there  had  been  any  proceedings  commenced''  within  the  meaning 
of  s.  6  of  the  General  Clauses  Act  (I  of  1868),  so  as  to  save  the 
application  of  Act  X  of  1866.  All  that  had  occurred  was  that 
an  application  for  registration  was  made  on  the  8th  April,  1882, 
but  no  order  or  action  of  any  kind  was  taken  upon  that  application 
until  after  the  1st  May,  and  there  was  no  authority  for  the  propo- 
sition that  a  mere  application  to  a  public  officer,  without  any  action 
on  the  part  of  th^t  officer  himself,  fell  within  the  description  of 
"  proceedings  commenced."  The  nearest  case  was  where  some  order 
had  actually  been  passed,  prior  to  the  repeal,  upon  such  application : 
Vidya  Earn  v.  Chandra  Shekaram  (6).  No  action  can  be  taken  for 
the  first  time  under  a  repealed  statute,  as  distinguished  from  steps 
consequent  upon,  and  for  the  purpose  of  maintaining  the  operation 
of,  action  previously  taken.  A  step  taken  for  the  first  time  is  a 
sepasate  proceeding.  [He  also  referred  to  Shivram  Uda  Bam  v. 
Kondiba  (7j,  Batansi  KalianjTs  Case  (8),  and  B.  v.  Denton  (9)]. 

(1)  L.  E.,  8  Cb.  270.  (6)  L.  R.,  6  Ch.  D.  681. 

I  2)  L.  R.,  8  Ch.  407.  (6)  I.  L.  R.,  4  Bom.  163. 

<  3)  L.  R.,  8  Ch.  D.  126.  (71  I.  L.  R.,  8  Bom.  340. 

(4)  L.  R.,  10  Ch.  J).  720;  (8)  I.  L.  R.,  2  Bom.  148. 

12  Ch.  D.  511.  (9)  21  L  J.  M.  C.  208. 
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1889         [Edob,  0.  J.— Aooording  to  your  argument,  the  proceedings 

Ik  thb  mat-  oommenoed  until  the  certificate  of  registration  was 

TSB  OF  THB  grautecL  But  that  was  what  determined  the  proceedings,  and  oan- 

Tbi"      ^  tJ^®  ^  fro^  which  the  commencement  of  the  proceedings 

CoMPAKT.  ia  to  date.] 
Limited. 

We  say  that  the  proceedings  commenced  with  the  Eegistrar's 
order  of  the  6th  May,  1882,  directing  registration  after  the  refund 
of  the  excess  payment  That  was  subsequent  to  the  repeal  of  Act 
X  of  1866.  Next,  the  letter  of  the  23rd  June,  1882,  from  the 
Secretary  and  Manager,  which  was  written  nearly  two  months  after 
Act  VI  of  1882  had  come  into  force,  at  a  time  when  the  writer 
knew  nothing  had  yet  been  done  by  the  Eegistrar,  was  substantially 
a  fresh  application.  If  not  a  fresh  application,  the  writer  must  be 
presumed  to  have  known  that  the  law  had  been  altered  since  his 
letter  of  the  8th  April,  and  his  renewal  of  the  application  in  June 
was  equivalent  to  acquiescence  in  its  being  governed  by  the  new 
law.  [He  referred  to  the  observations  of  Jessel,  M.  E.,  in  Sasluck 
V.  Pedky  (1)]. 

The  Hon.  T.  Oonlan,  Mr.  ff.  Vansittart,  and  Mr.  J.  0.  Mul- 
lali/f  for  the  shareholders,  contended  that  s  6  of  the  General  Glauses 
Act  was  applicable,  and  also  s.  2(6)  and  s.  251  of  Act  YI  of  1882. 
The  certificate  of  registration  showed,  upon  its  face,  that  it  was 
granted  under  Act  X  of  1866,  and  the  resolutions  of  the  11th  and 
27th  March,  1882,  the  memorandum  and  articles  of  association, 
all  showed  a  dear  intention  that  the  Company  should  be  incor- 
porated under  Act  X  of  1866  only.  The  Eegistrar  could  have  no 
power,  upon  an  application  for  incorporation  under  Act  X  of  1866, 
to  issue  a  certificate  under  Act  YI  of  1882. 

Mr.  A.  Stracheyy  in  reply. 

Edob,  G.  J. — This  is  an  application  made  on  behalf  of  the 
liquidator  of  the  West  Hopetown  Tea  Gompany,  Limited,  now  in 
liquidation,  to  settle  a  list  of  contributories,  and  to  place  on  that 
list  of  contributories  some  of  the  original  shareholders  and  some 

(l)L.B,  19£q.  27L 
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otheir  shareholders  who  have  taken  from  the  original  shareholders  i889 
by  assignment  or  otherwise.  A  Company  had  been  registered 
under  Aot  XIX  of  1857  bearing  the  same  name  as  the  present  tbbofthb 
Company.  That  Company  had  been  registered  on  or  about  the  ^^^"^Z 
13th  June,  1860.  It  was  considered ,  advisable  for  certain  bond  fide  Coxpavt, 
reasons  which  we  need  not  now  go  into,  that  the  Company  which 
had  been  registered  under  Act  XIX  of  1857  should  be  reconstruct- 
ed, and  that  the  share  capital  should  be  divided  into  shares  of 
smaller  amount.  On  the  11th  March,  1882,  the  shareholders  of  the 
then  Company  accordingly  resolved  to  reconstruct  the  Company, 
and  on  the  27th  March  that  resolution  was  confirmed  at  an  extra- 
ordinary meeting  of  the  shareholders.  The  shareholders  agreed 
amongst  themselves  in  what  proportion  the  shares  of  the  new 
Company  should  be  allotted,  such  shares  representing  the  then 
existing  interest  of  the  shareholders  in  the  assets  of  the  Company. 
In  pursuance  of  that  resolution,  a  memorandum  and  articles  of 
association  were  prepared  and  stamped,  and  were  dated  the  8th 
April,  1882,  and  on  that  day  were  forwarded  by  the  Secretary  and 
Manager  of  the  then  existing  Company  to  the  Begistrar  of  Joint 
Stock  Companies  at  Allahabad  for  registration.  The  Secretary's 
letter  was  as  follows : — 

"  JDekra  Dun,  m  AprU  1882. 

^  To  the  Begistnr,  Joint  Stock  Compuiief,  Allahabad. 

"  Sir^^I  ODolose  herein  the  following  papers : — 

"  I. — Dnly  stamped  and  ezecated  memo,  and  articles  of  association  of  the  West 
Hopetown  Tea  Company,  Limited. 

"  2.— Treasnrj  receipt  for  Bs.  225  paid  into  the  Dehra  treasury,  as  required 
under  s.  17,  Act  X  of  1866. 

*'  3.— Treasury  receipt,  vide  my  No.  175,  dated  1st  instant. 

"  Kindly  return  the  receipts  to  ma  after  you  have  done  with  them  and  grant 
me  a  certificate  of  incorporation." 

That  application  was  receiyed  by  the  Eegistrar  in  due  course  of 
post.  The  question  then  arose  in  the  office  of  the  Begistrar  as  to 
the  amount  of  the  stamp  which  should  be  paid,  and  ultimately  it 
was  ascertained  that  the  stamp-fee  which  had  been  paid  exceeded  by 
Bs.  70  the  conrect  stamp-fee,  and  an  order  was  made  on  the  6th 
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1889     May,  1S82^  to  refund  the  exoesa.  The  result  was  that  prior  to  tiie 
IirTHB  MiLT  ^  ^''^^         eT«fything  that  was  required  to  be  done  by  or  on 
Tsm  or  TBB  behalf  of  tile  new  Oosnpany  to  obtain  its  o^ifioate  of  registratim 
^^^^^-underAstX  of  1866  was  done.   They  hltd,  in  f  aot,  paid  Be.  70  in 
€oifP4irT,  excess  of  the  staaip  wbidi  was  required.   Owing  to  delay  m  the 
LiiciTBo.  ^^fg^  ^1      BegshstTar,  and  to  so  eause  for  which  the  applicants 
&r  registration  and  grant  of  o^fioajte  could  be  held  respoosiUei 
tiie  Company  was  not  registered  wd  the  oertifloate  wss  not  iflsned 
nntil  tiie  3id  July,  1883.   On  tiie  3rd  July,  1882,  the  oerti&Qate 
of  inoorpenutiDn  was  issoed  under  the  hand  of  the  .Amstaot  Begis^ 
trar  of  Joint  Stodi:  €onpames  of  the  North- W« 
Oudh.   It  in  terms  purported  to  be  granted  in  pwraanee  of  ActX 
of  1866. 

It  is  quite  ^dear  that  the  application  for  registn^ion  And  for 
grant  of  oertifieate  was  made  whilst  Act  X  of  1866  was  i^  f  onoe* 
That  i^>^caiion  was  for  registration  and  the  grant  of  a  oertifif 
^  under  Act  X  of  1866  and  not  under  the  Act  of  1882,  whieh 
oame  into  fmm  on  the  1^  May  in  that  year.  The  Act  which 
parties  desired  the  Company  to  be  registeced  under  was  the 
Act  which  was  in  foroeat  the  time  When  they  made  the  application, 
namely,  Act  X  of  1866,  and  they  never  desired  or  requested  to  be 
registered  under  the  Act  of  1882.  If  were  s^  to  look  at  the  certi- 
ficate itself,  it  purports  to  be  a  certificate  of  regiafarstion  under  Act 
X,  1866,  and  not  of  registration  under  Act  VI  of  1882.  We  can 
have  no  doubt  that  the  Assistant  Registrar  in  issuing  that  certificate 
intended  it  to  be  a  eertifioate  of  registration  under  Act  X  of  1866. 

The  shareholders  in  the  old  Company  which  registered 
under  Act  XIX  of  1857,asl  have  said,  agreed  to  transfer  their 
interest  in  the  concern  to  the  new  Company  in  oonsidemtion  of  the 
paid-up  shares  issued  to  them.  No  contract  in  writing  was  filed 
with  the  Begifitrar  of  Joint  Stock  Companies  under  s.  28  of  Act 
VI  of  1882  at  or  before  the  issue  of  such  shares.  That  is  admitted 
on  all  hands  here.  The  contention  before  us  on  behalf  olthe 
liquidator  is  that  Act  X  of  1866  having  expired  on  the  1st  May, 
1882,  the  Company  must  be  deemed  to  have  been  registered  and 
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the  oertifioate  of  registratioa  granted  under  Act  YI  of  1882  and  1869 
not  under  Act  X  of  1866.   If  that  oontention  on  behalf  of  the  i»  thb  mat. 
liquidator  were  a  good  contention  in  law  or  in  f  act,  the  respondents  ^^^^ 
bef  OM  us  would  be  liable  to  be  placed  i^n  the  list  of  contribu-  xbi. 
toriea ;  on  the  other  hand,  if  that  contention  faifa,  it  is  not  oon- 
tested  before  us  on  behalf  of  the  liquidator,  that  ihe  respondents 
before  us,  or  an j  of  them,  would  be  liable  to  be  placed  on  the  list 
of  contribatorieB  in  the  winding-up  of  tbe  Company. 

It  appears  to  us  that  in  deciding  this  case  we  must  have  regard 
to  Act  I  of  1868.  Bj  8.  6  of  that  Act  it  is  enacted :— "  The 
repeal  of  ai^  Statute,  Act  or  Begulation,  shall  not  affect  anythiug 
done  or  any  offence  committed,  or  any  fine  or  penalty  incurred,  or 
any  proceedings  commenced  before  the  repealing  Act  shall  have 
come  into  t>peratiQn." 

Act  YI  of  18^2  was,  so  far  as  Act  X  of  1866  was  concerned,  a 
repealing  Act  within  the  meaning  of  ^  6  of  Act  I  of  1868.  It 
is  contended  on  behalf  of  the  liquidator  that  the  application  for 
registration  and  for  a  oeitificate  of  je^^istration  to  be  granted  made 
to  the  Begistrar  of  Joint  Stock  Oompanies  and  received  by  him 
whilst  Act  X  of  1866  was  in  force,  was  not  a  commencement  of 
proceedings  within  the  meaning  of  a.  6  oi  Aet  I  of  1868.  On 
behalf  of  the  liquidator  it  is  further  cont^Ekded  that  no  prooeedings 
can  be  considered  to  have  commenced  within  the  meaning  of  s.  6 
of  Act  I  of  1868,  nnless  and  until  an  official  or  judicial  order  of 
490me  kind  has  been  passed  in  a  proceeding  by  anexeoutiyeor  judi- 
•oial  officer.  With  ihat  contention  I  do  not  lagree.  It  appears  to 
me  that  in  ordinary  plain  English,  the  prooeedings  for  obtaining 
registration  of  this  new  Companyo  a  certifieate  of  regiatration, 
had  commenced  when  the  q[>plication  together  with  the  memoran- 
dumand  the  artides  oi  association  stamped  and  propedy  drawn  up 
were  received  in  the  office  of  the  Begistiar  in  Ajpnl  1882.  Accord- 
ing to  the  contention  on  behalf  of  the  liquidator,  there  was  no 
commencement  of  proceedings  at  all  in  this  case  in  the  ordinary 
meaning  of  the  term,  inasmuch  as  no  official  order  was  made  on 
the  application  until  the  grant  of  certificate.  The  granting  of  the 
nertificate  of  the  registration  of  the  Company  which  determine 
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1S89      the  prooeedings  cannot  be  the  act  from  which  the  comnlenoenient  of 
Ik  thb  mat       prooeedings  is  to  date.   I  am  dearly  of  opinion  that  the  pro- 
TBB  OF  THB  cocdings  for  obtaining  registration  and  a  grant  of  a  certificate  of 
^wk^Sa  '       registration  of  the  new  Company  had  commenced  Vithin  the 
Company,  meaning  of  s.  6  of  Act  I  of  1868  on  the  12th  April  1882,  and  whilst 
LiMiTBD.        ^     jygg  ^    j^^^  and  that  B.  6  of  Act  I  of  1868  applies 
to  this  case.   In  this  view  I  am  of  opinion  that  we  should  disallow 
this  application  which  has  been  made  on  behalf  of  the  liquidator. 

The  only  question  that  remains  is  the  question  of  costs.  I  am 
of  opinion  that  this  is  an  application  which  was  bond  fide  made  in 
this  liquidation,  and  that  it  is  an  application  with  regard  to  which 
we  should  not  saddle  the  oflScial  liquidator  personally  with  the 
payment  of  costs.  The  reasonable  and  proper  order  to  be  made  is 
that  the  costs  of  each  side  be  paid  as  aflrst  charge  out  of  theestatci 
and  that  order  we,  in  disallowing  the  application,  make. 

Btraioht,  J. — am  entirely  of  the  same  opinion.  The  appli- 
cation for  registration  was  made  while  Act  X  of  1866  was  in 
force.  It  is  therefore  to  be  inferred  that  the  persons  who  made 
that  application  contemplated  and  desired  that  the  Company  should 
be  registered  under  that  statute.  But  for  the  delay  which  took 
place  in  the  registration  office,  the  registration  would  have  been 
granted  while  the  Act  under  which  registration  had  been  asked  for 
was  in  operation,  but  by  reason  of  that  delay,  the  certificate  was 
not  granted  until  that  Act  was  no  longer  in  force.  Nerertheless, 
the  certificate,  which  was  granted  on  the  3rd  July,  was  granted,  as 
it  expressly  states,  under  Act  X  of  1866 ;  and^  in  my  opinion,  we 
should  not,  unless  constrained  to  do  so,  hold  that  it  was  granted 
under  Act  YI  of  1882.  I  am  entirely  of  the  same  opinion  as  the 
learned  Chief  Justice,  that,  for  the  reasons  he  has  fully  giren,  not 
only  was  a  proceeding  commenced  under  Act  X  of  1866,  as  inter- 
preted by  s.  6  of  the  General  Clauses  Act  (I  of  1888),  but  was 
carried,  through  and  completed  by  issue  of  the  registration  certifi- 
cate of  the  3rd  July,  1882,  in  the  manner  contemplated  by  that 
statute.   I  am  of  the  same  opinion  as  regards  the  question  of  costs. 

Application  r^'eetecL 
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CRIMINAL  REVISIONAL. 


1889 
April  1. 


Brfore  Mr.  Juti%e$  Straight, 

QUEEN-EMPRESS  v.  PAIAMBAB  BAEHSH. 

Praetice^ Contempt  of  court^Aei  XLV  <if  1860  (Fenal  Chde),  «.  228— Oimtiiaj 
Froeedure  Code,  si.  480,  587. 

The  procedure  laid  down  ins.  480  of  the  Criminal  Procednre  Code  shonld  he 
•trictly  followed.  The  proviBions  of  the  section  shonld  he  applied  then  and  there^ 
at  any  rate  hefore  its  rising,  hy  the  Court  in  whose  view  or  presence  a  contempt  has 
heen  committed  which  it  considers  shonld  he  dealt  with  under  s.  480. 

Where  a  Magistrate  in  whose  presence  contempt  was  committed  took  cognis- 
ance of  the  oifence  immediately,  hnt,  in  order  to  give  the  accused  an  opportnoity  of 
showing  canse,  postponed  his  final  order  for  some  dBjBt—held  that  snch  action^ 
thoagh  it  might  he  irregnlar,  was  not  illegal,  and,  as  the  accused  had  not  been  in 
any  way  prejudiced,  was  covered  hy  s.  637  of  the  Criminal  Procedure  Code. 

Seld  alto  that,  under  the  drcumstances,  it  was  doubtful  whether  there  was  any 
necessity  for  the  Magistrate  to  postponed  the  final  order  until  the  accused  had  had  an 
opportunity  of  showing  cause  against  it,  aud  that  he  should  have  directed  the  deten- 
tion of  the  accused,  and  dealt  with  the  matter  at  once  or  hefore  his  rising. 

The  petitioner  in  this  case  was  oonvioted  by  the  Deputy  Magis- 
trate of  Allahabad  of  contempt  of  court  under  s.  480  of  the  Cri- 
minal Procedure  Code,  and  sentenced  to  a  fine  of  Bs.  60,  or,  in 
default,  one  week's  simple  imprisonment.  He  was  a  mukhtar,  and 
on  the  1st  August,  1888,  was  conducting  the  case  of  an  accused 
person  then  being  tried  by  the  Magistrate  for  an  ofEence  punishable 
under  s.  9  of  Act  XII  of  1882.  During  the  argument  in  the  case, 
the  petitioner  appeared  to  have  lost  his  temper  with  the  Inspector 
of  the  Customs  Department,  who  was  prosecuting  on  behalf  of 
the  Crown,  and  spoke  to  him  in  such  a  way  that  the  Magis- 
trate interposed  and  checked  him.  He  then  repeatedly  said  excit- 
edly, "  Produce  it,  produce  it,"  i.e.,  produce  the  law  on  the  subject, 
and  continued  to  argue  the  case  in  an  excited  manner.  The 
Magistrate  having  observed  that  any  reasonable  argument  would 
receive  due  attention,  the  petitioner  replied,  "Perhaps,  perhaps," 
in  a  manner  implying  a  doubt  of  the  Court's  impartiality.  After 
continuing  for  some  time,  the  Magistrate  desired  him  to  address 
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1889     the  Oonrt  in  a  proper  manner  and  to  desist  from  talking  nonsense 
Qusnr-    ^"  ^f^^  gHftagu     or  further  measures  would  be  taken  with  him. 
£hpbb88   To  this  the  petitioner  replied,     BahiU  se  adalatrwaie  Aam"— 
PAI4MBAB  13^7  ^  Court  comes  every  day.   The  Magistrate  thereupon  made 
B4KH8H.  a  note  of  the  expression  used,  and  requested  the  petitioner  to 
explain  what  he  meant  by  it,  but  he  declined  to  reply  on  the 
ground  that  no  formal  proceeding  had  been  drawn  up.   He  also 
refused  to  sign  his  statement  to  this  effect.   The  Magistrate  then 
prepared  a  proceeding  embodying  the  facts  just  stated,  and  while 
this  was  being  done  the  petitioner  left  the  Oourt,  and,  though 
searched  for,  could  not  be  found  up  to  the  time  when  the  Court 
rose.   Next  day  (the  2nd  August)  he  applied  for  a  copy  of  the 
proceeding  before  giving  his  reply.   The  Magistrate  declined  to 
grant  a  copy,  and,  on  the  next  day,  the  reply  was  filed,    On  the 
6th  August  the  petitioner  applied  to  have  the  proceedings  stay^ 
until  he  oould  apply  for  a  transfer  under  the  provisions  of  ss.  626 
and  526A  of  the  Criminal  Procedure  Code.  The  Magistrate 
declined  to  stay  proceedings,  and,  on  the  9th  August,  proceeded  to 
convict  and  sentence  the  petitioner  as  above  stated. 

The  petitioner  appealed  to  the  Sessions  Judge,  who  dismissed 
the  appeal  and  confirmed  the  conviction  and  sentence.  It  was 
contended  on  behalf  of  the  appellant  that  the  Magistrate  could  not 
legally  call  upon  him  to  reply  until  a  formal  proceeding  had  been 
recorded,  that  he  did  not  refuse  to  sign  the  statement  which  he  had 
made,  that  he  did  not  leave  the  Magistrate's  Court  or  conceal  him- 
self, that  the  Magistrate  had  taken  evidence  against  him  in  his 
absence,  that  the  Magistrate  ought  not  to  have  refused  to  stay  pro- 
ceedings, that,  under  s.  480  of  the  Criminal  Procedure  Code,  the 
Magistrate  was  bound  to  pass  sentence  on  the  day  when  the  offence 
was  committed,  and  that  the  offence  was  committed  under  provoca- 
tion. In  the  course  of  his  judgment  the  Sessions  Judge  observed:— 
^'The  Magistarte  was  not,  in  my  judgment,  bonnd  to  pass 
sentence  on  the  same  day.  He  was  bound  to  take  cognizance  of 
the  matter  the  same  day,  and  did  so.  He  would  have  been  justified 
in  taking  time  to  consider  the  sentence  if  the  appellant  had  replied, 
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and  it  wid  desirable  that  he  Bhotdd  not  pass  his  order  in  the  heat  of  1889 
the  moment.   The  appellant's  refusal  to  file  a  reply  put  him  in  a  q^^^ 
diffictdty.   I  do  not  know  that  he  was  called  upon  to  wait  for  a  Bmpbxss 
reply,  but  there  was  nothing  illegal  in  doing  so^  and  the  aoonsed  p^irxBAtt 
was  dearly  not  prejudiced  by  that  course.   It  is  argued  that  the  Bakhsk. 
Magistrate  oughts  when  the  matter  was  not  or  could  not  be  con* 
eluded  in  one  day,  to  have  proceeded  according  to  s.  482  of  the 
Oriminal  Procedure  Code.   But  a  Court  is  required  to  resort  to  the 
provision^  Of  that  section  only  when  it  considers  tiiat  the  person 
accused  should  be  imprisoned  otherwise  than  in  dafault  of  payment 
of  fine.  It  is  not  Open  to  the  accused  to  force  a  Court  to  have 

recourse  to  those  provisions  by  refusing  or  delaying  to  reply  I 

fed  no  doubt  that  the  words  and  bearing  and  the  whole  attitude  of 
the  appellant  were  insolent  and  disrespectful  from  the  beginning. 
He  disregarded  the  Court's  admonition  to  urge  his  point  with  less 
heat  and  excitement^  implied  an  ofEensive  doubt  as  to  the  Courts 
impartiality,  and  said  finally  (using  his  own  version  of  what  he 
said),  '^M^ny  Courts  have  come  and  gone,"  words  of  obviously 
disrespectftd  import,  implying  that  he  had  seen  a  good  many 
Courts  come  and  go,  and  that  therefore  he  was  not  particularly 
impressed  by  the  dignity  of  the  particular  Court  before  which  he 
stood.  The  appellautt  was  no  doubt  guilty  of  a  gross  and  ooa* 
tiiiuous  contempt  of  Court.'' 

The  petitioner  applied  to  the  High  Court  for  revision  of  the 
orders  of  the  Magistrate  and  the  Sessions  Judge.  The  first  ground 
stated  in  the  petition  for  revision  was,  "  Because  the  learned  Magis- 
trate not  having  elected  to  foUow  the  procedure  Iwd  down  by  s.  480 
of  the  Oiminal  Procedure  Code,  the  conviction  tmd  the  sentence 
passed  upon  the  petitioner  are  illegal." 

Mr.  TT.  if.  ColviUy  for  the  petitioner. 

The  Public  Prosecutor  (Mr.  Q.  E.  A.  jRoas)^  for  the  Crown. 

STRAIGHT)  J  .—In  my  opinion  the  first  ground  taken  for  revision, 
though  it  has  some  force  ia  it  and  has  deserved  ocDsiderati<», 
cannot  prevail. 
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1889        I  agree  with  Mr.  CoMn  that  the  proviaioiis  of  t.  480  of  the 
Q^jjjjj^    Grimmal  Procedure  Code  were  intended  to  be  applied  then  and  ihere^ 
Empbbss   or  at  any  rate  before  its  rising  by  the  Oonrt  in  whose  yiew  or 
PiiIifBAB  presence  a  contempt  has  been  committed,  which  it  considers  conid 
BAKH8H.   i)e  properly  and  adequately  dealt  with  under  that  section,  and  that 
they  did  not  ordinarily  contemplate  such  action  as  was  adopted  by 
the  Deputy  Magistrate  in  the  present  case*   But  while  it  may  be 
his  procedure  was  irregular,  to  pronounce  it  illegal  is  quite  another 
thing,  and  knowing  as  I  do  the  difficulty  natire  magisterial  officers 
must  necessarily  at  times  be  placed  in  to  preserve  order  in  their 
Courts,  I  should  not  be  disposed  to  take  that  view  unless  coerced 
to  do  so  by  the  terms  of  the  statute.   It  is  perfectly  clear  that 
the  postponement  of  his  final  orders  in  the  matter  was  adopted  by 
the  Deputy  Magistrate  for  the  purpose  of  affording  the  petitioner 
an  opportunity  of  showing  cause  why  such  order  should  not  be 
made,  though  I  doubt  if  under  the  circumstances  disclosed  there 
was  any  necessity  for  the  Deputy  Magistrate  to  take  that  course. 
Anyhow  I  cannot  hold  that  the  petitioner  in  any  way  was  pre- 
judiced by  the  Deputy  Magistrate's  action,  and  as  I  think  at  most 
it  amounted  to  no  more  than  an  irregularity  of  procedure,  I  think 
it  was  cured  by  s.  537  of  the  Criminal  Procedure  Code.   The  first 
ground  for  revision  therefore  fails.  I  may  add,  however,  that  Courts 
when  resorting  to  a  use  of  s.  480  of  the  Criminal  Procedure  Code 
would  do  well  to  strictly  follow  the  procedure  therein  laid  down. 
Has  the  Deputy  Magistrate  in  the  present  instance  directed  the 
detention  of  the  petitioner  and  dealt  with  the  matter  at  once  or  before 
his  rising,  this  application  would  probably  have  never  been  made. 
Upon  the  findings  of  fact  recorded  by  the  learned  Judge  in  appeal 
which  I  must  accept,  and  the  statement  of  what  actually  occurred 
as  recorded  by  the  Deputy  Magistrate,  I  cannot  say  that  there  was 
no  contempt  of  the  kind  covered  by  s.  228  of  the  Penal  Code,  at  any 
rate  in  the  nature  of  prolonged  and  offensive  interruption  to  the 
Magistrate's  getting  on  with  the  case  he  was  engaged  in  trying.  I 
cannot,  however,  help  thinking  that  the  incident  was  inflamed 
somewhat  by  the  unfortunate  remark  of  the  Deputy  Magistrate  in 
the  course  of  which  the  >^ord  ^^behuda^^  was  used,  vrith  what 
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oontezt  IB  not  quite  olaar.  At  the  Bame  time  the  petitioner  would 
have  been  better  advised  when  time  was  given  him  for  reflection, 
had  he  apologised  and  expressed  his  regret  for  any  apparent,  but  as 
he  maintained  not  intended,  disoourtesy  or  interraption  to  the 
Court.  Looking  to  all  the  ciroumstances,  I  decline  to  disturb  the 
order  of  the  learned  Judge  confimung  that  of  the  Deputy  Magis- 
trate ;  but  as  I  do  not  regard  the  conduct  of  the  petitioner  as  of  a 
very  gross  or  serious  ohaxacter,  I  reduce  the  fine  to  Bs.  20,  or,  in 
default,  one  day's  simple  imprisonment.  If  realised,  the  difference 
between  that  and  the  Bs.  60  fine  inflicted  will  be  returned. 

Conviction  affirmed^  sentenced  varied. 


APPELLATE  CIVIL.  1889 

  April  27. 

Brfore  Mr,  JmHoe  Straight  and  Mr,  JmHee  l^rrdl. 
DILDIB  FATIMA  (PLAnmw)  v.  NARAIN  DAS  ahd  avothib 

(DBVBNDAirTS).* 

0Qwiife$—8mi  to  obtain  a  eUolaratory  decree— 8mU  to  eet  aside  a  ewmmarff  order 
—ConeequenHal  relief—Frasfer  to  have  jpropert^  released  from  attachment^ 
Act  rilof  1870  (Court'feee  Acf),  eoh,  (tO,  No,  17  (t)  and  (it). 
Held  that  the  Court-fee  payable  on  the  plaint  and  memorandom  of  appeal  in  a 
suit  under  s.  288  of  the  Civil  Procedore  Code  pn^i?  (a)  for  a  declaration  of  right  to 
certain  property,  and  (&)  that  the  aud  proper^  might  be  released  from  attachment 
in  execotion  of  a  decree,  waa  Ba.  10  in  respect  of  each  of  the  reliefB  prayed. 

This  was  a  reference  by  the  Officiating  Kegistrar  as  taxing-officer 
of  the  High  Court,  under  s.  5  of  the  Court-fees  Act  (VII  of  1870). 
The  order  of  reference  was  as  foUows  :— 

"  In  this  case  there  seem  to  be  two  prayers : — 

"  (a)  For  a  declaration  of  right  to  certain  property. 
{b)  That  the  said  property  may  be  released  from  attach- 
ment. 

The  former  taxing-officer  held  that  consequential  relief  was 
sought,  and  that  therefore  an  ad  valorem  stamp  was  due.  The 

*  Misoellaneons  application  in  S.  A.  No.  269* 

30 
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apipellant's  counsel  has  drawn  my  attention  to  the  following 

DiLDAB    rulings  :— 
Fatima 

"  Fatima  Begum  y  Suhhram  (1). 
LBAiN  Das.       Manraj  Kuari  v.  Maharqfah  Radha  Prasad  Singh  (2). 

In  both  these  oases  the  prajer  was  formally  to  set  aside  an 
order  passed  on  an  objection  to  an  attachment,  and  it  was  held  that 
this  came  under  soh.  ii,  art.  17  of  the  Court-fees  Act«  and  should 
bear  a  Bs.  10  stamp. 

The  latter  of  these  two  cases,  however,  shows  that  the  addi- 
tional prayer  cannot  be  treated  as  mere  surplusage,  but  must  be 
stamped  or  considered  in  the  valuing  in  accordance  with  its  nature. 

In  this  case  it  will  be  observed  that  the  form  of  the  prayer  is 
somewhat  different ;  it  is  not  to  set  aside  and  order,  but  to  release 
the  property.  The  result  in  each  case  would  doubtless  be  the  same, 
but  the  formal  prayer  is  different. 

In  the  Fall  Bench  ruling  of  Bam  Prasad  v.  Sukhdai  (3)  a 
prayer  that  property  "  be  exempted  from  sale"  was  held  to  involve 
consequential  relief  and  an  ad  valorem  fee. 

This  case  seems  analogous  to  the  present  one,  and  were  it  not 
for  a  Bombay  case  to  which  I  will  refer,  I  should  clearly  hold  with 
Mr.  Thomson  that  the  consequential  relief  was  sought. 

"The  case,  however,  of  Dayachand  Nemchand  v.  Hemchand 
Dharamchand  (4)  gives  some  ground  for  supposing  that  the  actual 
result,  not  the  wording  of  the  prayer,  is  to  be  considered.  Thus 
a  prayer  to  restore  an  attachment  is  held  to  be  stamped  as  a  suit  to 
set  aside  a  summary  order. 

If  the  Court-fees  Act,  as  a  fiscal  Act,  is  to  be  construed  as  &r 
as  possible  in  favour  of  the  subject,  it  might  be  held  as  indicated  by 
the  Bombay  ruling  that  where  there  has  been  an  attachment  and  an 
unsuccessful  objection  followed  by  a  regular  suit  under  s.  283  of 
the  Civil  Procedure  Code,  that  suit  however  worded  is  one  to  set 


(3)  I.  I.R..2AU.,7a50. 

(4)  I.  L.  R.,  4  Bom.,  515. 
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aside  a  sommarj  order,  in  oCher  words,  that  the  result,  not  the  i889 
formal  wording  of  the  suit,  should  be  considered.  Dildau 
If  consequential  relief  be  deemed  as  prayed  for,  the  defidenoy  ^^^i^^ 
is  Bs.  7  0  X  3 = 210.  Nasaiit  Das. 

If  a  declaratory  decree  plus  an  order  to  set  aside  a  summary 
order  is  deemed  as  prayed  for,  the  defidenoy  is  Bs.  10  x  3=30. 

As  it  is  important  to  have  a  dear  ruling,  and  I  am  inclined  to 
think  there  is  much  to  be  said  in  favour  of  the  latter  view,  I  refer 
the  question  to  the  Court. 

The  case  came  before  Brodhurst,  J.,  who  referred  it  to  a  Divi- 
sion Bench. 
Mr.  HamiduUah  for  the  appellant. 

Straight  and  Ttrbbll,  JJ.— A  court-fee  of  Bs.  10  must  bo 
paid  in  respect  of  each  of  the  relieb  prayed. 


Brfbre  Mr,  JuHice  Brodhwrst  and  Mr,  Juitiee  Makmood.  1888 
UMDA  AKD  OTHBBS  (Dbmotants)  V.  UMBAO  BEGAM  (PLAiuTirF).*  ?!f^?5£ 
Mortgag§,  usif/>uetuafy—8uitjbr  sah  hy  u$uflruetuary  mortgagee^SuH  not 
mainiaimabU'^Act  IV  qf  iSS2  (Tranrfer  of  Property  Act),  $.  67  (a). 

Under  ■.  67  (a)  of  the  Transfer  of  Property  Act  (lY  of  1882),  a  asnfruo- 
tuary  mortKSgee,  whose  possession  has  not  been  disturbed,  cannot  maintain  a 
suit  either  for  foreclosure  or  for  sale  on  non-payment  of  the  mortgage-money. 
Ckowdkri  Umrao  Singh  y.  Th$  Collector  qf  Moradabod  (1),  IhUliy.  Bahadur 
(2),  Oaneeh  Kooer  t.  Deedar  Buksh  (8),  Venkatasami  Suhramahga  (4),  and 
Jhabbu  Bam  y.  Qirdhari  Singh  (6)  referred  to. 

The  facts  of  this  case  were  as  follows : — 

One  Musammat  S[hanam  Jan  executed  a  usufructuary  mort- 
gage of  a  house  in  favour  of  one  InaituUah  Ehan  for  a  sum  of 

*  Second  Appeal  No.  383  of  1887,  from  a  decree  of  Maulvi  Saiyid  Mu- 
hammad Ehan,  Subordinate  Judge  of  Moradabad,  dated  the  2od  December, 
lb86,  confirming  a  decree  of  Maulyi  Zakir  Husain  Ehan,  Munsif  of  Morad- 
abad, dated  the  30th  August,  1886. 

(I)  S.  D.  A.,  N;.W.  p.  1869,  p.  18.     (8)  N.-W.  P.  H.  C  Hep..  1878,  p.  183. 
(2)  N.-W.  P.  H.O.  Rep.,  1876,  p.  66.     (4)  I.  L.  B.,  11  Mad.  88. 
(5)  I.  L.  B.,  6  AJL,  289. 
31 
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1888  Bb.  300  repayable  after  four  yean.  The  mortgage  was  ezeoated 
g^jj^  on  the  26th  Septwnber,  1874,  and  under  its  terms  the  mortgagee 
was  plaoed  in  possession.  The  mortgagee  Inaitollah,  on  the  11th 
SoIm!  November  1875,  executed  a  deed  of  mortgage  whereby  he  sub- 
mortgaged  his  mortgagee's  rights  in  lieu  of  Es.  300  for  a  term  of 
two  years  ten  months  and  twelve  days^  at  the  end  of  whioh  the 
money  borrowed  was  to  be  repayable.  The  second  mortgage  was 
executed  in  favour  of  Muzaffar  Khan  who  was  no  party  to  this 
litigation. 

The  aforesaid  MuzafEar  Khan,  by  a  sale-deed  executed  on  the 
19t;h  December,  1878,  conveyed  his  rights  under  the  deed  of  the 
11th  November,  1875,  to  his  wife,  Musammat  XJmrao  Begam,  who 
was  the  plaintiff-respondent  in  the  present  case. 

The  original  mortgagor,  Musammat  Khanam  Jan,  had  a  brother 
named  Sadik  Ali,  and  on  her  death  the  equity  of  redemption 
descended  by  inheritance  upon  the  aforesaid  Sadik  Ali.  After 
the  demise  of  Musammat  Khanam  Jan,  Sadik  Ali  executed  a  sale- 
deed  of  his  equity  of  redemption  in  favour  of  the  ladies,  Musam- 
mats  XJmda  and  Imtiazan.  This  was  done  on  the  15th  January, 
1886. 

The  present  suit  was  instituted  by  Musammat  XTmrao  Begam 
with  the  object  of  recovering  the  mortgage-money  by  bringing  the 
property  to  sale  and  it  was  based  upon  the  sub-mortgage  of  the 
11th  November,  1875,  and  also  the  terms  of  the  original  usufruc- 
tuary mortgage  of  the  25th  September,  1874.  The  defendants 
were  Musammat  XJmda  and  Musammat  Akbari  and  Piare  Klian, 
the  heirs  and  representatives  of  Musammat  Imtiazan. 

The  suit  was  defended  upon  various  grounds,  but  those  grounds 
were  disallowed  by  both  the  Courts  below,  and  those  Courts  decreed 
the  claim  for  recovery  of  the  money  by  bringing  the  property  to 
sale  in  default  of  payment  within  one  month. 

The  defendants  appealed  to  the  High  Court.  The  questions 
raised  by  the  grounds  stated  in  the  memorandum  of  appeal  were 
(1),  whether  the  usufructuary  mortgage  of  the  25th  September, 
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1874,  oould  be  bo  enforoed  as  to  bring  the  property  to  sale,  and  (2)  1888 

if,  80  whether,  with  reference  to  the  terms  of  the  aub-mortgage  of  uJidI" 

the  nth  November,  1875,  under  which  the  plaintiff  claimed  as  sub-  ^J^^ 

mortgagee,  she  was  entitled  to  maintain  such  a  suit  P  Bsgah. 

Munshi  Madho  Prasad  for  the  appellants. 

Munshi  Kashi  Prasad  and  Mir  Zahur    Husain  for  the  res- 
pondent. 

BRODHTJBst  and  Mahmood,  JJ.  (after  stating  the  facts,  as 
above,  continued) — We  have  heard  the  learned  pleaders  for  the  par- 
ties upon  both  these  points,  but  we  are  of  opinion  that  the  answer  to 
the  first  point  is  sufficient  for  dismissal  of  the  suit.  Beading  the 
terms  of  the  original  Hindustani  of  the  mortgage-deed  of  the  2dth 
September,  1874,  which  is  the  origin  of  the  title  asserted  by  the 
plaintiff,  it  seems  to  us  perfectly  clear  that  the  deed  is  an  ordinary 
deed  of  rahfh'bil'kubz,  that  is  to  say,  a  deed  of  usufructuary  mortgage 
involving  possession  of  the  mortgagee  as  the  method  and  form  of 
the  security  given  to  him  for  the  loan  advanced  by  him  to  the  mort- 
gagor. Further,  it  is  admitted  before  us  that,  under  the  terms  of 
that  document,  possession  was  actually  given  to  the  original  mort- 
gagee, InaituUah  Khan,  under  whom  Musammat  XJmrao  Begam 
daims  to  have  the  mortgagee's  rights.  There  is  no  allegation  that 
either  the  original  mortgagee,  Inaitullah  Ehan,  or  his  sub-mortga- 
gee, Muzaffar  Ehan,  or  the  present  plaintiff,  Musammat  XTmrao 
Begam,  have  ever  been  unlawfully  disturbed  in  their  possession  of 
the  mortgaged  house. 

There  is  no  contention  of  this  kind,  and  what  we  have  to  consi- 
der is  the  question  whether,  under  such  circumstances,  the  plaintiff, 
even  if  she  represented  all  the  rights  of  the  original  mortgcgee, 
Inaitullah  Chan,  could  maintain  such  an  action,  which  practically 
is  a  suit  to  secure  a  remedy  such  as  that  which  appertains  to  an  • 
ordinary  hypothecation,  and  is  not  contemplated  by  the  relation 
created  by  the  usufructuary  mortgage. 

In  considering  this  question  we  have  been  referred  by  Mr.  Madha 
Prasad  for  the  appellants  to  the  ruling  of  the  late  Sadar  Diwani 
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1888  Adalat,  N.-W.-P.,  in  Chuwdhri  Umrao  Singh  y.  The  Colledw  of 
Xjy^jy^  Moradabad  (1)  and  also  to  a  ruling  of  a  Division  Bench  of  tluB 
^  V.  Court  in  DulU  y.  Bahadur  (2).  In  the  latter  of  these  two  cases  it 
BsoAif .  ^  ^  deed  of  usufructuary  mortgage  to  bring 

the  property  to  sale  for  the  realization  of  the  amount  due  under  the 
deed,  where  the  property  was  not  hypothecated  in  the  deed  to  secure 
the  debi^  was  unmaintainable." 

The  case  was  decided  by  Pearson  and  Spanlicy  JJ.,  and  is  mainly 
relied  upon  by  Mr.  Madho  Prasad  for  the  defendsnts-appellants. 
On  the  other  hand,  Mr.  Kaihi  Prasad^  for  the  respondents,  relies  upon 
another  Diyision  Bench  ruling  of  this  Court  in  Eanee  Oanesh  Kooer 
y.  Deedar  Buksh  (3)  and  also  on  a  ruliug  of  the  Madras  High 
Court  in  Vfnkatasami  t  Suhramanya  (4),  and  relying  upon  these 
judgments,  the  learned  pleader  urges  that  eyen  a  usufructuary 
mortgagee  in  possession  of  the  mortgaged  property,  without  such 
possession  being  in  any  manner  disturbed  by  the  mortgagor,  is 
entitled  after  the  expiry  of  the  period  for  which  the  money  was 
borrowed,  namely,  the  time  of  the  mortgage,  to  reooyer  such  money 
by  an  action  6ueh  as  this,  namely,  an  action  which  aims  at  recovery 
of  money  by  biingiug  the  mortgaged  property  to  sale,  much  io  the 
same  manner  as  in  the  case  of  a  hypothecation  or  simple  mortgage  as 
defined  in  clause  (^),  s.  58  of  the  Transfer  of  Property  Act  IV  of 
1882. 

In  dealing  with  the  contention  urged  before  us,  we  do  not  think 
it  is  necessary  for  us  to  enter  into  any  minute  discussion  as  to  the 
various  reasons  upon  which  the  rulings  which  have  been  cited 
before  us  proceed.  We  are  of  opinion  that,  whatever  conflict  of  deci- 
sion there  may  have  existed,  eyen  if  such  conflict  is  understood  to 
have  existed,  the  law,  as  embodied  in  s.  67  of  the  Transfer  of  Pro- 
perty Act,  represents  the  old  law  as  it  stood  before  the  enactment 
came  into  force,  and  further  that,  even  if  the  enactment  itself  is  to 
be  taken  as  representing  that  which  the  statute  has  enacted,  the 
provisions  of  that  statute  are  applicable  to  this  <^ase.    Mr.  Kashi 

(1)  8,  D.  A.,  N..  W.  P.,  1959,  p.  131.  (3)  N.-W.  P.,  H.  C.  B^p.,  1873,  p.  128. 
(2)  N..W.  P,  H,  C.  B«p.,  1375,  p  56,        (4)  I.     H.  11  Mad.,  88. 
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ProMd  has  indeed  urged  tiiat  the  original  mortgage  in  the  ease  isgg 
being  dated  the  26th  September,  1 874,  and  the  sub-mortgage  of  jJmda 
the  11th  November,  1875,  being  also  anterior  to  the  passing  of  the  v. 
Transfer  of  Property  Act  IV  of  1882,  that  enactment  has  no 
bearing  upon  the  fate  of  the  decision  of  this  case. 

It  seems  to  us  that  the  contention  so  addressed  is  analogous  in 
principle  to  that  which  a  Full  Bench  of  this  Court  had  to  consider 
in  Oanga  Sahai  v.  Kiahen  Sahai  (I),  where  the  learned  Judges  went 
fully  into  the  consideration  of  the  various  sections  of  which  the  most 
important  is  .the  effect  of  the  saving  clause  in  s.  2  of  the  Transfer  of 
Property  Act.    The  effect  of  the  decision  was  that  the  learned 
Judges  held  that  where  a  mortgage  is  to  be  enforced  after  the  com- 
ing into  force  of  the  Transfer  of  Property  Act  IV  of  1882,  whe- 
ther such  mortgage  was  anterior  to  such  enactment  or  not,  the  date 
of  deciding  whether  such  enactment  applies  or  not  is  the  date  of 
the  suit  and  not  the  date  of  the  mortgage.  This  view  was  adopted 
by  a  Full  Bench  ol  the  Calcutta  High  Court  in  Bhoho  Sundari 
Debt  V.  Rakhal  Ohaitder  Bosa  (2),  and  the  broad  effect  of  these 
rulings  is  that,  although  a  mortgage  may  be  anterior  to  the  passing  of 
th6  Transfer  of  Property  Act,  yet  when  a  person  comes  into  court 
and  claims  remedy  imder  a  mortgage,  the  new  procedure  of  the 
enactment  would  apply.  We  are,  therefore,  of  opinion  that  s.  67 (a) 
of  the  Transfer  of  Property  Act  is  applicable  to  the  case,  namely, 
that,  even  if  the  plaintiff  is  entitled  to  fall  back  upon  the  terms  of 
the  original  mortgage  of  the  25th  September,  1874,  the  mortgage 
being  of  a  usufructuary  character,  she  has  no  right  to  come  into 
court  when  her  possession  remained  undisturbed,  to  claim  either 
foreclosure  or  sale  such  as  that  she  asks  for  in  this  action.  In  refer* 
ence  to  this  point,  we  may  refer  also  to  the  ratio  deeidendi  of  a  rul- 
ing of  this  Court  in  Jhabhu  Ram  v.  Oirdhari  Singh  (3),  to  which 
case  one  of  us  was  a  party,  and  where  the  question  was  considered 
as  to  the  circumstances  under  which  a  usufructuary  mortgagee 
could  sue  for  recovery  of  the  mortgage-money.  The  case  is  not  on 
all-fours  with  tiie  present  case,  and  need  not  be  considered  further 
(1)  I.  L.  R.,  6,  AIL,  26i.         (2)  1.  L.  E.,  12,  Calc.  683. 
(3)  I.  L,  R.,  6,  All.,  289. 
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than  by  saying  that  it  fully  reoogniseB  the  law  to  be  that  the 
nBofniotnary  mortgagee  oannot,  whilst  his  possession  remains  undis- 
turbed, oonvert  saoh  usufmotuary  mortgage  into  hypothecation,  or 
seek  foreclosure  or  sale  by  an  action  such  as  this. 

We  are,  therefore,  of  opinion  that  the  suit  and  the  relief  prayed 
for  in  it  were  unmaintainable  and  that  the  courts  below  should 
have  dismissed  the  suit  altogether* 

This  view  renders  it  unnecessary  for  us  to  consider  the  second 
point  which  has  been  pressed  before  us  by  Mr.  Madho  Prasad^ 
namely,  whether  or  not  a  sub-mortgagee,  such  as  the  present  plain- 
tiff, may  possibly  be  under  the  terms  of  the  deed  of  the  11th  Novem^ 
ber,  1875,  could,  in  any  case,  be  entitled  to  maintain  sudi  an 
action.  We  are  anxious  to  say  that  we  express  no  opinion  upon  the 
matter,  and  because,  taking  the  case  on  behalf  of  the  respondent, 

she  has  no  right  for  maintaining  an  action  for  bringingthe  property 
to  sale. 

For  these  reasons  we  decree  the  appeal,  and  setting  aside  the  decrees 
of  both  the  courts  below,  dismiss  the  suit  in  toto  with  oosts  in  all 
the  courts. 

Appeal  allofcedm 

Before  Mr  Justice  Straight, 
1889      GIEDHAEI  ajxd    othbbs  (Dscbbb-holdbbs)  v.    SITAL  FEASAD 
Jamary  23.  (Judombitt-dibtob).* 

LiflHixtaJtion^'Exee^ion  qf  decree — Side  in  execution  eet  aside^Application 
by  purchaeerfor  refund  qf  purchaee-^one^'^Aerrual  qf  right  to  apply-^ 
Civil  Procedure  CodCy  #.  ^l^^Act  XV  of  1877  (Limitation  Acf),  tch.  it, 
Ao.  178. 

A  suit  by  ajadgment-debtor  whose  tfir  land  had  been  sold  in  exeoation  of 
a  decree,  to  have  the  sale  declared  Toid  and  illegal  on  the  gproond  that  the 
sir  was  incapable  ol  sale,  was  decreed  on  appeal  by  the  High  Court  on  the 
13th  Jane,  1884.  On  the  11th  Jnne,  1887,  the  purchaser  at  the  sale  applied, 
under  s.  315  of  the  Civil  Procedure  Code,  for  a  refund  of  the  purchase-money. 

Seldf  that  the  limitation  applicable  was  that  provided  by  art.  178  of  sch.  ii 
of  the  Limitation  Act  (XV  of  1877) ;  that  the  right  to  apply  accrued  on  the 

*  Second  Appeal  0.367  of  1888  from  a  decree  of  Maulvi  Shah  Ahmad-ullah, 
Subordinate  Judge  of  Mainpuri,  dated  the  22nd  December,  1887,  confirming 
a  decree  of  Munshi  Girraj  Kishor  Dutt,  Munsif  of  £tah,  dated  the  6th 
November,  1887. 


1888 


Umda 

V, 

XJuuxo 
BseAM. 
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passing,  of  the  High  Court's  decree,  and  the  application  was,  therefore,  not  jggg 
barred  by  limitation ;  but  that,  looking  to  the  great  delay  there  had  been  on  ^^^^^^^ 
the  part  of  the  applicant^  he  should  not  be  allowed  any  eosts.  ^ 

The  facts  of  this  oaae  are  stated  in  the  judgment  of  the  Court,  p^"^^ 

Munshi  Juala  Prasad  for  the  appellants. 

Munshi  Sukh  Bam  for  the  respondent. 

Stbaight,  J. — This  is  a  second  appeal  in  execution  from  an 
order  of  the  Subordinate  Judge  of  Mainpuri,  dated  the  22nd 
December,  1887,  in  aflSrmance  of  an  order  of  the  Munsif  of  Etah 
made  in  reference  to  an  application  of  the  appellants  for  a  refund  of 
certain  purchase-monies  which  they  had  paid  in  execution  of  a 
decree.   It  appears  that  one  Eam  Gopal  held  a  decree  against  one 
•RTii'nli  Eam,  and  in  execution  of  that  decree,  the  decree-holder  first 
of  all  brought  to  sale  the  zamindari  rights  of  Khiali  Eam  in  the 
particular  village.   The  proceeds  of  that  sale  were  insuflBcient  to 
fully  satisfy  the  decree ;  and  on  a  subsequent  date,  the  rights  and 
interests  of  Khiali  Eam  in  the  sir  attaching  to  his  zamindari  were 
put  up  for  sale  and  purchased  by  GKrdhari,  Kallu  and  Kundan,  the 
appellants,  upon  the  21st  November,  1881,  and  the  sale  was  con- 
firmed in  their  favour.    Subsequently,  Khiali  brought  a  suit  in  the 
Civil  Court  to  have  it  declared  that  the  sir  right  purchased  by  the 
appellants  were  incapable  of  sale  under  the  law,  and  that  they  had 
bought  no  more  than  a  bag  of  wind.   He  succeeded  in  the  first 
Court,  which  appaarently  made  some  order  in  its  decree  directing  a 
return  to  the  appellants,  who  were  defendants  ia  that  suit,  of  the 
purchase-money  paid  in  respect  of  the  sale  which  was  declared 
to  be  a  void  sale.   Ultimately  the  case  came  in  second  appeal  to 
this  Court  before  my  brothers  Oldfield  and  Brodhurst ;  and  on  the 
13th  June  1884,  they  passsd.  a  decree  sustaining  the  decision  of  the 
first  Court  declaring  the  sale  to  be  void  and  illegal;  but  they  modi- 
fied the  decision  of  the  first  Court  in  so  far  as  it  directed  in  execution 
of*  that  decree  the  return  of  the  purchase-money  to  the  appellants. 
On  the  11th  June,  1887,  the  appellants  applied,  under  s.  315  of  the 
Civil  Procedure  Code,  to  the  Court  which  passed  the  original  decree 
against  Khiali  Eam  and  ordered  the  sale  of  the  21st  November,  1881, 
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J889     for  the  refund  of  the  pnrohase-money  whioh  they  had  paid  for  the 
OiBDHABi       nght.   It  may  also  be  mentioned  that  the  appellants  had  tiien 
V.       instituted  a  suit  to  recoyer  from  the  decree-holder  the  amount  of  the 
PxASiLD.   pwhase-money  paid  by  them,  but  that  suit  was,  so  I  am  informed, 
dismissed  upon  the  ground  that  it  was  not  maintainable,  because 
the  remedy  proyided  by  law  was  by  an  application  in  the  execution 
department. 

The  question  now  is,  what  article  of  the  limitation  law  is  appli- 
cable to  the  present  application  for  refund.  Certainly  not  art.  172, 
because  that  is  concerned  with  the  application  to  set  aside  the  sale 
on  a  particular  ground,  which  this  application  is  not.  There  is  no 
other  article  that  I  can  find  in  terms  specifically  applicable;  it, 
therefore,  seems  to  me  that  it  &lls  within  the  general  category 
proyided  for  by  art.  178,  and  that  limitation  must  be  taken  to  count 
from  the  date  the  appellants  had  accrued  to  them  a  right  to  make 
their  present  application.  I  think  in  this  case  I  am  taking  a  reason- 
able yiew  when  I  say  that  untQ  it  was  specifically  declared  by  this 
Court  in  affirmance  of  the  decision  of  the  Lower  Courts  that  the  sale 
of  the  21st  Noyember,  1881,  passed  no  saleable  interest  to  the 
appellants — ^the  auction-purchasers  at  a  sale  at  that  date^— it  cannot 
be  said  that  a  right  to  apply  for  a  refund  accrued  to  them. 

Under  these  circumstances,  I  do  not  think  that  the  application 
of  the  appellants  of  the  11th  June,  1887,  was  barred  by  time, 
and  accordingly,  reyersing  the  decisions  of  tiie  Courts  below,  I 
direct  that  the  Munsif  of  Etah  restore  this  application  to  his  file  of 
pending  applications  and  dispose  of  it  according  to  law.  But  look- 
ing to  the  yery  gxeat  delay  that  there  has  been  on  the  part  of  these 
appellants  and  to  the  fact  that  they  waited  till  within  two  days  of 
the  expiry  of  the  three  years  from  the  date  of  the  decision  of  this 
Court,  I  should  certainly  not  allow  them  any  costs  in  this  matter. 
Each  party  will  pay  their  own  costs. 

Appeal  allowed.' 
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Bffiyrt  Sir  John  Edge,  Zt.,  Chitf  Justice,  and  Mr.  Jueiice  Tj^rrell.  1889 
BAKNO  BIBI  Aim  othbbs  (Pbtitionbbs)  v.  MEHDI  HU8AIN  and  ^^''"^^^ 

0THSB8  (OfPOSITB  PABTIBS).* 

Fractiee^Letfere  PatefU^-N.-W.  P.,  *.  10^ Appeal  from  single  Judge— 
"  Judgment"— Interlocutory  or der^  Order  routing  leave  to  appeal  in  formft 
pauperis— CttnZ  Procedure  Code,  st.  588, 591,  682. 

Under  ss.  588  and  591  of  the  Ciyil  Procedure  Code  no  appeal  lies,  under  s. 
lOof  the  Letters  Patent  for  the  High  Court  for  the  North- Western  Provinces, 
from  an  order  of  a  single  Judge  refusing  an  application  for  leave  to  appeal  in 
formd  pauperis.   Achaga    Batnavelu  (I)  and  in  re  Bajagopal  (2)  followed. 

Hurrish  Okunder  Chowdkry  y.  Kali  Sunderi  Debi  (3)  distinguished. 

The  facts  of  this  case  are  soffioieDtly  stated  in  the  judgment 
of  Edge,  C  J. 

Pandit  Moti  Lai  Nehru,  for  the  appellants. 

Mr.  W.  M,  Colvin,  for  the  respondents. 

Edge,  C.J. — This  is  an  appeal  under  s.  10  of  the  Letters 
Patent  from  an  order  of  our  brother  Straight  refusing  an  applica- 
tion for  leave  to  appeal  in  formd  pauperis.  Mr.  Colcin  on  behalf 
of  the  respondent  has  taken  a  preliminary  objection  that  the 
appeal  will  not  Ue.  Ordinarily,  and  unless  there  is  somethiog  in 
the  Code  of  Civil  Procedure  to  take  away  the  appeal,  an  appeal  1  es 
under  s.  10  of  the  Letters  Patent  from  a  judgment  or  order,  not 
being  a  sentence  or  order  passed  or  made  in  a  criminal  tria^,  of 
one  Judge  of  this  Court.  On  behalf  of  the  appellant  Mr.  Moti 
Lai  has  cited  a  judgment  of  the  Priyy  Council  in  Hurrish  Chunder 
Chonodhry  y.  Kali  Sunderi  Debt  (3),  and  he  has  referred  more  par- 
ticularly to  a  passage  at  p.  494,  where  it  is  said — It  only  remains 
to  observe  that  their  Lordships  do  not  think  that  s.  5^8  of  Act  X 
of  1877,  which  has  the  effect  of  restricting  certain  appeab,  applies 
to  such  a  case  as  this,  where  the  appeal  is  from  one  of  the  Judges 
of  the  Court  to  the  full  Court."  J  do  not  understand  their  Lord- 
ships there  to  have  held  that  s.  688  of  the  Civil  Procedure  Code 
does  not  apply  at  all  to  appeals  attempted  to  be  brought  to  the  Full 
Court  from  an  order  passed  by  a  Judge  of  the  Court.   I  think 

*  Appeal  No.  25  of  18»8  under  s.  10,  Letters  Patent. 
(1)  L  L.     9  Mad.,  253.         (3)  I.  L.  E.,  9  Mad.,  447. 
(3)  I.  L.  R.,  9  Calo.,  482. 
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1889  they  were  restrioting  their  obserratlons  to  the  case  before  them. 
Bakvo  Bibi  1^*5^*  question  aroee  from  a  so-oalled  order  of  Fontifex, 

V.  J.,  in  respeot  of  an  order  of  the  Privy  Gonncil  for  ezeoation.  Mr. 
Hu^K.  J'^^^  Pontif  ex  considered  that  the  decree  as  it  then  stood  was  not 
susceptible  of  execution,  and  refused  to  transmit  the  decree  to  the 
Court  below.  An  appeal  was  preferred  under  s.  15  of  the  Letters 
Patent  of  the  Calcutta  High  Court,  Two  of  the  Judges  of  that  Court 
differed  from  the  Chief  Justice^  the  Chief  Justice  thinking  that 
Mr.  Justice  Pontif  ex's  order  was  merely  ministerial,  and  the  other 
two  Judges  apparently  thinking  that  his  proceeding  was  more  than 
ministerial.  Mr.  J ustice  Mitter  pointed  out  that  Pontif  ex,  J.,  ought 
to  have  acted  under  s.  244  of  Act  X  of  1877.  Those  two  Judges 
considered  that  an  appeal  lay  under  s.  15,  Letters  Patent. 

With  regard  to  that  case  my  observation  is  this,  that  apparently* 
Mr.  Justice  Mitter  considered  that  Mr.  Justice  Pontif  ex  must 
have  taken  action  or  ought  to  have  acted  under  s.  244  or  245  of 
the  then  Code.  If  Mr.  Justice  Pontif  ex  was  acting  tinder  those 
sections,  it  was  quite  obvious  that  an  appeal  would  lie.  If  he  was 
not  acting  under  those  execution  sections  of  the  Code,  but  under 
s.  610  of  the  Code,  I  have  difficulty  in  seeing  how  s.  588,  Civil 
Procedure  Code,  could  have  applied  to  what  he  did.  The  term 
"an  order"  as  defined  in  the  present  Code  of  1882  would  hardly 
be  applicable  to  any  direction  which  the  Judge  might  give  under 
s.  610,  Civil  Procedure  Code.  In  the  present  Code  an  order  is 
defined  as  "  the  formal  expression  of  anj  decision  of  a  Civil  Court 
which  is  not  a  decree  as  above  defined." 

As  I  understand  it,  under  s.  610,  all  that  a  Judge  has  to  do  is 
to  transmit  the  decree  and  give  such  direction  as  may  be  required, 
&o.  I  come  to  the  conclusion  that  the  case  in  the  Privy  Council 
does  not  apply  to  this  case.  On  the  other  hand,  we  have  two  cases 
in  the  Indian  Law  Eeports,  9  Madras,  which  I  think  bear  directly 
on  the  present  case. 

The  first  of  those  cases  is  Achaya  v.  Ratmvelu  (1),  in  which  Mr. 
Justice  MuthusamiAyyar,in  a  very  careful  and  elaborate  judgment 
(1)  I.  L.  E.,  9  Mad..  263. 
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showB  how  the  Code  of  Civil  Procedure  has  affected  b.  15  of  the  1889 
Xietters  Patent.  The  next  case  is  in  re  Ec^'agopal  and  others  (1)  b^j^q  ^ibi 
in  which  the  present  Chief  Justice  and  Mr.  Justice  Pcurker  held 
that  an  order  passed  under  s.  592  of  the  Code  of  Civil  Procedure, 
rejecting  an  application  to  appeal  as  a  pauper,  is  not  appealable. 
That  was  an  appeal  from  an  order  of  one  of  the  Judges  of  that 
Court,  who  rejected  an  application  to  appeal  as  a  pauper.  In  my 
opinion  the  correct  view  of  the  law  as  applicable  to  such  oases  is 
to  be  found  in  the  two  cases  of  the  Indian  Law  Beports,  9  Madras^ 
and  is  a  view  which  we  ought  to  follow.  I  may  observe  that  con- 
siderable difference  exists  between  s.  588  of  the  present  Code  and  s. 
588  of  Act  X  of  1877,  which  was  the  Act  under  consideration  in 
the  case  before  the  Judicial  Committee.  In  my  opinion  this  appeal 
should  be  dismissed  with  costs. 


Ttrbbll,  J. — ^I  am  entirely  of  the  same  opinion  (2). 


Appeal  dismissed. 


(1)  I.L.R.,9Miid^447. 

(2)  Thb  appears  to  be  the  fint  deci- 
«aioD  of  this  High  Court  upon  the  eflbct 
of  ss.  688,  691  and  682  of  the  CivU  Pro- 
cedtire  Code,  on  s.  10  of  the  Letters  Pa- 
tent. In  the  other  High  Conrts,  a  simi- 
lar construction  has  been  placed  on  the 
•conretponding  danses  of  their  Letters 
Patent.  The  foUowing  cases  were  decid- 
ed when  the  Civil  Procedure  Code  of  1869 
,was  in  force,  s.  368  of  which  prohibited 
appeals  from  interlocutory  orders: — 
Apcar  y.  Bowah  jBsfe  (1  Ind.  Jur.  K. 
S.>  887) ;  Kumara  Upendra  Kriihna 
Deb  Bahadw  y.  Naldn  KrUhna  Bom 
,(8  B.  L.  B.,  O.  at  p.  117) ;  Raka  Bibi 
y.  Khaja  Mahomsd  Umar  Khan  (4  B. 
L.  B.,  A.  C,  }0)i  The  Justicet  qf  the 
Feacefor  Calcutta  y.  The  Oriental  Oae 
Compamf  (8  B.  L.  R ,  488)  ;  8<mbai  y. 
Ahmedbai  JIabibhai  (9  Bom.  H.  C.  Rep. 
898);  Mowta  Buksh  v.  Kishen  Pertab 
8ah%  (I,  L.  R.,  1  Calc,  102) ;  Somaennd-' 
aram  Chetti  y.  The  Admimetrator-Oene" 
rdl  (I.  L.  H.,  1  Had.,  148).  The  effect  of 
these  cases  was  (a)  that  appeals  under 
the  clauses  of  the  other  Letters  Patent 
corresponding  with  s.  10  of  the  Letters 
Patent  for  this  High  Court  were  treated 
as  iubject  to  the  profisions  of  Uie  Code 


of  1859  generally;  (b)  that  the  term 
"  judgment  "  in  the  clauses  under  oonsi- 
deration  was  understood  in  the  sense  of 
a  final  adjudication  or  "  decree  "  as  de- 
fined in  s.  2  of  the  present  Code.  The 
only  raling  in  which  the  term  was  ap- 
plied in  a  sense  comprehending  orders  of 
every  description,  final  or  iuterlocoto- 
ry,  and  without  reference  to  the  provi- 
sions of  the  Code,  was  J>eSouza  v.  Colet 
(Had.  H.  C.  Rep.»  884^.  which  has  never 
been  followed  to  its  full  extent. 

The  cases  derided  (in  addition  to  those 
mentioned  by  Edge,  C.  J.)  since  the  com- 
ing into  force  of  the  Code  of  1877  and 
iu  particular  s.  688  making  certain  inter- 
locutory orders  appealable  are  Howard 
y.  WiUon  (I.  L.  K.,  4  Calc,  281);  Sbra- 
him  y.  FuJehrunnitea  Begam  (L  L.  R.,  4 
Calc,  631);  Kali  Erieto  Faul  v.  Bam- 
thunder  Nag  (I.  L.  R.,  8  Calc,  147),  and 
Navivahoo  v.  Narotamdae  Camdas  (L 
L.  R.,  7  Bom.,  6).  Their  effect,  ttated 
shortly,  appears  to  be  that  a  decigion,  to 
be  a  *<  judgment "  within  s.  10  of  the 
Letters  Patent,  either  must  be  a  decree'' 
as  defined  in  8.  2  of  the  present  Code  or 
if  an  order  not  amounting  to  a  decree, 
must  be  one  of  those  specified  in  §.  688. 


Digitized  by  Google 


878 


THE  INDIAN  LAW  REPORTS. 


[VOL.  XT, 


1880  Sffore  Sir  John  Edgt,  Kt.,  ChY  Justice,  and  Mr.  JuHiet  TyrrM. 

KHAIRATI  LAL  (PmTioinB)  THE  SECRETARY  OP  8TATB 
FOR  INDIA  IN  COUNCIL  (Ofpositi  pabtt).* 

Act  Xpf  1870  (Land  AequiHtion  Aei),  §,  66— Par^  qf  property  acquired  far 
public  purpoeee^  Owner  desiring  that  the  whole  shall  be  acquired^  Biff  hi 
cf  owner  not  restricted  to  imaU  or  confined  areas^  Convenience  of  owner 
not  the  test. 

The  Local  GoTemment  haring  appropriated  for  public  purposes  under  the 
Land  Acquisition  Act  (X  of  1870)  some  of  the  out-houses  attached  to  m 
dwellin|;-house,  and  part  of  the  compound  in  which  thej  were  situate,  with* 
out  taking  the  house  with  its  other  out-houses  or  appurtenances  or  the  reat 
of  the  compound,  the  owner  objected,  under  b.  66  of  the  Act,  that  the 
Government  should  take  the  whole  of  such  property  or  none. 

UM,  applying  to  s.  66  the  interpretation  placed  by  the  Courts  in  England 
upon  the  corresponding  s.  93  of  the  Land  Clauses  Consolidation  Act  (8  A  9 
Vicy  0. 18),  that  the  section  was  applicable,  and  the  objection  must  be  allowed. 
Qrosvenor  t.  The  Hamp*tead  Junction  Railway  Company  (1),  Cole  The 
West  London  and  Crystal  Palace  Railway  Company  (2),  and  King  The 
Wycombe  Beilway  Company  (8)  referred  to. 

EM  also  that  the  rule  was  not  in  England  restricted  to  small  or  confined 
areas,  and  that  the  test  was  not  whether  the  part  appropriated  could  be 
serered  from  the  rest  of  the  property  without  inconrenience  to  the  owner. 

This  appeal  arose  out  of  a  reference  by  the  Colleotor  of  Meemt 
to  the  Diatriot  Judge,  under  b.  15  of  the  Land  Aoquisition  Aot  (X 
of  1870). 

Certain  buildings  were  appropriated  by  Gt)yemment  for  the  pur- 
poses of  a  railway  line  in  the  city  of  Meemt.  The  buildings  formed 
out-houses  of  a  bungalow  in  cantonments  standing  upon  land  the 
property  admittedly  of  the  Cantonment  Committee^ 

The  compensation  offered  by  the  Collector  was  at  onetime  Bs.  825, 
at  another  Es.  1,717,  calculated  exdusive  of  the  15  per  oent.  to  be 
paid  under  s.  42  of  the  Act.  The  owner  declined  this  offer,  claim- 
ing— 

(1)  With  reference  to  s.  65  of  the  Act,  that  Goyemment  should 
appropriate  the  whole  of  the  buildings  appertaining  to  the  bungalow, 

•  Fir^t  Appeal  No.  163  of  185>7  from  a  decree  of  A.  Sells,  Ei«q,,  District 
Judge  of  Meerut,  dated  the  27th  June,  18b7. 

(1)  26  L.  J.,  N.  8.,  Ch.  731.         (2)  28  L.  J.,  Ch.  767. 
(3)  29  L.  J.,  Ch.  462. 
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inoludiog  the  bungalow  iteeU,  and  setting  the  total  value  at  1889 
Rs.  36,672.15.  Khaieati 

(2)  That,  in  the  event  of  the  liability  of  Gt)vemmeDt  to  take 
the  whole  not  being  oonoeded  by  the  Court,  the  owner  was  en-  Tbb  8bobs- 
titled  to  a  sufficient  sum  to  enable  him  to  erect  the  buildings  anew, 
and  any  other  amounts  that  might  be  held  due  imder  s.  24.  India  iir 

On  the  11th  May,  1887,  the  District  Judge  passed  the  following 
order : — 

^  The  land  which  has  been  appropriated,  3  bighas  18  biswas  12 
Uswansis  in  extent,  forms  a  portion  of  a  large  compound,  attached 
to  a  house  within  cantonment  limits,  the  land  is  cantonment  land 
admittedly,  and  the  ownership  of.it  vests  in  the  Cantonmeut  Com- 
mittee. All  that  belongs  to  the  claimant  is  the  buildings  upon 
the  land,  comprising  a  pucka  house  with  its  appurtenant  out- 
houses. The  appropriation  does  not  interfere  with  the  house  itself, 
this  is  left  at  some  25  yards  beyond  the  boundary  of  the  appro- 
priated land,  but  includes  a  portion  of  the  oook-room,  the  sweeper's 
house,  stables,  latrines,  some  tiled  servants'  houses,  and  a  small 
portion  of  the  garden,  and  also  an  old  tomb. 

For  the  claimant  it  is  contended  that  the  whole  of  the  build- 
ings, including  of  course  the  main  residence,  must  be  taken.  It  is 
urged  that,  in  accordance  with  rulings  of  the  English  Courts  (s.  92 
of  the  English  Act  being  parallel  with  s.  55  of  Act  X  of  1870),  the 
appropriation  as  made  by  the  Collector  is  the  appropriation  of 
'part '  only  of  a  ^ house,'  and  that  accordingly  the  owner  wishing 
it.  Government  is  bound  to  take  the  whole  of  the  buildings  or  none 
at  all.  Special  stress  is  laid  upon  the  Court's  remarks  in  the  case 
of  King  V.  The  Wycombe  Railway  Co.  (1)  (quoted  at  p.  47  of 
Ingram's  Law  of  Compensation),  in  the  case  of  the  Oovernment  of 
St.  Thomas^  Hospital  v.  Charing  Cross  Railway  Co.  (quoted  as  above), 
and  upon  the  authority  also  of  English  Judges,  it  is  urged  that 
the  'test '  to  be  applied,  in  order  to  decide  whether  these  buildings 
are  or  are  not  ''part "  of  the  house,  is  whether  the  portions  acquired 
would  pass  on  a  conveyanoe  of  the  house  as  part  of  the  appurten- 
(1)29L,J.  Ch.  402. 
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1889  anoes.  Kow,  deciding  strictly  in  aooordanoe  with  the  letter  of  this 
Xhaibati  unquestionably  the  buildings  now  appropriated  would  form 

Lai.  ^part '  of  the  house.  But  it  must  be  borne  in  mind  that  the  oir- 
Thb  oumstances  of  property  of  this  desoription  are  different  in  India 
Smb  fob  those  of  property  of  the  same  kind  in  England,  and  especially 
India  in  that  in  the  present  case,  the  land  itself  is  not  the  claimant's  pro- 
perty. In  England,  such  properties  are,  as  a  rule,  very  limited  in 
extent;  they  are  compact,. and,  as  a  rule,  all  available  space  isutilp 
ized  for  some  special  purpose,  and  the  taking  of  any  particular 
portion  may  be  presumed  under  such  conditions  to  place  the  owner 
in  difficulty,  or  put  him  to  great  inconvenience ;  and  in  many  casee, 
in  England,  another  test  appears  to  have  been  applied,  viz,,  whether 
the  plot  or  building  to  be  appropriated  is  essential  to  the  convenient 
occupation  of  the  house,  or  whether,  without  great  inconvenience 
to  the  owner  of  the  house,  it  can  be  severed  fron  the  remainder. 
Unquestionably  the  stables  and  .cook-houses  and  servants'  huts  are 
essential  to  the  convenience  of  the  occupant  of  the  house,  but  I 
am  of  opinion  that  this  fact  would  not  necessarily  make  it  incum- 
bent upon  Government  to  appropriate  the  whole  of  the  buildings  in 
the  compound,  unless  it  is  shown  that  these  could  not  mthouiincon' 
venienee  be  erected  elsewhere.  These  buildings  are  of  small  value 
as  compared  with  the  main  residence,  aud  are  usually  of  a  kind 
readily  demolished  and  as  readily  replaced— and  here  also  tibie 
peculiar  conditions  of  the  claimant's  occupation  of  the  land  are 
entitled  to  consideration.  The  land  is  not  his  own ;  it  is  simply  a- 
temporary  loan  as  it  were  from  Government,  given  for  the  purpose' 
of  building  a  residence,  and  so  long  as  without  inconvenience  the 
buildings  appropriated  can  be  replaced  by  fresh  buildings  upon 
other  sites,  I  am  of  opinion  that  the  owner  cannot  force  the  appro- 
priation of  the  whole.  Now,  the  enclosure  or  compound  is  of  very 
large  extent,  and  a  Icurge  portion  of  it  would  seem  to  have  been  in-* 
variably  let  out  for  cultivation.  The  area  of  17  bighas  is  far  beyond 
the  requirements  of  any  bungalow,  and  is  far  beyond  that  of  the  ma- 
jority of  compounds  in  Meerut,  or  any  other  station.  This  large  area 
cannot  certainly  be  considered  as  a  necessary  adjunct  to  the  house, 
or  as  necessary  for  the  convenience  even  of  the  occupant,  and  there  is 
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ample  spaoe  avsdlable  within  the  area  for  the  oonstraction  of  the  oui>  igg9 

houses  now  proposed  for  removal.   I  have  myself  visited  the  place  ^hiirxti' 

and  am  certainly  of  opinion  that  the  removal  and  re-erection  of  the  Lal 

buildings  in  another  part  of  the  compound  would  in  no  way  inflict  ij^^  Secbb- 

a  hardship  upon  the  owner,  and  I  Biccordingly  hold  it  is  not  incum-  ^tabt  of 

bent  upon  the  Q-ovemment  to  appropriate  the  whole  of  the  build-  India  isr 

ings  within  the  area  of  the  17  bighas,  and  that  s.  65  of  Act  X  does  Council. 
not  bar  this  partial  appropriation,  so  long  as  adequate  compensa- 
tion is  paid  so  as  to  enable  the  buildings  to  be  reconstructed  in 
another  part  of  the  enclosure.'' 

The  District  Judge  proceeded  to  assess  the  compensation  due  to 
the  claimant  in  respect  of  such  buildings  only  aa  were  situate  upon 
the  area  originsdly  appropriated,  at  the  sum  of  Bs.  2,590  plus  15 
per  cent,  on  the  market  value  payable  under  s.  42  of  the  Act,  with 
interest  on  the  whole  amoimt  decreed  at  the  rate  of  6  per  cent, 
from  the  date  of  appropriation  under  the  same  section. 

The  claimant  appealed  to  the  High  Court,  on  the  ground  (inter 
aUa)  that,  with  reference  to  s.  55  of  Act  X  of  1870,  he  was  entitled 
to  require  that  the  whole  of  the  property  in  question  should  be 
taken,  and  compensation  awarded  to  him  in  respect  thereof 

The  Hon.  T.  Conian  and  Mr.  O.  T.  Spankie  for  the  appellant. 

M unshi  Bam  Prasad  for  the  respondent. 

Edge,  C.J.,  and  Ttrkell,  J. — This  was  a  case  under  the  Land 
Acquisition  Act  (X  of  1870)  whicb  was  referred  by  the  Collector 
to  the  Judge  of  Meerut.  The  Government  took  some  of  the  out- 
offices  and  some  of  the  land  in  the  appellant's  compound  for  public 
purposes.  The  appellant  had  objected  under  s.  55  of  that  Act  that 
the  Q-ovemment  must  take  the  whole  or  none.  As  a  matter  of  fact, 
the  Q-ovemment  pulled  down  some  of  the  out-offices,  cut  down  some 
of  the  trees,  and  appropriated  some  of  the  land.  The  Judge  of 
Meemt,  assessing  the  compensation  to  be  given  to  the  appellant, 
came  to  the  conclusion  that  the  case  did  not  fall  within  s.  55  of  the 
Act.  We  are  perfectiy  satisfied  that  the  correct  interpretation  of 
8.  55  is  the  same  as  the  interpretation  that  has  been  put  on  the  oorre- 
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1889      spending  s.  92  of  the  Land  ClatuBes  OonBolidation  Act ;  and  that  in 
Khaibati  inBtanoe,  the  appellant  objeoting,  the  Ghiyeniment  amid 

liAL      not  take  under  the  oompulsory  powers  of  the  Aot  the  out-offioes  or 
Thr  ^Sbobr-  ^^^^  portion  of  the  oomponnd  which  they  did  take,  nnless  they  took 
TABY  OF    the  whole,  that  is  to  say,  the  house  with  its  other  out-offioes  and 

OTATB  FOB 

India  in  appurtenances  and  its  compound,  so  &r  as  the  compound  was  ihe 
Council,  compound  of  the  house.  Several  English  authorities  on  the  point 
have  been  quoted,  among  them  the  following: — Orosvenar  v.  The 
Hampstead  Junction  Railway  Company  'I),  Cole  v.  The  West  London 
and  Crystal  Palace  Railway  Company  (2),  and  King  v.  The  Wycombe 
Railway  Company  (3). 

The  Judge  of  Meerut  was  quite  wrong  in  supposing  that  the 
English  Courts  in  putting  the  interpretation  which  they  did  upon 
B.  92  of  the  Land  Clauses  Consolidation  Act  were  dealing  only  with 
small  or  oonfined  areas.  The  convenience  of  the  proprietor  is  not 
the  test.  The  proprietor  is  entitled  to  stand  upon  his  rights  and 
say,  *  You  shall  not  apply  your  compulsory  powers  at  all,  unless  you 
take  the  whole  of  my  house.'  Under  these  circumstances  we  allcw 
the  appeal  and  remand  the  case  to  the  Judge,  directing  him  to  assess 
the  compensation  on  the  whole  property  in  question.  In  doing  so 
he  will  ascertain,  as  far  as  possible,  what  the  market  value  of  the 
property  was  at  the  time  it  was  taken^  deducting  of  course  Rs.  32, 
the  value  of  the  trees  taken  by  the  appellant,  and  he  will,  on  that 
market  value,  add  15  per  cent,  for  compulsory  sale.  We  allow  the 
appeal  with  costs,  which  will  be  allowed  by  the  Judge  in  finally 
deciding  and  making  his  award. 

Appeal  allowed. 

(I)  26  L.  J.,  N.  8.  Ch.  731.        (2)  28  L.  J.,  Ch.  767. 

(8)  29  L  J.,  Ch.  462. 
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Brfore  Sir  John  Edge,  Zt,  Chief  JutUee,  and  Mr.  Justice  TjfrrelL 


18S9 
March  23. 


GOPAL  DAS  (PETiriomsB)  v,  ALAF  KHAN  and  akotheb 
(Opposite  pabtt.)* 
Second  appeal— Order  on  appeal  a^rming  order  granting  application  for 
review  qf  judgment-^ High  Court's  power  qf  revision-^CivU  Procedure 
Code.ss.  684,  622,629. 

No  second  appeal  lies  to  the  High  Court  under  s.  684  of  the  Ciyil  Proce- 
dure Code  from  an  order  dismissing  an  appeal  under  s.  629  from  an  order 
granting  an  application  for  reyiew  of  judgment. 

The  High  Court  will  not,  in  the  exercise  of  its  revisional  powers  under  s, 
622  of  the  Code,  interfere  with  an  order  dismissing  an  appeal  from  an  order 
under  s.  629,  inasmuch  as  there  is  a  remedy  by  way  of  appeal  from  the  final 
decree  at  the  re-hearing. 

This  was  an  appeal  under  s.  10  of  the  Letters  Patent,  from  an 
order  of  Straight,  J.,  dismissing  an  application  for  revision  under 
s.  62?  of  the  Civil  Procedure  Code.  The  facts  are  stated  in  the 
judgment  of  Straight,  J. 

Stkaight,  J. — The  following  are  the  facts  out  of  which  this 
application,  for  revision  has  arisen.  The  respondents  before  me, 
Alaf  Khan  and  Jungbaz  !Chan,  brought  ajpre-emption  suit  in  the 
oourt  of  the  Subordinate  Judge  of  Mainpuri  against  Sundar  Lai, 
vendor,  and  Gbpal  Das,  vendee,  in  respect  of  a  sale  by  the  former 
to  the  latter  of  a  fifteen-biswansi  zamindari  share  on  the  16th  Sep- 
tember, 1885.  A  second  suit  by  one  Eharagjit,  impeaching  the 
same  transaction,  on  the  ground  of  pre-emptive  right,  was  subse- 
quently instituted  in  the  same  oourt,  and  Alaf  Shan  and  Jungbaz 
Khan  were  made  parties,  defendants,  to  that  suit,  and  Khcuragjit 
defendant  to  their  suit.  Both  suits  were  tried  together,  and,  in  the 
result,  that  of  Kharagjit  was  decreed  by  the  Subordinate  Judge,  on 
the  ground  that  he  was  the  superior  pre-emptor  and  had  the  call 
of  the  two  plaintifEs  in  the  other  suit,  which  was  in  turn  dismissed 
and  no  appeal  was  preferred  from  either  that  decree  or  the  decree 
in  favour  of  Kharagjit,  as  plaintiff.  By  this  last-mentioned  decree, 
Kharagjit  was  directed  to  deposit  in  court  the  purchase-money 
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1889  found  to  have  been  paid  by  Gbpal  Bas  to  Sunder  Lai  ^thin  two 
GopAL  Das  ^^^^^^  otherwise  his  suit  would  stand  dismissed.  This  Eliaragjit 
A  ^  thereupon  Alaf  Elian  and  Jusgbaz  Ehan  applied 

'  for  review  of  judgment,  setting  up  this  &ilure  on  the  part  of 
Eharagjit,  and  the  admitted  fact  of  their  being  next  to  him  in 
order  of  pre-emptive  right  as  the  grounds  for  the  application.  On 
the  20th  May,  1887,  the  Subordinate  Judge  admitted  the  applica- 
tion for  review,  holding  that  it  was  covered  by  s,  623  of  the  (Xvfl 
Procedure  Code,  the  ascertainment  by  the  petitioners  of  the  failure 
of  Kharagjit  to  deposit  the  money  within  time  being  the  discovery 
of  "  a  thing  which  was  not  known  before." 

To  this  order  of  the  Subordinate  Judge,  objection  was  taken  by 
Gopal  Das  by  way  of  appeal  to  the  Judge  in  the  manner  indicated 
in  6.  629  of  the  Code,  and  on  the  5th  September,  1887,  the  Judge 
upheld  the  order  and  dismissed  the  appeal  with  costs.  It  is  this 
order  of  the  Judge  that  is  the  subject  of  this  application  for 
revision  before  me  under  s.  622  of  the  Code.  Now,  I  take  it  to  be 
the  recognised  rule  of  this  court  that,  if  a  party  to  civil  proceed- 
ings appUes  to  us  to  exercise  our  powers  under  s.  622,  he  must 
satisfy  us  that  he  has  no  other  remedy  open  to  him  under  the  law 
to  set  right  that  which  he  says  has  been  illegally  or  irregularly  or 
without  jurisdiction  done  by  a  Subordinate  Court.  Now,  when 
the  Subordinate  Judge  admitted  the  application  of  Altaf  Khan 
and  Jungbaz  for  review,  the  petitioner  before  us^  Gopal  Das,  who 
was  prejudiced  thereby,  had  two  alternatives  open  to  him  under 
s.  629  of  the  Code,  namely,  to  object  to  such  admission  (a)  by  an 
appeal  from  the  order  granting  the  admission  upon  the  grounds 
therein  specified,  or  {b)  in  any  appeal  against  the  final  decree  or 
order  made  in  the  suit.  Gopal  Das  availed  himself  of  the  first  of 
these  alternatives  by  taking  an  appeal  to  the  Judge  and  staying 
further  proceeding  with  the  re^hearing  pending  its  decision.  The 
Judge  has  decided  against  him  by  dismissing  his  appeal,  and  the 
first  question  I  have  now  to  consider  is,  does  any  second  appeal  lie 
from  the  order  of  the  Judge  ?  I  am  very  clearly  of  opinion  that  it 
does  not.  A  right  of  appeal  is  the  creation  of  a  statute,  and  unless 
I  can  find  any  specfio  provision  in  the  Code  of  Civil  Procedure  in 
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terms  oonferring  saoli  a  right  I  cannot  hold  it  to  exist.  Turning  1889 
to  that  law  I  find  in  Part  VI  "  of  appeals  "  that  there  is  mi  Gopal  Das 
appeal  from  the  decrees  or  from  any  part  of  the  decrees  of 
Ooorts  exercising  original  jurisdiction  (s.  640),  to  a  High  Court 
from  all  decrees  passed  on  appeal  by  any  Court  subordinate  to  a 
High  Court  (s.  684),  from  the  orders  specified  in  s.  688  and  from 
no  other  such  orders,  in  respect  of  which  the  orders  passed  in 
appeal  shall  be  final, and,  ,in  s.  629  to  which  I  haye  already 
referred,  from  an  order  admitting  an  application  for  review  of 
judgment.  But  as  to  this  last  matter  there  is  no  mention  any- 
where in  terms  to  be  found  recognising  a  right  of  second  appeal 
from  an  order  passed  on  appeal  from  such  an  order.  It  is  clear  to 
my  mind  that  an  order  passed  on  appeal  from  an  order  objecting  to 
the  admission  of  an  application  for  review  is  not  a  decree ; "  indeed, 
it  is  in  terms  contradistinguished  in  s.  629  from  a  decree.  Conse- 
quently 8.  684  which  contains  the  only  sanction  to  a  second  appeal, 
and  that  only  from  a  decree,"  cannot  apply.  So  far,  then,  as  the 
immediate  proceeding  under  s.  629  which  the  petitioner  has  adopted 
18  concerned,  he  has  no  power  under  the  law  to  carry  it  further, 
except  of  course  as  provided  in  s.  622,  if  I  consider  that  section  to 
be  applicable.  But  then  arises  the  further  question  whether,  as 
an  appeal  is  provided  by  law  from  any  decree  that  may  hereafter 
be  passed  by  the  Subordinate  Judge  at  the  rehearing  of  the  suit, 
that  will,  if  his  and  the  Judge's  order  of  review  remains  untouched, 
take  place,  I  should  upon  this  application  in  anticipation  determine 
the  point  as  to  whether  it  wUl  be  open  to  him  to  again  contest  the 
propriety  of  the  order  admitting  the  review.  I  am  of  opinion 
that  I  ought  not  to  do  so,  and  for  the  obvious  reason  tiiat,  assuming 
the  case  to  be  decided  against  the  petitioner,  not  only  will  he  have 
an  appeal  to  the  Judge  from  the  decree,  but  a  second  appeal  to  this 
Court ;  which,  if  I  refuse  now  to  interfere  under  s.  622,  on  the 
ground  that  he  has  a  remedy  infmturey  will  not  have  expressed  any 
(pinion  upon  the  question  of  the  propriety  of  grant  of  the  review. 
If  the  case  is  decided  in  his  favour,  cadit  qucsdio.  I  therefore 
refuse  to  interfere  under  s.  622  of  the  Code  and  dismiss  the  peti- 
tion, but  costs  will  be  costs  in  the  cause. 
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1889        The  petitioner  appealed  from  this  decision  under  s.  10  of  the 

GopAL  Dab  Le**®™ 

V.  Edob,  C.  J.,  and  Tybrell,  J.— We  agree  with  the  view  taken 

Alaf  Zhak.  ^  juBtioe  Straight,  and  we  think  that  he  exerdsed  a  sound  dis- 
cretion in  refusing  to  interfere  under  s.  622  of  the  CiTil  Procedure 
Code. 

We  dismiss  the  appeal  with  costs. 

Appeal  distnissed. 


Before  Mr,  Juttiee  Straight  and  Mr.  Justice  Brodkuret. 
MUHAMMAD  8AMI-UD-DIN  ZHAN  (Plaintiff)    MANN U  LAL 

AKD  0THBB8  (DSFBKDANTS).* 

Mortgage,  uiufructuary^Suitfor  redemption^  Conditional  decree --^Failure 
qfmortgctgor  to pag  in  accordance  with  decreeSuheequent  euit  for  redemp- 
tion—Bee  judicata^Civil  Procedure  Code,  $,  13 — Ihrecloeure—Act  IV 
1882  (Trantfer  <f  Property  Act),  s.9^^£9toppel—Act  I<flS72  (Evidence 
Act), ».  116. 

In  a  suit  for  redemption  of  a  nsufnictiiary  mortgage,  a  decree  for  redemp. 
tion  was  passed  conditional  upon  the  plaintiff  paying  the  defendants,  within 
a  time  specified,  a  sum  which  was  found  still  due  to  the  latter,  and  the  decree 
proTided  that  if  snch  snm  was  not  paid  within  the  time  specified,  the  snit 
should  stand  dismissed.  The  plaintiff  failed  to  pay,  and  the  snit  aocordinglj 
stood  dismissed.  Subsequently  he  again  sued  for  redemption*  alleging  that 
the  mortgage-debt  had  now  been  satisfied  from  the  nsnfmct. 

Held,  having  regard  to  distinction  between  simple  and  usnf motuaiy  mort- 
gages, that  the  decree  in  the  former  suit  only  decided  that,  in  order  to  redeem 
and  get  possession  of  the  property,  the  mortgagor  must  pay  the  sum  then 
found  to  be  due  by  him  to  tiie  mortgagee,  and  did  not  operate  as  res  judicata  so 
as  to  bar  a  second  suit  for  redemption,  when,  after  further  enjojrment  of  the 
profits  by  the  mortgagee,  the  mortgagor  could  say  that  the  debt  had  now 
become  satisfied  from  the  nsnfmct. 

Haying  regard  to  s.  93  of  the  Transfer  of  Property  Act  (IT  of  1882),  in  a 
snit  brought  by  a  usuf rnctnary  mortgagor  for  possession  on  the  ground  that 
the  mortgage-debt  has  been  satisfied  from  the  nsnfmct,  and  in  which  the 
plaintiff  is  ordered  to  pay  something  because  the  debt  has  not  been  satisfied, 
as  alleged*  the  decree  passed  against  snch  a  mortgagor  for  non-payment  has 
not  the  efEeot  of  foreclosing  him  for  all  time  from  redeeming  the  property^ 

•  Second  Appeal  No.  1183  of  1887  from  a  decree  of  M.  S.  Howell,  Esq.,  Dia- 
trict  Judge  of  Aligarh,  dated  the  SOth  March,  1887,  confirming  a  decree  of 
SdanWi.  Saiyad  Muhammad,  Subordinate  Jndge  of  Aligarh,  dated  the  6th 
AprU,  1886. 
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The  decision  in  Skeik  Qolam  Sossein  y.  Mmammat  AUa  Bukhee  Sedtee  i889 

(1)  treated  as  not  binding  since  the  passing  of  the  Transfer  of  Property  Act'   

Ckaita  v.  Purum  Sookk  (2)  and  Anrudh  Singh    Sheo  Prasad  (8)  referred  to.  g^f.^D!l)iK 

Where  the  plaintiff  in  a  snit  for  redemption  of  a  nsufmctnary  mortgage  Khan 
was  the  original  motgagor,  who  had  by  a  registered  instrument  assigned  hig  t;. 
interest  in  the  mortgaged  property  to  another,  and  the  assignee  did  not  apply  Mahnu  Lal. 
to  be  made  a  party  to  the  snit,  but  put  forward  or  consented  to  hare  put 
forward,  the  original  mortgagor  as  the  pers  on  entitled  to  redeem, — held  that 
as  there  was  nothing  in  that  litigation  to  show  that  the  defendant-mortgagee 
was  in  any  way  induced  to  alter  his  position  or  to  do  any  act  which  he 
would  not  otherwise  haye  done  in  consequence  of  the  assignee's  conduct, 
the  latter  was  not  estopped  by  s.  115  of  the  Eyidence  Act  (I  of  1872)  or  by 
any  principle  of  equitable  estoppel  from  afterwards  suing  on  his  own  account 
for  redemption. 

The  facts  of  this  oase  are  stated  in  the  judgment  of  Straight,  J. 
Mr.  O,  E.  A,  Robs  and  Mr.  Hamidullah  for  the  appellant. 
The  Hon.  Pandit  Ajudhxa  Nath  and  Pandit  Ratan  Chand  td^ 
the  respondent. 

Straight,  J. — This  second  appeal  raises  questions  of  consider- 
able difficulty,  and  in  order  to  understand  the  method  by  which 
I  have  arriyed  at  the  conclusions  I  am  about  to  pronounce,  it  is 
essential  that  I  should  state  very  fullj  the  circumstances  out  of 
which  this  present  litigation  has  arisen.   In  the  year  1842,  Dalip 
Singh  and  others  mortgaged  twenty  biswas  of  mouza  Karia 
Buzurg,  in  the  Aligarh  district,  for  a  sum  of  Es.  4,000  to  one 
Ehushwakt  Eai.   The  mortgage  was  of  a  possessory  kind,  and 
the  mortgagee  was  to  take  possession  of  the  mortgaged  twenty 
biswas  and  to  satisfy  the  amount  of  the  principal  debt  and  the 
interest  thereupon  from  the  usufruct  of  the  property.   By  various 
subsequent  assignments,  the  interests  of  the  original  mortgagee 
passed  to  other  persons,  and  in  the  end  they  centred  in  the  person 
of  Mannu  Lal,  the  defendant-respondent  to  the  present  appeal. 
Among  the  persons  interested  under  the  mortgage  of  1842  as 
mortgagors  were  Musammat  Eliushalo  and  others,  and  the 
extent  of  their  interests  therein  was  four  biswas  seven  biswansis 
ten  kachwansis.   On  the  13th  August  1881,  Musammat  Khushalo 
and  others,  under  a  registered  instrument  of  that  date,  assigned 
over  to  the  plaintiff  in  the  present  suit  their  interests  in  the  four 
(1)  N.-W.  H.  C.  Kep.,  1871,  p.  62.        (2)  N.-W.  H.  C.  Eep.,  1867,  p  256. 
(3)  I.  L.E.,4  All.,481. 
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1889  biflwas  aeven  biiwanflis  ten  kaohwanids.  Prom  what  I  bave  said, 
Muhammad  ^*  ^  plaintiff-appellant  before  U8  repre- 

Sami-ud-dih  sents  th&  interests  of  certain  mortgagors,  wlule  the  defendant, 
■^^^     Mannu  Lai,  and  those  who  are  arrayed  alongside  of  hhn  in  the 
Makvu  Lal.  litigation  represent  the  interests  of  the  mortgagees. 

The  present  suit  is  a  suit  for  redemption,  and  it  has  been  dis- 
missed  by  both  the  Lower  Courts,  much  upon  the  same  ground, 
namely,  that  by  the  operation  of  a  rule  somewhat  like  that  of  re^ 
judicata^  the  plaintiff,  having  been  a  party  to  a  suit  which  ended 
in  a  decree  of  this  court  of  the  27th  August,  1883,  in  which 
Musammat  Eliushalo  and  others  were  the  plaintiffs  and  the  present 
defendant  was  a  defendant,  is  by  that  decree  passed  in  that  suit 
barred  from  now  coming  into  court  with  his  present  claim.  I 
have  already  stated  that  the  mortgage  of  1842  was  of  a  usufruo- 
tuary  character,  and  that  the  term  of  it  was  that  the  mortgagees  were 
to  remain  in  possession  so  long  as  and  until  the  principal  money 
and  the  interest  thereon  were  satisfied  from  the  usufruct  In  the 
suit  which  was  brought  by  Musammat  Eliushalo  and  others  in.  the 
year  1882,  they  claimed  that  not  only  had  the  mortgage  been 
redeemed  to  the  extent  of  their  four  biswas  seyen  biswansis  ten 
kachwansis  share,  but  that,  in  addition,  in  proportion  to  the 
amount  of  that  share,  the  mortgagees  in  possession  had  realised 
a  considerable  sum  of  money  over  and  above  what  they  were 
entitled  to,  and  they  claimed  through  the  medium  (d  the  court 
to  receive  a  decree  for  that  amount. 

It  is  unnecessary  for  me  to  deal  with  the  decree  of  the  Lower 
Court  which  dealt  with  that  original  suit  as  a  court  of  first  instance. 
It  is  enough  to  say  that  in  appeal  this  court  gave  the  plaintiffs 
a  conditional  decree  subject  to  their  paying  into  court  the  sum 
of  Bs.  1,999-10-6  which  had  been  found  to  be  the  amount  still 
remaining  due  and  owing  from  the  plaintiffs  to  the  d^endant- 
mortgagee  in  possession,  and  the  decree  of  this  court  went  on  to 
declare  that  if  that  amount  was  not  paid  within  the  time  stated 
therein,  the  suit  of  the  plaintiffs  would  stand  dismissed.  As  a 
matter  of  fact  that  amount  of  money  was  not  paid  in,  and 
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consequently  that  suit  of  Musammat  Eliushalo  and  others  stood  1889 
dismissed  from  the  expiration  of  the  fixed  period.  Muhammad 

Sami-ud-din 

It  is  said,  by  the  learned  Judge  in  his  judgment  in  this  case  Khan 
that  by  the  order  of  this  Court  passed  in  that  suit,  the  right  of  Manku  Lal. 
redemption  of  Musammat  Elhushalo  and  others  was  extinguished, 
and  that  consequently  with  that  extinguishment  disappeared  all  or 
any  rights  that  the  present  plaintiff  possessed.  It  is  suggested  in 
the  pleas  taken  in  the  present  suit  that  that  litigation  was  practically 
the  litigation  of  the  plaintiff,  that  he  found  the  money  for  it,  that 
he  took  a  prominent  part  in  promoting  it,  and  that  although  in 
name  he  was  not  joined  as  a  party,  he  was  in  fact  a  party  thereto. 
I  may  say  at  once  that  from  the  way  in  which  I  look  upon  this 
matter,  it  is  wholly  indifferent  to  the  decision  of  the  case  whether 
he  was  or  was  not  a  party  to  that  suit.  If  I  imderstand  the  law  of 
mortgage  as  now  more  or  less  embodied  in  the  Transfer  of  Property 
Act,  by  which  we  are  governed  in  these  provinces,  there  is  nothing 
to  prevent  a  person  who  has  usufruotuarily  mortgaged  his  property 
from  making  a  second  usufructuary  mortgage  with  a  condition  that 
the  second  mortgagee  shall  take  aU  the  necessary  steps  to  effect  and 
bring  about  the  redemption  of  the  first  mortgage  so  as  to  obtain 
possession  of  the  mortgaged  property.  I  also  understand  the  law 
to  be  that  if  a  usufructuary  mortgagor  brings  a  suit  against  his 
usufructuary  mortgagee,  alleging  that  the  mortgage  has  been  satis« 
fied  out  of  the  usufruct  for  his  principal  and  interest,  aud  in  that 
suit  it  is  found  that,  at  the  time  of  the  determination  of  that  suit, 
the  mortgage  has  not  been  so  satisfied,  then  there  is  no  bar  in  law 
to  his  subsequently  instituting  a  second  suit  aiter  a  further  expira- 
tion of  time  when  by  further  enjoyment  of  the  profits  of  the  property 
by  the  mortgagee  the  mortgagor  can  come  into  court  and  say  the 
mortgage-debt  has  now  been  discharged*  This  is  the  distinction 
which  places  simple  mortgagors  emd  mortgagees  and  usufructuary 
mortgagors  and  mortgagees  upon  a  distinct  and  different  footing. 
It  is  unnecessary  for  me  in  the  present  case  to  do  more  than  discuss 
the  question  in  so  far  as  it  relates  to  usufructuary  mortgages.  It 
seems  to  me  that  even  if  it  could  be  said  that  these  usufructuary 
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1889     mortgagors  wrongly  brought  their  suit  in  the  year  1882  and  still 
Muhammad        wrongly  refused,  or  declined  to,  or  refrained  from  paying  into 
Sami-ud-din  Court  the  amount  they  were  called  upon  to  pay,  there  was  nothing 
^        to  prevent  them  at  a  subsequent  period  from  bringing  another  suit 
MahnuLal.  in  which  they  might  allege  and  prove  that  the  Rs.^  1,999-10-6  had 
been  satisfied  out  of  the  usufruct.   Prom  this  it  would  be  apparent 
that  my  view  is  that  quoad  the  decree  of  this  Court  of  the  27th 
August  1883,  all  that  that  decided  was  that  in  order  to  redeem  and 
get  possession  of  the  property,  the  plaintiffs  must  pay  the  sum  of 
Bs.  1,999-10-6  ;  and  if  the  present  plaintiff  can  be  held  bound  by 
that  decree,  this  is  all  that  can  be  held  to  have  been  decided  against 
him.   I  may  observe  in  passing  that  no  question  arises  in  this 
case  as  to  the  right  of  the  plaintiff  to  maintain  this  suit  for 
redemption  as  to  the  four  biswas  seven  biswansis  ten  kachwansis 
share,  part  of  what  was  originally  mortgaged.    By  that  I  mean 
it  is  not  suggested  that  he  was  under  the  ordinary  legal  obligation 
regulating  these  matters  of  mortgage  to  come  into  court  and 
offer  to  redeem  the  tchole  mortgage.   It  is  admitted  that  so  far  this 
suit  is  maintainable. 

Looking  then  at  this  as  a  suit  brought  by  the  plaintiff  for 
redemption  of  mortgage  as  against  the  defendant-mortgagee  in 
possession,  is  it  barred  by  any  rule  of  law  such  as  res  judicata 
or  estoppel  as  enunciated  in  s.  115  of  the  Evidence  Act,  or  by 
any  other  principle  of  equitable  estoppel  which  we  as  a  Court  of 
equity  ought  to  apply  P  It  seems  to  me  that  altogether  apart 
from  anything  that  may  have  taken  place  between  the  plaintiff 
and  the  assignors  to  him  of  an  interest  by  way  of  subordinate 
charge,  as  to  who  should  have  instituted  the  suit  which  was 
originally  brought,  the  plaintiff  is,  under  the  Transfer  of  Property 
Act,  a  person  who  at  this  time  is  interested  in  and  has  a  charge 
upon  the  four  biswas  seven  biswansis  ten  kachwansis.  It  would 
be  protracting  this  judgment  to  unnecessary  length  were  I  to  go 
in  detail  into  the  terms  of  the  instnunent  of  transfer  of  the  13th 
August  1881.  It,  in  my  opinion,  constitutes  a  perfectly  good 
document  of  title  to  sanction  the  plaintiffs  maintaining  his 
present  suit. 
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For  a  moment  to  revert  to  the  point  as  to  whether  the  plaititiff  1889 
is  barred  by  the  rule  of  resjtuUcata.  It  is  dear  from  the  array  of  Muhammad 
parties  in  the  former  litigation  that  he  was  no  party  to  that  ^^^^^^^^^ 
litigation  ;  but  as  I  have  already  said,  even  if  he  were  bound  by  v. 
what  was  done  in  that  particular  suit,  all  that  the  decision  therein  Mannu  Lal. 
amounted  to  was  a  declaration  of  a  Court  that  if  the  plainti&  in 
that  suit  wanted  to  get- possession  of  the  property,  then  they  must 
pay  a  sum  of  Es.  1,999-10-6.  Although,  in  the  course  of  the  hearing 
of  this  appeal  this  was  not  the  ground  on  which  the  case  was 
argued,  and  consequently  no  authorities  bearing  upon  this  point 
were  referred  to,  I  have  been  at  pains  to  look  into  the  matter. 
The  reason  why  I  said  at  the  outset  that  it  is  not  without  difficulty 
is  because  of  the  circumstance  that  there  is  a  Full  Bench  ruling  of 
this  Court,  Sheikh  Oolam  Sossein  v.  Musammat  Alia  Rukhee  Beehee 
(1)  in  which  it  was  held  in  effect  that  where  a  person  by  his  own 
neglect  has  lost  a  remedy  by  process  of  execution  to  which  he 
became  entitled  by  an  adjudication  in  a  former  suit,  he  cannot  be 
premitted  to  revert  to  the  position  which  he  held  prior  to  the 
institution  of  that  suit  and  to  bring  a  fresh  suit.  In  that  judgment, 
the  first  learned  Chief  Justice  of  this  Court,  Sir  Walter  Morgan, 
joined,  and  it  was  a  ruling  of  the  year  1871.  I  confess,  upon 
referring^to  another  ruling,  Chaiia  v.  Purum  Sookh  (2),  I  find  it 
difficult  to  reconcile  the  view  which  in  the  first  mentioned  case  he 
concurred  in,  with  that  expressed  by  him  in  the  second  case,  in  which 
it  was  held  that  where  a  person  has  obtained  a  decree  for  redemption 
but  has  not  executed  it  within  the  prescribed  period  for  execution, 
the  mortgagee  does  not,  by  omission  of  the  mortgagor  to  execute 
the  decree,  cease  to  be  mortgagee,  but  the  mortgagor  or  his  repre- 
sentative may  still  mwitain  a  fresh  suit  for  redemption.  I  confess 
with  the  most  profound  respect  that  these  two  rulings  appear  to  my 
mind  irrecondleable.  My  brother  Mahmood  and  I  in  the  case  of 
Anrudh  Singh  v.  Sheo  Prasad  (3)  followed  the  Full  Bench  ruUng 
of  1871,  but  what  I  have  now  to  say  with  regard  to  it  is  this;  in 

(1)  fJ.-W.  P.  H.  C.  Eep.,  1871,  p.  62.  (2)  N.-W.  P.  H.  0.  Rep.  1867,  p.  256. 

(S)  I.  L.  R.,  4  All.,  481. 
33 
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1889     the  first  place,  when  it  was  passed,  the  Transfer  of  Property  Act, 
Muhammad  ^^^^  embodies  and  defines  the  precise  legal  nature  of  the  lights 
Sami-ud-div  and  obligations  of  mortgagors  and  mortgagees  and  as  to  the  pro- 
^^^^     oedure  to  be  adopted  in  suits  between  them,  was  not  in  force,  and 
Mannu  Lai.  further,  it  does  not  appear  to  me,  if  I  can  form  my  opinion  from  the 
judgment  of  the  Full  Bench,  that  the  question  as  to  what  was  the 
precise  nature  of  the  rights  of  a  usufructuary  mortgagor  and  his 
usufructuary  mortgagee  was  discussed.    Taking  the  definition  of 
the  Transfer  of  Property  Act  as  to  what  this  latter's  rights  are,  we 
find  he  is  entitled  to  remain  in  possession  and  enjoyment  of  the  pro- 
perty mortgaged  according  to  the  terms  of  the  instrument,  until 
such  time  as  (in  the  case  before  me)  the  principal  sum  with  interest 
thereupon  shall  have  been  satisfied  and  discharged  from  the  usu- 
fruct.   It  is  a  noticeable  matter  in  the  Transfer  of  Property  Act 
that  in  s.  93,  which  is  to  be  found  in  the  particular  portion  of  the 
statute  relating  to  redemption  of  mortgage,  it  is  laid  down  in  parei- 
graph  2  that  where  a  sum  has  been  ordered  by  a  Court  to  be  paid 
in  a  suit  for  redemption  of  mortgage  and  is  not  paid,  certain  con- 
sequences will  follow,  or,  to  quote  the  words  of  that  paragraph,  it  is 
enacted : — If  such  payment  is  not  so  made,  the  defendant  may 
{unless  the  mortgage  is  simple  or  usufruct  if  arg)  apply  to  the  Court 
for  an  order  that  the  plaintiff  and  all  persons  claiming  through  or 
under  him  be  debeured  absolutely  of  all  right  to  redeem. "  Therefore 
I  presume  from  ^that  indication  in  the  statute  itself  that  it  was  not 
contemplated  that  in  a  suit  brought  by  a  usufructuary  mortgagor 
against  a  usufructuary  mortgagee  for  possession  upon  the  ground 
that  he  had  been  satisfied  and  discharged  out  of  the  usufruct,  and 
having  been  ordered  to  pay  something  because  the  mortgagee  had 
.  not  been  so  satisfied,  therefore  the  decree  passed  against  him  would 
have  the  effect  of  foreclosing  him  for  all  time  from  redeeming  the 
property.    It  seems  to  me  from  what  is  stated  in  the  Transfer  of 
Property  Act,  as  to  the  relations  of  a  usufructuary  mortgagor  and 
mortgagee  and  their  rights  in  reference  to  one  another,  that  I  am 
not  constredned  to  follow  that  ruling  of  the  Full  Bench  of  this 
Court,  and  consequently  I  cannot  hold  that  any  doctrine  or  prin- 
ciple of  res  Judicata  applies  to  the  present  case. 
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Then  arises  the  question  :  Is  there  any  prindple  such  as  s.  115  i889 
of  the  Evidence  Act  lays  down,  or  any  other  equitable  principle  of  Muhammad 
estoppel  that  should  bar  the  plaintiff  from  maintaining  his  present  Sami  ud-din 
suit?  I  find  nothing  in  the  course  of  the  proceedings  in  the  former 
litigation  of  1882  to  lead  one  to  the  conclusion  that  the  defendant  Mannu  Lal. 
was  in  any  way  induced  to  alter  his  position  or  to  do  any  act  in 
consequence  of  any  conduct  on  the  part  of  the  plaintiff.   I  need 
scarcely  say  it  is  Dot  enough  that  he  should  have  put  forward  or 
consented  to  have  put  forward  the  original  mortgagors  as  the 
persons  entitled  to  redeem.    It  would  no  doubt  have  been  far  more 
satisfactory,  under  all  circumstances,  had  he  been  joined  as  a  party 
in  that  litigation,  but  by  his  action  and  his  abstinence  from  asking 
to  be  joined  therein,  I  cannot  hold  that  there  was  any  conduct  on 
his  part  in  respect  of  which  it  can  be  reasonably  inferred  that  the 
defendants  were  led  to  do  anything  they  would  otherwise  not  have 
done.    I  am  of  opinion  that  there  is  no  estoppel  of  any  kind  to 
bar  the  suit.    This  being  the  view  that  upon  a  very  anxious  and 
careful  consideration  of  the  whole  matter  I  have  arrived  at,  I 
have  come  to  the  conclusion  that  the  appeal  should  be  allowed  and 
that  the  decree  of  the  Lower  Court  should  be  set  aside.  That  decree 
practically  being  passed  upon  a  preliminary  ground,  this  case  must 
be  dealt  with  under  s.  562,  Civil  Procedure  Code,  and  must  be 
remanded  to  the  Court  of  the  Judge  of  Aligath  for  restoration 
to  the  file  of  pending  appeals.  ,  and  disposal  upon  the  merits  accord- 
ing to  law.    Costs  to  abide  the  result. 

Brodhuest,  J. — I  concur.  Cause  renmnihd. 


CRIMINAL  REVISIONAL. 


  1889 

Bef(rre  Mr.  Justice  Brodhiurt.  May  9, 

QUEEN-EMPBJB8S  v.  KHALAK. 
Criminal  Procedure  Code,  s.  36!—"  Distinct  offences"^Act  2CLV  of  1860 

{Penal  Code),  ss.  75,  ^li^Practice, 
A  person  convicted  under  ss.  411 — 76  of  the  Penal  Code  is  not  convicted 
of  **  distinct  offences  "  within  the  meaning  of  s.  86  of  the  Criminal  Procedure 
Code.    Queen-Empress  v.  Zor  Singh  (1)  explained. 

(1)  I.  L.  E.,.10  All.,  146  ;  Weekly  Notes,  1888,  p.  6. 
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1889        Where  an  offence  under  s.  411  read  with  s.  76  of  the  Penal  Code  appears 

~  to  be  deserving  of  a  greater  punishment  than  the  Magistrate  trying  it  can 

]g~^^^g    award)  the  best  coarse  for  him  to  adopt  is  to  commit  the  accused  for  trial 

V,        to  the  Oourt  of  Session. 
KHiLAK.      rpj^        ^  reference  under  b.  438  of  the  Criminal  Prooednre 
Code  by  the  Sessionfi  Judge  of  Mainpuri.  The  facts  of  the  case 
are  stated  in  the  judgment  of  Brodhurst,  J. 

BBODHVECTy  J.— -The  reference  in  this  case  is  made  under  the 
following  circumstances  : — The  Joint-Magistrate  of  Mainpuri  tried 
Khalak  Kisan  under  ss.  411,  75  of  the  Indian  Penal  Code.  In  his 
judgment  he  stated  all  the  facts  of  the  case  and  he  concluded  as 
follows : — Defendant  has  given  no  satisfactory  proof  how  he  came 
to  be  in  possession  of  them — the  stolen  articles — and  it  further 
appears  that  it  is  only  about  six  months  since  he  was  released  after 
two  and  a  half  years  imprisonment  on  two  charges  under  s.  411  of 
the  Penal  Code.  I  convict  defendant  under  s.  411  of  the  Penal 
Code  (retaining  possession  of  stolen  property  knowing  the  same 
to  be  stolen).  He  is  further  charged  with  having  been  previously 
oonvicted  on  the  22nd  December,  1885,  on  two  charges  under  s* 
411  of  the  Penal  Code.  He  admits  these  convictions  (the  miah 
have  been  produced).  Under  ss.  411,  75  of  the  Penal  Code  (acting 
on  the  ruling  in  Queen^JSmpress  v.  Zor  Singh — Weekly  Notea^  1888, 
p.  5) ,  I  sentence  defendant  to  be  rigorously  imprisoned  for  four 
years." 

The  Sessions  Judge  in  his  referring  order  mentions  that  he 
called  for  the  record  under  the  provisions  of  s.  435  of  the  Criminal 
Procedure  Code  for  the  purpose  of  satisfying  himself  as  to  the 
legality  of  the  sentence*  He  observes :  Under  the  provisions  of  s. 
35  (5)  of  the  Criminal  Procedure  Code,  a  Magistrate  can,  in  the  case 
of  a  person  convicted  at  one  trial  of  two  or  more  distinct  qffences^ 
impose  an  aggregate  punishment  not  exceeding  twice  the  amount  of 
punishment  he  is  ordinarily  competent  to  inflict.  In  the  present 
case  I  would  submit  that  the  prisoner  was  not  convicted  of  two 
distinct  offences;  he  was  convicted  of  having  been  in  dishonest  pos- 
session of  property  stolen  in  a  burglary  committed  in  the  prosecutor's 
house,  and  he  was  further  charged  under  s.  75  of  the  Indian  Penal 
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with  having  heen  previously  oonvioted  of  a  similar  offonoe.    I  am  .  1839 
therefore  of  opinion  that  the  fact  that  the  prisoner  was  oonvioted  q^^^^, 
under  s.  411  of  the  Indian  Penal  Code  after  having  been  previously  Empbess 
convicted  of  the  same  {sic)  offence,  was  not  sufficient  to  give  the  Khalae. 
Joint  Magistrate  the  increased  powers  referred  to  in  s.  35  of  the 
Criminal  Procedure  Code." 

I  am  responsible  for  the  judgment  in  Queen-Empress  v.  Zor 
Singh  (1).  There  is  no  doubt  that  just  at  the  time  I  wrote  that 
judgment,  I  was  under  the  impression  that  a  Magistrate  of  the  first 
class  might,  under  the  provisions  of  s.  75  of  the  Penal  Code  on  a 
second  conviction  as  referred  to  in  that  section,  award  double  the 
amount  of  pimishment,  as  he  may  under  the  provisions  of  ^.  35  (b) 
of  the  Criminal  Prooedure  Code  award  an  aggregate  punishment 
not  exceeding  twice  that  which  he  is  in  the  exercise  of  his  ordinary 
jurisdiction  competent  to  inflict.  I  think  a  Magistrate  of  that  class 
might  well  be  entrusted  with  such  powers,  but  I  soon  became  aware 
of  the  error  referred  to,  and  with  my  sanction  the  few  words  referred 
to  by  the  Sessions  Judge  as  obiter  dicta  were  omitted  from  the 
judgment  as  reported  in  I.L.  B.,  10  All.  146.  I  think  that,  under 
the  circumstances  stated  by  the  Joint  Magistrate,  Khalak  Kisan  was 
deserving  *of  enhanced  punishment,  and  that,  following  the  remarks 
made  by  me  in  the  case  of  Queen-Empress  v.  Zor  Sing  (1),  the 
best  course  for  the  Joint  Magistrate  to  have  adopted  would  have  been 
to  have  committed  the  accused  for  trial  in  the  Court  of  Session  under 
68.  411,  75  of  the  Indian  Penal  Code.  I  direct  that  notice  issue  to 
Khalak  Eisan  to  show  cause  why  his  conviction  and  sentence  under 
ss.  411, 75  of  the  Penal  Code  should  not  be  set  aside,  and  why  he 
should  not  be  committed  for  trial,  under  the  same  sections,  in  the 
Court  of  Session(2). 

(1)  I.L.  E.,  10  In.,  146;  Weekly  Brodhawt  J.,  directed  that  he  should  be 
Notes,  1888,  p.  5.  committed  for  trial  under  88.411,  76  of 

(2)  *  The '  accused  not  havinfr  appeared  the  Penal  Code  in  the  Court  of  Session, 
in  answer  to  the  notice  to  show  cause. 
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1889.   

F^hruary  92.     ANAND  KUAR  Aim  avothbb,  BBPiBflmrrATirss  op  CHAtTDHU  LACHMAN 
SINQH  (Dbfodavt)     TAN8UKH  (PLimmr). 

[On  ftpp«tl  from  the  High  Coart  for  the  North- Western  Provinoet.] 
Q»e$ti(m  in  utue — ParH€*^Admi$iiim, 
The  plaintiff  claimed  to  have  inherited  estate  in  the  potaeision  of  the  defendant* 
who  waialio  related  to  thelait  owner,  hnt  who  set  np,  independently  of  other  title,  a 
deed  of  gift  from  the  latter  in  hia  favour.  It  was  dedded  in  the  appellate  Court  titat 
eren  if  thb  deed  had  heen  executed,  it  was  inoperatiye,  and  on  this  point  the  dedsion 
of  the  first  Court  was  maintained.  An  issue  having  heen  fixed  as  to  the  execution, 
and  the  pluntalso  showing  that  the  execution  was  disputed,  their  Lordships  declined 
to  treat  the  execution  as  not  having  heen  in  contest 

Appeal  from  a  decree  (26th  May  1884)  of  the  High  Court 
affirming  a  deoree  (17th  July  1882)  of  the  Subordinate  Judge  of 
Meerut. 

The  question  raised  on  this  appeol  was  as  to  whioh  of  two  col- 
lateral relations  of  the  deceased  was  entitled  to  suoeed  to  his  herit- 
anoe. 

The  question  arose  thus.  Two  brothers,  one  being  Bup  Singh, 
whose  estate  was  now  in  dispute,  and  the  other,  Salig  Ram,  were 
grandsons  of  Ghiman  Singh,  whose  only  brother,  Battan  Singh, 
was  grandfather  of  Chaudhri  Tansukh,  the  plaintiff,  and  of  Madho 
Singh;  the  latter  being  nominally  a  defendant,  as  he  waived  any 
right  in  this  suit.  In  faot,  Salig  Ham's  son,  Laohman  Singh,  was 
substantially  the  sole  defendant  in  the  suit  whioh  was  brought  by 
Chaudhri  Tansukh  against  his  two  seoond  cousins,  Laohman  Singh 
and  Madho  Singh,  to  prove  his  title  to  inherit  to  Bup  Singh, 
deceased. 

Bup  Singh  died  in  1870 ;  his  widow  died  in  1872.  The  plaint 
alleged  that  Laohman  Sing  had  taken  possession,  without  real 
title,  of  Bup  Singh's  estate  on  his  death,  and  previously,  in  1875, 
had  sued  the  plaintiff,  Chaudhri  Tansukh,  for  a  declaration  of  his 
right,  relying  on  an  alleged  deed  of  gift  from  Bup  Sing,  dated  ist 

Present:  LoBD  HoBHODSB  LoBo  Macnaohtbn  and  Sib  B.  Couca. 
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If  arch  1853,  which  suit  failed,  the  decision  having  been  that  the  18I9 
gift  was  inoffeotual.   Tho  rights  of  inheritaiioey  r6sulting  from  tlio  Ahawd 
relationship  of  Laohman  Singh  as  nephew's  son,  to  the  deceased,  Kvam 
was  negatived,  according  to  the  plaint,  hj  his  f athelr,  Salig  Bank's  TiKiim 
having  been  adopted  into  another  branch  of  the  family^  so  as  to 
lose  his  rights  in  the  line  of  his  natural  parent.    Madho  Singh 
waived  any  right  he  might  be  held  to  have.   But  the  substantial 
defence,  that  of  Lachman  Singh,  was  that  the  deed  of  1st  March 
1853,  executed  by  the  deceased  Kup  Singh  in  his  favour,  was  in 
operation. 

One  of  the  issues  in  the  present  suit  raised  the  question  of  the 
Operation  of  this  deed;  the  defendant  insisting  at  the  hearing  that 
the  dedsion  referred  to  in  the  plaint  was  not  that  the  deed  had  never 
been  executed,  but  that  it  had  never  been  accepted  or  acted  upon. 

The  judgment  of  the  Court  in  1875  was  that  even  if  the  deed 
had  been  executed,  the  gift  was  inoperative,  never  having  been  acted 
upon,  or  followed  by  possession,  and  Maonaghten's  Hindu  Law, 
p.  217,  was  referred  to  on  this  point.  This  judgment  had  been  up- 
held by  the  High  Court  on  19th  November  1880. 

In  the  present  suit  the  Subordinate  Judge  held  that  the  right  of 
inheritance  from  Bup  Singh  had  not  devolved  upon  Laohman  Singh, 
because  Salig  Bam,  the  father  of  the  latter,  had  been  adopted  into  an- 
other family ;  and  in  regard  to  the  deed  of  gift,  the  decision  was  that 
as  Lachman  Singh  had  never  obtained  possession  under  it  of  Bup 
Singh's  estate,  it  could  not  now  be  enforced.  With  reference  to  the 
admission  of  Madho  Singh,  the  Subordinate  Judge  decreed  the  plain- 
tiff's claim  to  his  share,  as  wellas  his  own,  decreeing  the  daim  in 
full. 

On  an  appeal  by  Lachman  Singh,  the  High  Court  (Oldfibld 
and  Mahmood,  J  J. )  found  the  deed  of  gift  not  proved;  and  held 
that,  even  if  executed,  it  never  took  effect  to  pass  the  property.  The 
Court,  however,  modified  the  decree,  holding  that  the  plaintiff  was 
entitled,  upon  what  he  had  proved,  to  only  a  moiety  of  the  estate 
claimed,  inasmuch  as  Madho  Singh's  admission  and  disclaimer  could 
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1889     not  be  used  against  flie  appellant,  who  had  not  set  up  the  title  of 
^jjf^jjfi,    Madho  Singhy  to  defeat  the  plaintiff,  and  had  not  had  an  opportun- 
KuAB     xty  of  answering  a  title  which  had  not  been  insisted  on  by  the 
Tahsukh.  plaintiff.   Beferenoewas  made  to  ulmir/o  JLal  JiMeY.Bqfonsekant 
Mitter{l). 

Mr.  0.  W.  Arathoon,  for  the  appellant,  argued  fliat  insuflScient 
effect  had  been  given  to  the  &ot  that  Bup  Singh  in  his  lifetime  acted 
as  Lachman  Singh's  guardian,  treating  him  as  his  son,  and  living 
jointly  with  him— a  state  of  things  that  rendered  it  unnecessary,  in 
order  to  prove  the  fact  of  a  gift  having  been  made  by  Bup  Singh 
to  Lachman,  that  actual  transfer  of  possession  at  any  particular  time 
should  appear.  The  evidence  of  the  execution  of  the  deed  of  gift 
had'  not  been  negatived,  but  it  had  rather  been  the  case  that  the 
question  of  its  operation  had  been  treated  as  decided.  The  question, 
therefore,  of  the  actual  execution  had  been  left  undisposed  of,  or  at 
least  was  still  a  question  open  to  decision,  never  having  been  in  actual 
contest. 

The  respondent  did  not  appear. 

Their  Lordships'  Judgment  was  delivered  by  Lord  Macnaoh- 
ten:— 

Lord  Macnaghtbn  : — ^Their  Lordships  are  of  opinion  that  there 
is  no  foundation  for  this  appeal. 

The  appeal  was  based  upon  an  allegation  that  the  appellants,  or 
the  person  from  whom  they  cliam  to  have  derived  title,  had  been 
in  possession  under  a  deed  of  gift  made  by  Bup  Singh.  Li  order 
to  make  out  their  case  it  was  incumbent  on  the  appelltints  to  prove 
the  execution  of  the  deed.  Mr.  Arathoon  desired  to  proceed  on 
the  assumption  that  the  matter  had  never  been  in  contest.  But 
thafis  not  the  case.  The  respondent  referred  to  the  deed  in  his 
'  plaint,  and  gave  what  seems  to  their  Lordships  to  be  distinct  notice 
that  its  execution  was  not  admitted.  In  the  course  of  the  suit  the 
execution  of  the  deed  was  put  in  issue  in  the  ordinary  way.  Two 
Courts  have  tried  the  question,  and  both  have  held  that  the  execu- 
tion was  not  proved. 

(1)  L.  R.,  2  I.  A,  113 ;  15  B..L.  R.,  10. 
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Under  these  olroumstances  their  Lordships  w31  humbly  reeom-  1889 
mend  to  Her  Majesty  that  the  judgment  appealed  from  should  be 

affimed  and  this  appeal  dismissed,  but  there  will  be  no  costs,  as  Rtj^r 

there  is  no  appearanoe  on  the  part  of  the  respondent.  Tavsuch, 

Appeal  dismissed. 
Solioitors  for  the  appellants:  Messrs.  T.  L.  TFilson  &  Go. 


BAR  LAL  (Dstbkdavt)  «.  SARDAR  (Plaiktipp).  P.  C. 

J.  C 

[On  appeal  from  the  High  Court,  North- Weftem  Provincet.]  2889 
At$ent  to  and  validity  of  mutation  of  names  in  the  eoUectorate  reeord-of 'tights-^  March  27th: 
Act  XIZ  of\m  (^.-TTP.  Land  JEievenue  Act),  99.  94,  97.  J;?rt^  ^rd. 

The  qnestion  was,  according  to  the  jadgement  of  the  High  Court,  whether  a 
change  of  names  in  the  colleotorate  record-of*iights  represented  a  bona  fide  transfer 
by  the  plaintiff.  Or  whether  there  was  a  mere  assent  by  her  to  a  paper  transaction, 
relating  to  the  ownership  of  a  share  in  a  Tillage,  in  giving  which  assent  she  had  not 
acted  freely,  bat  nnder  undne  inflaence.  Rerersing  the  decision  of  the  High  Conrt, 
which  was  that  the  plaintiff  had. assented  to  the  proceedings  under  intimidation,  their 
Lordships  held  that,  on  the  evidence,  no  intimidation  had  been  proved,  and  that  a  suit 
to  cancel  this  "  dakhil  kharij  "  and  for  a  declaration  of  the  proprietary  right  of  the 
plaintiff,  in  whose  name  the  village  stood  before  the  mutation,  had  been  rightly  dis* 
missed  in  the  first  Court. 

Appeal  from  a  decree  (15th  January  1886)  of  the  High  Court, 
reversing  a  decree  (2dth  September  1885)  of  the  Subordinate 
Judge  of  Banda. 

The  suit  out  of  which  this  appeal  arose  was  for  a  declaration  of 
title  to  a  mauza  named  Nakra  in  the  Banda  district,  and  sought 
the  cancellation  of  an  order  of  27th  June  1881  for  change  of 
names  in  the  record-of-rights,  on  the  ground  that  the  plaintiff's 
assent  to  such  change  had  been  obtained  by  intimidating  her  (1). 
The  mauza  Nakra  was  formerly  owned  in  equal  shares  by  Thakur 

Present:  Lobd  Hobhottsb,  Lobd  MACKAeHTBK,  and  Sib  B.  Cottoh. 

(1)  Act  XIX  of  1878,  the  N..W.  P.  if  on  inquiry  they  appear  to  have  taken 

Land  Revenue  Act,  in  section  94,  requires  plsce,  they  shall  he  recorded  in  the  re- 

the  Collector  to  keep  and  maintain  the  g^ster.    Should  a  dispute  arise,  the  entry 

record  of  rights,  registering  "  all  changes  is  to  he  made  subject  to  any  order  that 

that  may  take  plsce and,  in  section  97,  may  suhsequently  be  passed  hy  the  civil 

enacts  that  all  successions  to  and  transfers  court :  section  101. 
of  proprietary  rights  shaU  be  notified,  and 
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im  .  Das  and  Masammat  Sardar  Dallia,  widow  of  one  Bojraj,  deMaaed, 
HabLai  recorded  in  their  names.   They  were  indebted  to  Bijai 

8aw>ab  adoptive  father  of  Har  Lai,  who  was  now  appellant.  Bijai 

Bam  had,  on  the  4th  Angost,  1865,  obtained  a  monej  decree  against 
them,  and  he  proceeded  to  execute  this  decree  by  sale  of  their  lands 
including  Nakra.  It  was,  however,  disputed  as  to  whether  the 
latter  mauza  had  not  been  excluded  by  the  effect  of  an  arbitration 
award  from  liability  to  be  sold  for  their  debts  to  Bijai. 

According  to  the  plaint,  it  was  by  purchases  at  successive  judicial 
sales,  first  of  Thakur  Das's  share  and  then  of  theMusammat*s  share 
that  Gtmesh  Pershad,  the  reoentlydeceased  husband  of  the  plaintiff, 
became  entitled  to  the  whole  of  Nakra,  the  sales  being  in  execution 
of  decrees  in  favour  of  Bijai  Bam,  who  afterwards  disputed,  but 
without  success,  the  right  of  Gkmesh  Pershad  as  purchaser,  on  the 
ground  of  collusion  with  the  debtors.  However,  after  the  death  of 
of  Qenesh  Pershad  in  April  1861  (be  having  been  murdered  on  ac- 
count of  a  quarrel  not  connected  with  the  present  dispute),  his  widow, 
the  present  plaintiff,  assented  to  the  name  of  Musammat  Sardar 
PuUia  being  entered  in  the  oollectorate  record  of  proprietors  as 
owner  of  the  eight-annas  share  of  Nakra  which  the  latter  had  pos- 
sessed before  the  sale  in  execution  of  Bijai  Barn's  decree. 

The  plaint  asked  that  ^^the  mutation  proceeding  of  1881  be 
i^eclared  null  and  void,  and  that  the  plaintiff's  right  of  proprietary 
possession  as  widow  of  Ganesh  Pershad  be  declared  It  alleged 
a  gift  of  her  assumed  share  in  Nakra  by  Musammat  Sardar  DuUia 
to  the  defendant,  HarLall,  in  July  1872,  and  the  latter  at  first  was 
sued  alone.  But  Har  Lai  in  his  defence  maintained  that  the  suit 
could  not  proceed  against  him  alone,  without  Husanunat  Sardar 
Oullia  being  impleaded. 

The  Subordinate  Judge,  Manmohan  Lai,  Bai  Bahadur,  made  the 
order  on  17th  December  1884,  that  she  should  be  made  a  defendant 
under  s.  32  of  the  Code  of  Civil  Procedure.  She  referred  to  herself 
in  the  following  written  statement  filed  by  her  as  defendant  No.  2 

During  the  lifetime  of  the  plaintiff's  husband  there  was  unity 
of  interest  between  him  and  defendant  No.  2,  with  their  mutual 


Digitized  by  Google 


VOL.  XI.]  ALLAHABAD  SBEISS. 


40 1 


consent.  On  the  death  of  the  plalntifiTs  husband,  an  application 
was  filed  by  defendant  No.  2  for  entry  of  her  name  in  respect  of  the 
entire  maoza  Nakra,  on  the  declaration  of  her  being  the  actual 
proprietor  thereof ;  then  the  plaintiff,  of  her  own  acoorda  nd  free  will, 
and  without  any  compulsion  or  coercion,  filed  an  application  before 
a  competent  authority  for  the  entry  of  defendant's  name  in  respect 
of  an  8-anna  share  in  mauza  Nakra,  and  the  defendant,  No.  2,  waived 
her  right  to  the  othere  8-anna  share.  Therefore  the  plaintiff  cannot 
now  deviate  from  her  former  declaration  according  to  s.  115  of  the 
Evidence  Act." 

The  Subordinate  Judge  found  it  clearly  proved  that  all  the 
proceedings  relating  to  the  mutation  of  names  were  taken  by  the 
plaintiff  willingly,  and  that  the  entry  of  names  was  duly  made.  Ue 
found  that  the  plaintiff's  late  husband,  Ganesh  Pershad,  was  in  his 
lifetime  in  the  emplojrment  of  Mussammat  Sardar  Dullia  as  a  mukh- 
tiar,  and  that  not  until  she  had  executed  a  deed-of-gift  in  favour  of 
HarLal,  for  the  entire  mauza  of  Nakra  (including  the  8-anna  share 
claimed  by  the  plaintiff)  had  been  entered  in  the  name  of  Har  Lai, 
did  the  plaintiff  raise  any  objection.  Not  till  then  did  she  file  her 
objection  to  the  entry  of  Har  Lai's  name,  which  she  ultimately  did, 
and  carried  the  question  through  the  offices  up  to  the  Commis- 
sioner and  to  the  Board  of  Revenue.  The  Subordinate  Judge  also 
found  that  the  plaintiff  had  been  lambardar,  while  Musammat  Sardar 
Bullia  had  only  been  pattidar  of  her  share,  so  that  collections  of  rent 
by  the  former  proved  nothing  in  her  favour  as  between  the  two. 
He  declined  to  pronounce  whether  the  possession  of  Ghinesh  Pershad 
had  been  proprietary  on  his  own  account  or  only  benami  for  his 
employer,  Musammat  Sardar  Dullia,  because  when  she  (the 
latter)  ^^had  become  owner  of  the  share  in  Nakra  by  the  admission 
of  the  plaintiff,  she  had  power  to  make  the  gift  in  favour  of  Har  Laly 
aad  that  the  plaintiff  bad  no  ooncem  therewith. 

He  therefore  dismissed  the  plaintiff's  claim. 

On  an  appeal  to  the  High  Court  by  the  plaintiff,  a  Division 
Bench  (PBrasEAM,  C.J.,  and  Ttrbbll,  J.),  reversed  the  above 
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1889     deoiflion  and  decreed  the  plaintiff's  claim.  Their  judgment  was  ai 
HaeLal  follows 

"ItisunquestionablethatuptoMay  1881,  the  legal  estate  in 
the  whole  village  vested  in  the  representative  of  the  deceased  Gunesh 
Pershad,  and  whatever  other  statements  may  have  been  imported 
into  the  case,  it  is  clear,  ^and  this  was  accepted  by  the  Conrt  below 
— that  the  defendant's  title  is  based  exdosively  on  the  transaotion 
between  her  and  the  plaintiff  in  the  Revenue  Court  and  the  dakhil- 
khari  j  proceedings.   So  that  the  real  question  is  whether  this  was 
a  bond  fide  transfer  by  the  plaintiff,  or  whether  there  was  a  mere 
assent  by  her  to  a  paper  transaction  relating  to  the  ownership  of 
the  8-anna  share,  and  she  did  not  act  freely,  but  under  coercion. 
We  have  heard  all  the  evidence  in  the  case,  and  we  entertain  no 
doubt,  not  only  that,  under  the  circumstances  which  have  been 
proved,  the  plaintiff's  allegations  were  extremely  probable,  but  that 
the  direct  evidence  produced  by  her  was  sufficient  to  establish  her 
allegations    On  the  other  hand,  it  appears  to  us  to  be  almost 
impossible  that  the  defendant's  story  should  be  true,  and  the 
alleged  reason  why  the  defendant  should,  according  to  her  story 
leave  any  part  of  her  estate  in  the  plaintiff's  hands,  is  incredible  to 
us.   We  cannot  believe  that  the  defendant  would  give  half  her 
property  to  the  plaintiff  from  motives  of  commiseration  for  the 
murder  of  the  latter's  husband ;  and  it  seems  probable  that  the 
plaintiff's  apparent  acquiescence  in  the  defendant's  wishes  regard- 
ing half  the  village  is  rightly  explained  by  the  intimidation  which 
she  has  alleged.   It  therefore  appears  that  the  Lower  Court  should 
have  decided  in  favour  of  the  appellant,  and  the  decree  must,  there- 
fore, be  reversed  and  the  appeal  allowed  with  costs  of  both  Courts." 
On  this  appeal, 

Mr.  B.  V.  Doyne^  for  the  appeUant,  argued  that  the  earlier 
relations  of  the  parties,  not  sufficiently  adverted  to  by  the  High 
Court,  explained  the  conduct  of  the  respondent  in  assenting  to  the 
proceedings  at  which  the  change  of  names  had  been  effected,  a 
cnange  which  she  had  since  sought  to  have  disallowed.  The  con- 
tention and  actual  state  of  the  facts  was  that  Mussammat  Sardar 
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Dullia  had  been  the  real  purchaser,  although  she  had  used  the  name  i889 
of  her  agent  Qenesh  Pershad  benami  for  her.  To  show  this,  he 
referred  to  an  application  of  12th  May,  1881,  to  the  Deputy  Col-  v. 
leotor,  in  which  she  alleged  that  by  reason  of  her  heingparda-naahinf 
she  had  the  name  Ganesh  Pershad,  her  ^'karinda,"  fictitiously 
entered  against  mauza  Nakrain  the  column  of  proprietors :  also  that 
Ganesh  Pershad  having  lost  his  life,  her  own  name  should  be  entered. 
Eeference  was  also  made  to  a  petition  of  the  18th  of  the  same 
month  presented  by  Musammat  Sardar,  the  respondent,  stating  the 
death  of  her  husband  shareholder  and  lambardar  of  Nakra,"  and 
requesting  that  her  own  name  and  that  of  Musammat  Sardar  Dullia 
should  be  entered  in  respect  of  equal  shares.  Also  to  a  statement 
of  the  respondent  that  her  claim  was  only  to  the  half  of  Nakra 
purchased  by  her  husband  at  the  auction  sale,  {i.e.y  Thakur  Das's 
moiety),  and  that  Musammat  Dullia  was  entitled  to  the  other  half, 
i.e.y  that  which  had  been  the  subject  of  sale  apparently  to  Ganesh 
Pershad.  Moreover,  as  held  by  the  first  Court,  the  burden  of  proof 
was  on  the  respondent  to  prove  intimidation  and  coercion  exercised 
upon  her,  and  in  this  she  had  failed. 

The  respondent  did  not  appear.  Their  Lordship's  judgment  was 
delivered  by  Lord  Hobhouse, 

Lord  Hobhouse. — The  only  question  in  this  case  is  as  to  the 
validity  of  certain  transactions  which  took  place  in  the  mouths  of 
May  and  June  1881  affecting  the  title  to  a  moiety  of  a  village 
called  Nakra.  The  parties  to  the  transaction  were^  first,  the  plaintifi^, 
who  is  the  widow  of  one  Ganesh  Pershad,  and,  secondly,  the  defend- 
ant, Sardar  Dullia,  under  whom  the  other  defendant,  Har  Lai, 
claims  by  virtue  of  a  deed-of-gift 

The  nature  of  the  transactions  is  this  :  The  village  Nakra  stood 
in  the  name  of  Ganesh  Pershad,  husband  of  the  plaintiff,  who  had 
been  the  servant  and  agent  of  Dullia's  husband,  and  afterwards  of 
herself,  and  who  had  when  in  their  service  acquired  the  ownership 
of  the  village.  He  was  recorded  in  the  Collector's  books  as  the 
owner.  In  May  and  June  1881  the  plaintiff  came  before  the 
patwari,  acknowledged  Dullia's  title  to  one  moiety  of  the  village. 
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1889  olaimmg;  the  other  moietj  for  herself,  and  a  mutation  of  names  was 
Sj^l^j^j^  effected  from  that  of  Qanesh  Pershad  into  those  of  the  plainliff 
herself  and  of  Dnllia,  one  moiety  each.  The  mutation  of  names 
was  followed  by  possession  on  the  part  of  Dollia  by  receipt  of  rents 
and  profits,  and  she  was  found  to  be  in  possession  in  a  proceeding 
before  the  Bevenae  Court  in  November  1883,  when  she  executed 
the  gift  to  Har  Lai,  and  he  applied  for  possession.  The  plaintiff 
now  says  that  in  effecting  this  mutation  of  names  she  was  acting 
under  intimidation  and  fear;  that  Bnllia  had  incited  a  caste  or  sect 
in  the  Tillage  called  Lodhis,  hostile  to  Ganesh  Pershad,  who  threat- 
ened the  plaintiff  with  death  unless  she  would  transfer  half  the 
estate  to  Dullia.  If  the  plaintiff  fails  to  prove  that  case,  her  suit 
must  fail  altogether. 

Now,  Oanesh  Pershad  was  murdered  on  the  13th  of  April  1881, 
and  his  murder  was  imputed  to  this  caste  of  Lodhis,  five  of  whom 
were  committed  for  trial.  But  it  turned  out  that  though  the  real 
culprit  was  a  Lodhi,  he  was  a  person  who  had  a  private  grievance 
against  Ganesh  Pershad,  who,  he  8aid>  had  deprived  him  of  his  estate. 
HekUIedhimoutof  private  revenge.  He  was  convicted  and  sen- 
tenced to  death,  and  the  other  four  who  were  tried  with  him  were 
acquitted.  The  suggestion  made  in  the  suit  now  is  still  that  the 
real  murderers  were  the  oaste  of  Lodhis,  and  that  they  effected  the 
murder  because  they  were  at  enmity  with  Ghtnesh  Pershad  and 
favoured  Dullia,  and  that  the  same  motives  operated  to  make  them 
threaten  the  plaintiff  unless  she  would  transfer  a  moiety  of  the 
estate  to  Bullia.  To  prove  that  case  several  witnesses  were  called. 
The  Subordinate  Judge  disbelieved  the  witnesses.  He  considered 
that  their  character  was  such  as  to  make  them  not  very  trustworthy ; 
that  there  were  discrepanciee  in  their  evidence ;  and,  above  all,  that 
the  improbability  of  their  story  was  so  great  that  it  should  be 
rejected.   On  those  grounds  he  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court,  and  the  High  Court  say 
as  to  the  evidence : — We  have  heard  all  the  evidence  in  the  case, 
and  we  entertain  no  doubt,  not  only  that  under  the  circumstances 
which  have  been  proved  the  plaintifi's  allegations  were  extremely 
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probable,  but  that  the  direct  eyidenoe  produced  by  her  was  safficient  1889 
to  establish  her  allegations."   That  is  the  whole  of  their  com-  '^^'j^ 
ment  on  the  evidence.   They  do  not  mention  any  point  on  which       « • 
they  think  the  Subordinate  Judge  has  gone  wrong  in  disbelieving 
the  witnesses,  but  they  differed  with  him  in  the  result,  and  they 
reversed  his  decree,  and  gave  the  plaintiff  a  decree  for  the  moiety 
of  the  estate  that  she  claimed. 

Such  being  the  difference  between  the  Courts  below,  the  duty 
is  thrown  upon  their  Lordships  of  looking  into  the  whole  of  the 
evidence,  and  of  examining  which  of  them  is  right. 

The  substantial  story  told  by  the  witnesses  is  this:  that  one  day 
after  the  murder  of  Ganesh  Pershad — nobody  says  exactly  how 
long,  but  one  of  them  says  a  month  after— the  plaintiff  and  Dullia 
were  sitting  at  the  doors  of  their  respective  houses,  which  closely 
adjoined  one  another ;  that  on  that  occasion  Dullia  spoke  to  a 
number  of  Lodhis  who  were  present,  and  incited  them  to  threaten 
the  plaintiff  with  death  or  injury  if  she  did  not  give  Dullia  half  the 
estate;  that  the  plaintiff  at  first  refused;  that  she  refused  several 
times,  but  the  mob  of  Lodhis  went  on  repeating  the  threats,  until  at 
last  the  plaintiff  yielded  and  promised  to  give  the  moiety  of  the 
estate.  Therefore  what  the  Court  is  asked  to  believe  is  that,  while 
five  of  these  Lodhis  were  accused  of  a  capital  crime  and  were  on 
their  trial,  another  group  of  Lodhis  assembled  to  oommit  another 
heinous  offence  by  intimidating  the  widow  of  their  former  victim 
into  parting  with  some  of  her  property,  from  the  very  same  motive 
that  instigated  the  murder  of  G-anesh  Pershad,  and  that  the  person 
who  was  to  profit  by  thatcrimesat  by  and  openly  incited  it.  That 
18  a  story  which  would  require  proof  by  dear  consistent  testimony 
from  persons  who  are  above  suspicion.  Six  witnesses  are  called  to 
prove  it.  Three  of  them  are  tenants  of  the  plaintiff,  one  of  them 
is  a  servant  of  the  plaintiff,  and  one  of  them  is  the  plaintiff's  brother, 
and  the  sixth  is  apparently  an  independent  man. 

What  has  been  the  conduct  of  the  parties  ?  The  plaintiff  herself 
does  not  go  to  any  Magistrate,  and  does  not  seek  any  assistance. 
Shortly  afterwards — we  cannot  tell  exactly  how  long,  but  probably 
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1889  a  fortnight  or  three  weeks  afterwards — she  appeafs  openly  before 
Hab  Lal  patwari,  is  examined  by  him  in  the  presence  of  her  own  general 
V'  mukhtiar,  one  Debi  Fershad,  and  gives  evidence  that  Dullia  is  the 
proper  owner  of  one  moiety  of  the  estate,  and  that  the  two  have 
agreed  to  share  that  which  stood  in  the  name  of  Q-anesh  Fershad. 
The  witnesses — these  tenants,  servants,  brother,  and  neighbour — all 
appear  to  have  been  perfectly  supine.  Having  seen  this  heinous 
crime  committed,  knowing  that  their  mistress  or  their  friend  was 
under  threats  against  her  life,  they  do  not  appear  to  have  gone  to 
anybody  to  seek  any  assistance  at  all. 

Their  Lordships  cannot  agree  with  the  High  Court  that  that  is 
a  probable  story.  On  the  contrary,  it  seems  to  them  to  be  a  story 
of  the  highest  improbability  and  one  not  to  be  believed  without  the 
dearest  and  most  cogent  evidence. 

Then  as  to  the  amoxmt  of  contradiction.  The  only  independent 
witness  is  also  the  only  one  who  speaks  in  any  detail  to  the  trans- 
actions, and  he  contradicts  himself  in  a  very  material  point.  In 
the  course  of  his  examination  he  is  asked  whether  he  knew  Dullia^ 
whom  he  says  he  saw  inciting  the  mob  to  threaten  the  plaintiff. 
He  answered  thus;  I  did  not  hear" — by  which  he  means  I 
never  heard — **  the  voice  of  Musammat  Sardar  Dullia^  except  on 
that  day.  I  have  seen  Sardar  Dullia  on  several  occasions  and 
recognise  her  also.  On  the  day  she  asked  the  Lodhis  to  threaten 
the  plaintiff  her  face  was  visible  by  the  side  of  the  door.  I  recog- 
nised her."  But  then  in  a  subsequent  part  of  his  examination  he 
says :  "  When  the  said  Musammat" — that  is  Dullia — *•  was  seated 
in  her  dehliz  and  asked  to  have  the  plaintiff  threatened,  I  took  her 
for  the  said  Musammat  because  the  people  said  it  was  her."  I 
did  not  see  her  face,  nor  could  I  recognise  her."  So  that  on  the 
importent  point  of  the  identity  of  Dullia  this  witness  tells  first  one 
story  and  then  the  exact  contradictory  of  it.  Moreover,  the  wit^ 
nesses  mention  several  persons  as  having  been  present  on  the  occa- 
sion. Three  of  those  persons  are  called.  Two  of  them  deny  that 
there  was  any  enmity  between  the  Lodhis  and  Q-anesh  Fershad,  and 
all  three  deny  that  there  was  any  intimidation  whatever.  There 
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seems  to  have  been  a  conference  of  some  kind,  and  according  to  if89 
these  three  witnesses  Dullia  required  the  plaintiff,  whether  on  Hae  Lal 
legal  or  moral  grounds  does  not  appear,  to  give  her  some  advantage  g^^^^j^^ 
out  of  the  estate,  and  the  agreement  ultimately  was  that  she  should 
have  half. 

So  much  for  the  evidence  that  was  given.  But  then  there  was 
evidence  which  might  have  been  given,  and  was  not  given,  of  a 
very  important  kind.  The  plaintiflE  herself,  who  would  be  a  very 
important  witness,  is  not  one  of  those  Indian  ladies  who  could  not 
be  expected  to  oome  forward  in  a  Oourt  of  justice.  She  is  in  the 
habit  of  appearing  in  public  with  her  face  imcovered,  and  she  did 
appear  before  the  patwari  and  was  examined  in  the  mutation  case. 
Therefore  there  is  no  reason  why  she  should  not  have  appeared  in 
this  case,  and  yet  she  is  not  called.  Moreover,  the  witnesses  said 
that  her  general  mukhtar,  Debi  Fershad,  was  present  on  the  occa- 
sion of  the  threats.  He  appeared  aUo  on  the  question  about  posses- 
sion after  conveyance  to  Har  Lai,  and  he  deposed  to  the  appear- 
ance of  the  plaintiff  before  the  patwari  and  to  the  story  that  was 
told  there,  and  he  said  nothing  then  about  any  threat  used  to  the 
plaintiff.  He  did  say  that  after  the  mutation  into  Dullia's  name 
he  received  the  rents,  and  that  he  paid  over  a  moiety  to  Dullia, 
because  he  was  afraid  of  the  villagers;  but  it  appeared  that  he  very 
soon  abstained  from  paying  the  moiety,  and,  when  asked  whether 
he  was  not  still  afraid  of  the  villagers,  he  said  he  was,  but  he  had 
not  an  opportunity  to  pay  the  rents.  So  that  he  gave  somewhat 
ambiguous  evidence  on  that  occasion.  But  it  is  obvious  that  he 
would  be  the  most  important  witness  to  prove  the  plaintiff's  story, 
if  it  were  true,  and  yet  he  is  not  called,  although  he  is  still  living. 

Having  regard  then  to  the  strange  nature  of  the  plaintiff's 
story ;  to  the  position  of  her  witnesses  ;  to  her  conduct  and  theirs 
at  the  time  of  the  alleged  threat;  to  the  contradictions,  internal 
and  external,  of  the  evidence  adduced ;  and  to  the  omission  of 
evidence  that  ought  to  have  been  adduced,  their  Lordships  think 
that  her  story  is  entirely  incredible ;  that  the  Subordinate  Judge 
was  quite  right  in  rejecting  it;  that  the  High  Court  ought  to  have 
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1889     dismiMed  the  appeal  to  them  with  oosts;  that  a  decree  to  that  effeot 
Hab  Lal   •hould  now  he  made ;  and  that  the  respondent  should  pay  the 
costs  of  this  appeal.   Their  Lordships  will  homblj  advise  Her 
Majesty  to  that  effect. 

Appeal  allowed. 
Solidtors  for  the  appellant :  Messrs.  Pyke  and  Parroti. 


SabdaB. 


APPELLATE  CIVIL. 


1889  -^^^^  ^  Strmi^fhi,  and  Mr,  JtuUet 

April  2.  Mahmood. 

  CHAJMAL  DAS  and  othisbb  (Difshdaitts)  o.  JAGDAMBA  PRASAD 

(Plaihtipf).* 

Appeair—AhaUment — De<Uh  of  pUUntiff-retpondeni^AppUcaiiam  hy  d^endantg- 
appetlanii  for  mbtiitution — AppUeatUm  pretented  after  the  Iti  JaUf  1888— 
lAmiaHoi^  Oivil  Procedure  Code,  ee.  868,  682— CVviZ  PTooedure  Code 
Amendment  Aa^rUqf  1888),  ee,  68, 66— XV 1877  {UmU  ation  A^\ 
eoh,  ii,  No,  1160. 

The  plamti£f.refpondent  in  an  appeal  pending  before  the  High  Court  died  on 
the  17th  September  1885.  Subgequentiy  D  applied  to  the  High  Conrt  to  be  brought 
on  the  record  as  legal  reprefleotative  of  the  deceased ;  on  the  15th  April  1886,  he  waa 
referred  to  a  regolar  anit  to  ettabliah  hif  title  at  inch  representative,  and  on  the  26th 
'  Febmary  1887,  snch  snit  was  dismissed.  On  the  8th  February  1886,  the  defendants- 
appellants  applied  to  the  High  Court  for  judgment;  but  the  applicatiou  was  dismiss* 
ed  under  the  decision  of  the  Full  Bench  in  Chajmal  Dae  Jagdamha  Praead  (1). 
On  24th  July  1888,  they  applied  to  the  High  Court  to  bring  certain  persons  upon 
the  record  as  the  leg»l  representatiyes  of  the  deceased  plaintiff-respondent, 

Seld  that  the  application  having  been  made  subsequent  to  the  Ist  July,  1888, 
when  the  Civil  Procedure  Code  Amendment  Act  (VII  of  1888)  came  into  force,  and 
being  an  entirely  fresh  application  not  in  continuation  of  and  former  proceedings 
between  the  same  parties,  must  be  dealt  with  under  that  Act  and  not  under  the  Civil 
procedure  Code  ai  it  stood  before  the  amendment ;  and  that  as  it  was  made  more 
than  sii  months  after  the  death  of  deceased  plain  tiff-respondent,  the  appeal  abated, 
with  reference  to  s.  868  of  the  Code  and  Art.  175C  of  the  Limitation  Act  (XV  of 
1877). 

Seld  also  that  the  petitioner  had  not  shown  "  sufficient  cause  '*  within  the  mean- 
ing of  s.  868  of  the  Code  for  not  making  the  application  within  the  prescribed  period. 
Bam  Jiwan  Mai  v.  Chand  Mai  (2)  referred  to. 

*  Application  in  First  Appeal,  No  59  of  1884,  from  a  decree  of  Maulvi  Muhammad 
Abdul  Batit  Khan,  Subordinate  Judge  of  Mainpuri,  dated  the  SIst  March,  1884. 

(I)  I.  L.  R.,  10  All.,  260.  (2)  I.  L.  R.,  10  All.,  687. 
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This  was  a  ref erenee  to  a  Bench  of  three  Judges  bj  Straight  i889 
and  Mahmood,  JJ.   The  facts  are  stated  in  the  following  order  of  ^chajm^ 
referenoe. 

Stbaioht,  J. — In  order  to  make  the  preliminary  questions  that  Jaodamba 
arise  in  the  appeal  by  way  of  preliminary  intelligible,  the  follow- 
iug  facts  may  conveniently  be  stated : — 

On  the  20th  July  1883,  one  Jagdamba  Prasad  instituted  a 
suit  against  his  father,  Narain  Lai,  and  the  present  defendants-appel- 
lants and  other  persons,  to  avoid  certain  alienations  which  he  alleged 
Narain  Lai  had  made  in  favour  of  the  other  defendants  in  derogation 
of  the  plaintijff's  rights  as  a  member  of  a  joint  Hindu  family  consist- 
ing of  himself  and  his  father.  He  also  sought  partition  of  his 
share  in  the  joint  estate  from  that  of  his  father's  share.  Narain  Lai 
made  no  defence  to  the  suit,  but  it  was  contested  by  the  defendants, 
who  are  appellants  upon  the  record  in  this  Court.  The  Sub- Judge 
of  Mainpuri  decreed  the  plaintiff's  claim,  and  upon  the  ISth  April 
1 884,  the  three  defend  ants  who  had  contested  the  suit  filed  an  appeal 
in  this  Oourt.  Upon  the  17th  September  1885,  Jagdamba  Prasad 
died,  leaving  behind  him  his  father,  his  mother,  his  widow  and  a 
daughter.  The  widow  and  the  daughter  are  now  out  of  the  ques- 
tion because  they  are  already  dead.  Subsequently  one  Durga  Prasad, 
alleging  himself  to  be  the  adopted  son  of  J agdamba  Prasad,  applied 
to  this  Court  to  be  brought  on  the  record  of  the  appeal  here  in  the 
character  of  his  legal  representative.  The  Court  considered  that  it 
was  desirable  before  doing  so  that  Durga  Prasad  should  establish, 
if  he  could,  his  title  as  the  adopted  son  of  Jagdamba  Prasad,  and 
he  was  accordingly  relegated  to  a  suit  for  this  purpose,  which  suit 
was  instituted,  tried  and  determined  against  him.  He  therefore  is 
now  also  out  of  the  question.  Subsequently  the  defendants-appel- 
lants in  this  Court  put  in  a  petition  alleging  that  by  reason  of  the 
circumstance  that  the  legal  representatives  of  Jagdamba  Prasad 
had  not  put  in  any  petition  to  be  brought  upon  the  record  to  defend 
the  appeal,  the  defendants-appellants  were  entitled  to  judgment ; 
and  the  question  that  they  raised  by  the  petition  went  to  the  Full 
Bench,  and  the  Full  Bench  decided  in  Chqjmal  Das  v.  Jagdamba 
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1889  Prasad  (1)  that  art.  178  of  the  Limitation  Law  was  applicable  to 
Chajmal  ^®        matter  to  be  mentioned  is  that  upon  the  24th 

Das  July  1888,  the  defendants-appellants  put  in  a  petition  pray- 
Jaodakba  ^^g  that  Narain  Lai  and  Musammat  Genda  Kuar  should  be 
J?EA8AD.  brought  upon  the  reoord  as  the  legal  representatives  of  Jagdamba 
Prasad,  so  that  by  their  being  made  parties  to  the  appeal,  this  Court 
might  proceed  to  dispose  of  the  question  raised  by  the  former  peti- 
tion, which  was  put  in  by  the  petitioners  on  the  8th  February  1886. 
It  is  this  petition  that  has  come  before  us  to-day,  and  it  has  been 
supported  by  Mr.  Jwala  Prasad  and  Mr.  Coiilan,  on  behalf  of  the 
defendants-appellanta  It  has  been  opposed  by  Mr  Jotindranaih 
Chaudhri  and  Mr.  Kashi  Prasad^  who  severally  represent  Narain 
Lai  and  Musammat  Genda  Kuar.  The  position  taken  up  by  these 
learned  gentlemen  is  that  they  are  agreed  in  the  oonteotion  that 
Musammat  Genda  Kuar  is  the  proper  person  to  bring  upon  the  re- 
oord, and  if  no  difficulty  had  arisen  upon  another  question  we  could 
have  proceeded  to  dispose  of  the  matter  in  difference  as  between 
Narain  Lai  and  Musammat  Genda  Kuar  as  to  which  of  them 
should  be  brought  upon  the  reoord.  But  the  point  has  been  raised  as 
to  whether  the  petition  at  the  instance  of  the  defendauts-appellants, 
which  was  filed  on  the  24th  July,  1888,  is  to  be  dealt  with  under 
the  provisions  by  way  of  amendment  which  have  been  introduced 
into  the  Civil  Procedure  Code  by  Act  VII  of  1888,  or  whether  it  is 
to  be  dealt  with  under  the  provisions  of  the  Civil  Procedure  Code  as 
it  stood  till  the  date  when  the  amending  Act  came  into  operation :  in 
other  words,  whether  we  are  to  apply  a  six  months'  limitation  to  the 
petition  of  the  24th  J uly  1888,  under  the  the  new  law,  or,  as  the  Full 
Bench  ruling  decided  in  this  very  case,  the  three  years'  rule  of  limit- 
ation. It  is  to  my  mind  difficult  to  see  how,  looking  to  the  fact 
that  the  petition  was  presented  after  Act  YII  of  1888  came  into 
operation,  and  no  saving  clause  is  caused  therein  to  protect  applica- 
tions in  reference  to  rights  and  incidents  that  have  accured  in  con- 
nection with  litigations  pending  prior  thereto,  we  can  do  other  than 
apply  the  six  months'  rule.   We  have,  looking  to  the  terms  of  sec- 

(1)  L  L.  R.,  10  AU.,  260. 
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tion  682,  as  read  with  seotion  368  of  the  Civil  Procedure  Code,  to  jggff 
take  the  defendants-appellants  as  standing  in  the  position  of  plain-  Ohajmal 
tiffs  in  the  miits,  and  as  such  standing  as  plainti£b  in  the  suit,  asking  Das 
us  to  bring  upon  the  record  the  legal  representives  of  a  deceased  Jagdamba 
defendant.   According  to  the  law  now  passed  they  were  bound  to  Pkasad. 
do  this  within  six  months  from  the  17th  September,  1885,  the  date 
of  the  death  of  Jagdamba  Prasad.   Mr.  Oonlan,  on  behalf  of  the 
defendants-appellants,  points  out  the  hardship  that  such  a  construc- 
tion of  the  statute  would  put  upon  his  clients ;  but  as  at  present 
advised  I  find  it  difficult  to  see  how  it  is  possible  to  adopt  any  other 
view.   The  case  is  necessarily  one  of  considerable  importance,  be- 
cause whatever  view  we  arrive  at  as  to  the  proper  construction  to  be 
placed  upon  Act  VII  of  1888  read  with  the  old  Civil  Procedure 
Code,  that  construction  must  govern  a  very  large  number  of  appli- 
cations that  will  be  presented  which  are  pending  in  this  Court  in 
reference  to  the  Full  Bench  ruling  in  this  very  case  which  is  now 
before  us.    Under  these  circumstances  I  think  that  it  is  desirable 
that  my  brother  Mahmood  and  I  should  have  the  advantage  of  the 
learned  Chief  Justice's  assistance  in  disposing  of  this  particular  point, 
and,  accordingly  as  the  question  is  determined,  what  the  effect  of  the 
action  or  want  of  action  on  the  part  of  the  defendants-appellants 
will  be  upon  this  appeal  in  reference  to  its  abatement  imder  s.  368 
read  with  s.  582  of  the  Civil  Procedure  Code. 

Mahmood,  J. — I  willingly  agree  to  the  order  of  reference  which 
has  been  made. 

The  reference  was  ordered  to  be  laid  before  a  Bench  consisting 
of  Edge,  C.J.,  and  Straight  and  Mahmood,  J  J. 

The  Hon.  T.  Conlan  and  Lala  Juah  Prasady  for  the  petitioners. 

Babu  Jogifhdro  Nath  Chaudhri  and  Munshi  Kashi  Prasad^  for 
Narain  Lai  and  Genda  Kuar. 

Steaight,  J.— This  is  an  application  made  by  the  appellant  in 
the  F.  A.  No.  59  of  1884,  pending  in  this  Court,  praying  that 
Narain  Lai  and  Musammat  Genda  Kuar  should  be  brought  upon 
che  record  as  the  legal  representatives  of  Jagdamba  Prasad,  the 
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1889  deceased  plaintifi-respondeDt,  wheee  death  took  plaoeupon  the 
Chajmal  September  1885.   The  history  of  the  litigation  to  which  the 

Da8  appeal  pending  in  this  Court  has  reference^  and  in  respect  of  whidi 
Jaodaxba  application  now  before  ns  has  been  made,  is  very  fully  stated 
Pbasad.  in  nij  referring  order  to  the  26th  November,  1888,  in  which  my 
brother  Mahmood  concurred.  There  are  before  this  Full  Bench 
only  two  questions  for  determination.  The  first  of  those  questions 
is  whether  the  application  of  these  petitioners,  who  are  appellants 
in  the  appeal  in  this  Oourt,  is  to  be  dealt  with  under  the  Civil  Pro- 
dure  Code,  A.ct  XI V  of  1882,  as  amended  by  Act  YU  of  1888,  or 
whether  it  is  to  be  dealt  with  under  Act  XIY  of  1882,  as  it  stood 
before  it  was  so  amended.  The  second  question  is,  assuming  that 
it  is  to  be  dealt  with  under  Act  XIV  of  1882,  as  amended  by  Act 
VII  of  1888,  have  the  petitioners  satisfied  us  that  they  had  sufiSdent 
cause  for  not  making  their  application  within  the  period  required 
by  law  and  as  contemplated  by  s.  368  of  the  Civil  Procedure  Code 
ei  1882  as  amended  by  Act  VU  of  1888  P 

I  have  very  carefully  considered  this  question,  and  it  may  be 
seen  from  the  terms  in  which  the  order  of  reference  was  made  that 
from  the  moment  of  this  first  point  being  raised,  I  did  not  entertain 
much  doubt  as  to  what  the  decision  should  be.  Further  consider- 
ation has  not  altered  my  view,  and  I  have  come  to  the  conclusion 
that  this  application  of  the  24th  July  1888,  which  was  presented 
to  this  Court  subsequent  to  the  coming  into  operation  of  Act  Vll 
of  1888  amending  Act  XIV  of  1882,  must  be  entertained,  dealt 
with  and  disposed  of  under  those  two  statutes  taken  together.  In 
the  Full  Bench  ruling  of  this  Court,  vrbioh  determined  the  mode 
in  which  questions  arising  between  mortgagors  and  mortgagees  in 
respect  of  mortgages  made  before  the  passing  and  coming  into 
operation  of  the  Transfer  of  Property  Act  (1),  I  stated  that  I  believed 
the  rule  of  law  to  be  that  no  person  has  any  vested  right  in  proce- 
dure, and  that  an  application  made  Or  a  suit  commenced  aft0r  a  par- 
ticular Act  regulating  procedure  has  come  into  operation  must  be  dealt 
with  according  to  the  rules  provided  in  such  Act.   It  is  true  that 

(1)  Shih  Lai  y.  Oan^a  Prasad,  I.  L.  R.,  6  All.,  262. 
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the  litigation  between  these  petitionerB  and  Jagdamba  Prasad  igB9 
oommenoed  as  far  back  as  1884,  and  that  tiie  appeal  was  filed  in  chajmal 
this  Ooort  upon  the  15th  April  1884.   But  it  is  equally  clear  that  1>as 
the  application  which  we  are  now  concerned  with  was  a  fresh  Jaodamba 
application  and  not  a  continnation  of  any  former  proceedings  taken  l**^*^^' 
by  the  same  parties:  in  short  it  was  an  cDtirely  new  application 
made  on  the  24th  July  1888,  which  date  I  need  scarcely  point *oat 
was  subsequent  to  the  1st  of  July  1888,  when  Act  YII  of  1888 
with  its  amendment  of  Act  XIV  of  1882  had  come  into  operation. 
The  point  of  time  then  to  be  looked  at  for  the  purpose  of  deter- 
mining the  question  of  limitation,  which  has  now  been  settled  by 
Act  VII  of  1888  in  its  amendment  of  the  then  existing  Civil  Pro- 
cedure Code  and  of  the  then  existing  Limitation  Act,  is  the  17th 
September  1885,  the  date  of  the  death  of  Jagdamba  Prasad.  It  is 
therefore  dear  that  the  application  being  made  after  the  amend- 
ment of  Act  XIV  of  1882  had  been  n^^e  by  Act  VII  of  1888,  s.  368, 
Civil  Procedure  Code,  as  it  now  stands  with  the  interpretation  to  be 
attached  to  the  article  of  the  Limitation  Law  which  is  now  numbered 
Art.  175C,  to  be  found  in  the  schedule  of  Act  VII  of  1888,  is  to 
be  applied  to  the  present  case.   As  I  stated  in  the  referring  order, 
these  defendants-appellants  are  to  be  regarded  in  the  light  of  plain- 
tiffs in  the  suit,  and  they  stand  in  the  position  of  plaintiffs  who  are 
coming  in  to  have  the  representatives  of  a  deceased  defendant 
brought  upon  the  record.   Now  from  the  terms  of  that  article  which 
amends  the  Limitation  Law,  the  starting  point  is  the  date  of  the  death 
of  the  deceased  defendant  or  of  the  deceased  plaintiff-respondent. 
In  this  case  Jagdamba  Prasad  was  the  deceased  plaintiff-respondent, 
and  the  date  of  his  death  is  the  date  from  which  time  must  be 
counted.   As  that  death  took  place  on  the  17th  September  1885, 
and  as  the  application  to  bring  upon  the  record  the  heirs  of  the 
deceased  was  not  made  until  the  24th  July  1888,  when  the  amend- 
ing Act  VII  had  come  into  force,  it  has  not  been  made  within  the 
time,  and  cannot  therefore  primd  facie  be  granted. 

The  second  question  then  that  arises  is,  have  the  petitioners 
satisfied  the  Court  that  they  bad   su£Soient  cause"  for  not  making 
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1889     the  application  within  the  required  period  ?  I  have  taken  oooaaicni 
Chajmal  ^  ^7       ^®  Limitation  Law  in  force  in  this  oonn- 

Da8      try  is  made  for  the  purpose  of  being  obeyed,  and  not,  as  the  suitors 
Jaqdaxba         ^  imagine,  of  being  disobeyed,  and  indulgence  under  it  is  not 
PsASAD.    ^  \^  extended  in  uncertain  haphazard  fashion  according  to  the 
fancy  of  a  particular  Judge  or  Bench  of  Judges,  but  upon  well 
understood  and  recognised  rules  even  at  the  risk  9f  hardship  to  a 
particular  party.   For  my  own  part,  I  do  not  think  that  in  the 
present  case  any  hardship  will  be  inflicted  upon  these  petitioners ; 
they  have  no  one  but  themselves  to  blame  for  the  oonsequenoes 
that  have  resulted  from  their  own  negligence  and  dilatorine^ 
Becently  the  learned  Chief  J ustice  and  my  brother  Tyrrell  have 
laid  down  in  very  explicit  terms  the  correct  rule  in  regard  to  the 
mode  in  which  the  provisions  of  s.  14  of  the  Limitation  Act  are  to 
be  applied.   By  parity  of  reasoning  the  principle  may  be  used  in 
dealing  with  the  question  of  what  is    sufficient  cause "  under 
s.  368,  Civil  Procedure  Code,  with  which  I  am  now  concerned.  In 
the  case  above  referred  to,  the  learned  Chief  J  ustice  and  my  brother 
Tyrrell  accepted  the  ruling  of  my  brother  Mahmood  in  Ram  Jtwan 
ifa/v.  Chand  Jfa/(1),  in  which  the  learned  Judge's  remarks  were  as 
follows.  '  He  says: — In  my  opinion  s.  14  of  the  Limitation  Act 
itself  does  not  contemplate  cases  where  questions  of  want  of  juris- 
diction arise  from  simple  ignorance  of  the  law,  the  facts  being  fully 
apparent  and  dear,  and  is  limited  to  cases  where  from  bond  fide 
mistakes  of  fact  the  suitor  has  been  misled  into  litigating  in  a 
wroDg  Court.   The  phrase  ^  other  cause  of  a  like  nature'  which 
occurs  in  the  section  is  rather  vague,  but  it  cannot  be  held  to  undo 
the  effect  of  the  constitutional  obligation  which  the  law  imposes 
upon  every  citizen  to  know  the  law  of  the  land  in  which  he  lives." 
Now  applying  that  principle  to  the  case  before  us,  I  cannot  for  a 
moment  come  to  the  conclusion  that  these  petitioners  have  shown 
any  ''sufficient  cause"  for  not  making  their  application  within  the 
period  provided  by  law.    Great  stress  is  laid  by  them  upon  the 
circumstance  that  by  the  action  of  this  Court  in  consequence  of 

(1)  I.L.ft.,  10  All,  687. 
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the  application  made  by  Durga  Prasad  to  be  brougbt  on  the  i8S9 
record  in  place  of  Jagdamba  Prasad^  the  proceedings  in  their  chajmal 
appeal  were  hung  up  for  a  considerable  time.   They  were  no  doubt  Das 
hung  up  from  the  16th  April  1 886,  until  25th  February  1887,  when  Jagdamba 
the  suit  of  Durga  Prasad  was  dismissed  by  the  Sub-Judge  of  Main-  P»^ai>« 
puri ;  but  even  if  indulgence  for  that  period  were  to  be  granted  to 
them,yet  they  had  from  the  25th  February  1887  until  the  24th  July 
1888,  or  a  period  of  more  than  a  year,  left  within  which  to  apply,  and 
yet  no  application  was  made  on  the  part  of  these  petitioners  of  the 
character  and  description  they  have  now  presented.  I  am  of  opinion 
that  both  the  questions  referred  must  be  answered  adversely  to  the 
petitioners.   The  first  is  answered  by  saying  that  this  application 
is  governed  by  the  existing  Civil  Procedure  Oode  with  the  amend- 
ment introduced  by  Act  VII  of  1888,  the  second  that  they  have  not 
satisfied  us  that  they  had    sufficient  cause  "  for  not  preferring  the 
application  contained  in  their  present  petition  within  the  proper 
period. 

The  effect  of  that  view  will  be  that  the  appeal  will  abate ;  but 
as  this  Bench  is  not  seized  of  the  appeal,  the  view  expressed  by 
this  Bench  will  be  laid  before  the  Division  Bench,  and  no  doubt 
will  be  given  effect  to  by  that  Bench. 

Edge,  0.J, — I  concur. 

Mahmood,  J.— I  also'concur  and  concur  entirely  in  what  has  fallen 
from  my  brother  Straight.  Yet  I  wish  to  add  a  few  words  to  what 
he  has  said.  The  real  difficulty  in  this  case,  as  it  seems  to  me,  has 
arisen  over  the  Full  Bench  ruling  of  this  court,  where  a  line  of 
distinction  was  drawn  between  plaintiffs-appellants  and  defendants- 
appellants,  for  the  purpose  of  array  of  parties,  after  the  death  of  any 
respondent  whether  such  respondent  be  plaintiff  or  the  defendant. 
I  have  no  desire  to  refer  to  those  rulings,  because  their  effect  has 
now  been  settled  by  Act  YII  of  1888,  to  whichmy  brother  Straight 
has  already  referred. 

The  other  difficulty  has  arisen  in  consequence  of  the  circumstance 
that  in  s.  368  of  the  Code  of  Civil  Procedure  the  following  words 
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1889  oooor : — When  the  plaintiff  fails  to  make  eooh  opplidation  within 
Chajmal       p^od  preeuribed  therefor,  the  suit  flhall  abate,  unkss  he  satisfieg 

Das  ihB  Oourt  that  he  had  snfiBmeot  cause  for  not  makiBg  the  applioation 
JagdImba  wittiin  such  period/* 

PsASAD.  This  is  not  the  first  oooasion  upon  whioh  I  hare  expressed  a 
r^ret  that  this  question  as  to  the  extension  of  the  period  of  Umitation 
or  as  to  the  interpretation  of  what  the  *^  Buffieient  oauw "  should 
be,  is  out  of  plaoe  in  the  Code  of  Oivil  Prooedure,  because  that 
is  not  an  enactment  dealiug  with  that  department  of  the  abjective 
law  of  Limitation.  The  proper  plaoe  for  the  sentenoe  above  quoted 
would  have  been  s.  6  of  A/ot  XY  of  1877.  It  is,  however,  not 
there,  and  because  it  is  not  thmre,  we  have  had  the  difficulty  with 
which  my  brother  Straight  has  fully  dealt,  and  which  required  the 
ease  to  be  dealt  with  by  three  Judges  instead  of  my  brother  Straight 
and  myself,  when  we  originally  heard  the  case  in  the  Division  Bench. 

The  judgment  of  my  brother,  however,  disposes  of  the  difficulty, 
and  I  agree  with  him  entirely. 


APPELLATE  CIVIL. 


Sefore  Sir  John  Edge,  Kt,  ChitfJuttiee,  and  Mr.  JuHic9  Tyrrell, 
BHAGWANT  SINGH  (PLAimcipp)  r.  DARYAO  SINGH  and 

OTHBBS  (DBFBNDAlfTS).* 

Bond — Interest  pott  diem — Damaget  for  non-payw^ent  o%  due  da^e—LimUaiian — 
Act  XV  of  1877  (LimUation  Act),  ich.  ii.  No,  116— Charge  on  hypothecated 
property — Suoceetive  or  continuing  breachee  of  contract — Practice— Danger  of 
deciding  oa$e  upon  a  document  by  conttruotion  put  on  another  document  in 
another  euit. 

A  oootract  to  pay  interest  poet  diem  on  a  mortgage  ought  not  to  be  implied 
when  the  parties  to  the  written  contract  have  not  expressed  therein  any  snch  inten- 
tion. This  is  particolarly  the  case  where  the  written  contract  does  in  clear  terms 
provide  for  the  payment  of  interest  and  oomponnd  interest  dnring  the  term  of  the 
mortgage.  Ifarain  Lai  Chajmal  Dae  (1)  followed.  Chhah  Naih  v,  Kanda  Fra$ad 
(2)  and  Baldoo  Panday     Qopal  Bai  (8)  referred  to. 

*  First  Appeal,  No.  74  of  1888,  from  a  decree  of  Manlvi  Shah  Ahmad-ol-lah, 
Subordinate  Judge  of  Mainpnri*  dated  the  14th  Febmaiy,  1888. 

(I)  Decided  7th  March,  1889,  not  yet         (2)  1.  L.  R.,  7  AH.,  883. 
reported.  (8)  I.  L.  B.,  1  All.,  608. 
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DamAges  given  after  the  due  date  of  a  mortgage  for  non-paymeDt  of  the  princi- 
pal money  upon  the  doe  date,  are  damages  for  breach  of  contract,  and  not  interest 
payable  in  performance  of  a  contract ;  and  under  art.  116,  sch.  ii,  of  the  Limitation  ^^^^^^ 
Act  (XV  of  1877),  a  suit  to  recover  such  damages  must  be  brought  within  six  years  '^^^ 
from  the  time  when  the  contract  for  the  breach  of  whiA  they  are  ckimed  was  broken.     Di  btao 
It  cannot  be  said  that  such  damages  are,  from  the  date  when  the  contract  was  broken,  Si»OH. 
and  even  before  they  have  been  ascertained  or  decreed,  a  charge  upon  the  property 
hyphothecated,  so  as  to  make  art.  116  inapplicable.   PWctf  v.  The  Great  Western 
Railway  Co.  (1),  Norsfon  v.  Jones  (2),  GordiUo  v.  WegneUn  (8),  m  re  Kert^s 
Policy  (4),  Lippard  v.  Hicketts  (5),  Ccok  v,  JFofK>ler  (6)  and  Bishen  Dyal  v.  UdU 
Nnrain  (7)  distingaished. 

In  such  cases  there  is  one  breach  of  the  contract,  namely,  the  non-payment  on 
the  date  agreed  upon ;  and  there  is  no  question  of  continuing  or  successive  breaches. 
Mansoh  AH  v.  Oulab  Chand  (8)  referred  to. 

The  danger  pointed  out  of  deciding  one  case  relating  to  a  bond  by  the  construc- 
tbn  placed  in  another  suit  on  another  and  a  different  bond. 

Thb  facts  of  this  case  are  suffidently  stated  in  the  judgment  of 
the  Court. 

The  Hon.  Pandit   JJudhia  Nath  and  fiabn  Jogindro  Nath 
Chaudhrij  for  the  appellant. 

Munshi  Ram  Prasad  and  Babtt  Dnrga  Charan  Banetji^  for  the 
respondents. 

Edge,  C.  J.,  and  Tyrebll,  J.— This  was  a  suit  on  a  hypotheca- 
tion bond  dated  September  24th,  1876.  The  bond  was  in  the  fol- 
lowing terms : — "  I,  Hansraj  Singh,  son  of  Bhajan  Singh,  caste 
Thakur,  occupation  zamind&ri,  resident  and  zamind&r  of  Kalhor 
Bajhana,  pargana  Karor,  tahsil  Mainpuri,  do  declare  as  follows 
have  borrowed  Rs.  1,090,  half  of  which  is  Rs.  500,  from  Bhagwant 
Singh,  son  of  Dalel  Singh,  caste  Thakur,  occupation  zamindari  and 
banking,  of  Faizpur,  pargana  Karor,  to  pay  the  debt  due  to  Baldeo 
Singh,  Thakur,  resident  of  mauza  Bendauli,  pargana  Mainpuri,  and 
brought  the  same  to  my  use.  I  promise  to  pay  the  whole  amount, 
including  principal  and  interest,  in  six  years.  The  interest  has  been 
agreed  to  be  paid  at  Ee.  1-2  per  cent  per  mensem.   I  shall  pay 

(1)  16  L.  J.  Exch..  87.  (5)  L.  R.,  U  Eq^  291. 

(2)  22  L.  J.  Exch.,  232.  (6)  L.  E„  7  E.  and  I.,  27. 

(3)  L.  B.,  6  Ch,  D.,  287.  (7)  I.  L.  B.,  8  AD.,  486. 
4)  L.  E.,  8  Eq.,  3S1.  (8)  L  L.  B.,  10  AIL,  86. 
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interest  annually,  and  if  I  do  not  pay  interest  in  any  year,  the  in- 
terest would  beoome  principal,  and  interest  at  Be  1-8  per  oent.  per 
mensem  would  be  charged  by  the  creditor.  I  have  for  the 
creditor's  satisfaction,  hypothecated  a  1|  biswa  samindari  share  in 
the  aforesaid  Kalhor  Bajhana.  I  shall  not  transfer  it  in  any  way  so 
long  as  the  full  amount  is  not  paid  off.  If  I  do  so,  it  shall  be  illegaL 
Whatever  money  I  shall  pay  on  account  of  interest,  I  shall  get  it 
endorsed  on  the  bond.  There  would  be  no  necessity  for  a  separate 
receipt.  If  I  do  not  pay  the  full  amount,  priocipal  and  interest, 
within  the  prescribed  term,  the  creditor  shall  be  entitled  to  recover 
his  money  from  the  property  hypothecated  thereunder,  as  also  from 
other  moveable  or  immoveable  properties  belonging  to  me.  I  and 
my  heirs  shall  have  no  objection  to  it.  I  have  therefore  made 
these  few  presents  by  way  of  hypothecation  bond  so  that  they  may 
serve  as  evidence  and  be  of  use  when  needed.^ 

Under  that  bond  the  principal  and  interest  agreed  to  be  paid  by 
it  became  payable  on  September  24th,  1881.  This  suit  was  institi- 
tuted  on  January  14th,  1888,  t.^.,  more  than  six  years  from  the  due 
date  of  the  bond.  The  Subordinate  Judge  gave  the  plaintiff  a 
decree,  but  misunderstood  the  provision  as  to  compound  interest. 
He  disallowed  the  daim  for  interest  or  damages  post  diem.  The 
plaintiff  has  brought  this  appeal.  It  appears  to  us  quite  plain  that 
the  meaning  of  this  contract  is  that  whenever  in  any  year  default 
was  made  in  the  payment  of  the  interest,  the  interest  due  for  that 
year  should  be  added  to  the  principal,  and  that  after  the  first  default 
the  interest  payable  should  be  at  Be.  1-8  per  cent,  per  mensem,  and 
not  at  the  rate  of  Be.  1-2  per  oent.  per  mensem.  In  other  words,  the 
contract  provided  that  during  the  contract  period  there  should  be 
rests,  and  the  unpaid  interest  should  be  added  to  the  principal,  and 
that  in  case  of  default  of  payment  of  interest  during  the  contract 
period,  the  rate  of  interest  should  be  increased.  No  interest  was 
paid  during  the  contract  period.  The  decree  below  must  be  varied 
by  adding  Bs.  440-12  to  the  sum  decreed  in  respect  of  interest 
unpaid  during  the  currency  of  the  contract^  and  interest  at  the 
increased  rate  to  the  4th  January  1881. 


1889 


Bhagwikt 
Singh 

V. 

Dabtao 

SiKOH. 
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Pandit  Ajudhia  Nath^  for  the  appellant,  contended  on  the  other  1889 
branch  of  the  case,  that  impliedly  the  parties  contracted  that  interest  Bhaowai 
should  be  payable  post  diem^  and  if  we  do  not  so  read  the  deed,  then  Sinoh 
that  damages  should  be  allowed  in  lieu  of  interest,  that  in  such  case  p^^Ao 
the  damages  are  a  charge  on  the  estate,  and  art  116  of  soh.  ii  of  Singh. 
the  Limitation  Act  would  not  apply,  and  in  any  event  that  his  client 
was  entitled  to  damages  for  the  six  years  immediately  preceding 
the  commencement  of  this  action.   In  support  of  his  contention 
that  interest  was  payable  after  due  date,  he  referred  to  the  case  of 
Chhab  Nath  v.  Kamta  Pra8ad{l).  That  case  and  the  case  of  Baldeo 
Panday  y.  Ookal  Bat  (2)  were  considered  by  us  in  a  judgment 
which  we  delivered  on  March  7th,  1889,  in  the  case  of  Narain  Lai 
V.  Chajmal  Das.    We  do  not  think  it  necessary  to  repeat  what 
we  said  in  that  case  as  to  those  authorities.    We  adhere  to  the 
views  there  expressed  on  that  subject.   It  is  plain  that  there  was 
here  no  express  agreement  that  interest  should  be  paid  post  diem. 
It  is  not  contended  that  there  was  any  such  express  agreement, 
and  it  is  equally  plain  to  us  that  there  is  nothing  in  the  contract 
from  which  we  can  or  ought  to  imply  that  the  parties  intended 
that  interest  po%t  diem  should  be  payable.   For  our  part  we  do 
not  see  why  a  contract'  to  pay  interest  poBt  diem  on  a  mort- 
gage ought  to  be  implied  by  a  Court  in  India  when  the  parties  to 
the  written  contract  have  not  expressed  any  such  intention  in  the 
contract  which  they  executed.   This  is  particularly  the  case  when 
we  find,  as  here,  that  they  did  provide  in  very  clear  terms  for  the 
'payment  of  interest  and  compound  interest  during  the  term  of  the 
mortgage.  It  would  have  been  easy  by  the  use  of  a  few  apt  words 
inserted  in  the  written  contract  for  the  parties  to  have  expressed  a 
oonvenant  that  interest  shoxdd  be  payable  pont  diem,  if  such  they  had 
intended  the  contract  to  be.   In  our  opinion  there  was  here  no 
implied  contract  to  pay  interest  post  diem.   As  to  the  limitation 
which  appUes  in  cases  of  this  kind  where  damages  are  sought  for 
the  breach  of  a  contnict  to  pay  the  principal  on  the  due  date  we 
oonudered  that  matter  at  some  length  in  the  case  of  Mdnsab  AH  v. 


(I)  L  L.B,7A1L,883. 


(S)  I.  L.  B.,  1  AU.,  608. 


36 


Digitized  by 


Google 


420 


THE  INDIAN  LAW  BBP0ET8.  [TOL.  D. 


1889  Oulab  Chcmd  (1),  and  we  would  not  again  consider  the  question  if 
HAowAVT  ^®  vigour  with  which  the  Hon.  Pandit  4;MMia 

fiiKOH  iViarM  contended  that  in  that  judgment  we  were  mistaken  as  to  the 
Daitao  ^       Bench  of  this  Court  in  Hmain  Alt  Khan  v.  Hafiz  AH 

Buiaa.  Khan  (2)  as  we  think  rightly,  applied  art  llGof  soh.  iiof  the  Limi- 
tation Act  (XY  of  1877)  to  a  suit  on  a  registered  bond  for  the  pay- 
tnent  of  money.  Now,  if  interest  as  such  is  not  payaUe  after  the 
due  date  of  a  mortgage  either  by  express  or  implied  agreement,  the 
mortgagee  can  only  seek  compensation  for  the  non-payment  of  the 
principal  on  the  due  data  by  claiming  damages  for  the  breach  of  the 
contract.  It  may  be  said  that  those  damages  are  given  in  lieu 
of  interest.  Gall  such  damages  by  any  name  one  likes,  they  are 
damages  for  breach  of  contract,  and  not  interest  pajaUe  in  per- 
formance of  a  contract,  and  unless  there  is  something  to  make  art 
116  of  sch.  iiof  the  Limitation  Act  inapplicable,  such  damagescannot 
be  awarded  or  given  by  the  Court  unless  the  suit  in  which  they  are 
claimed  is  brought  within  six  years  from  the  time  when  the  contract, 
for  the  breach  of  which  the  damages  may  be  awarded,  was  broken. 
The  contention  of  the  Pandit  Ajudhia  lilath  leads  one  to  ask  oneself 
whether  there  is  some  magic  about  damages  for  the  non-performance 
by  a  mortgagor  of  his  contract  to  pay  on  the  due  date,  which  takes 
the  damages  which  may  be  awarded  for  a  breach  of  that  contract 
out  of  the  ordinary  category  of  damages,  and  out  of  the  purview 
of  art.  116  of  schedule  ii  of  the  Limitation  Act  It  is  not  easy  to 
understand  the  Pandit's  contention.  It  is  that  damages  for  a 
breach  by  a  mortgagor  to  pay  on  the  due  date  are,  from  the  date 
when  the  contract  is  broken  or  even  before  they  have  been  ascer- 
tained or  decreed,  a  charge  upon  the  property  hypothecated,  and 
being  such  a  charge,  article  116  does  not  apply  to  them.  It  is  not 
necessary  here  to  consider  whether  if  a  Court  in  a  suit  on  a  hypothe- 
cated bond  did  decree  damages  for  such  a  breach  in  a  case  in  which 
such  damages  could  be  decreed,,  the  damages  so  decreed  would  or 
would  not  thereby  become  a  charge  oa  the  property  hypothecated, 
qit  whether  if  damages  so  decreed  became  a  charge  upon  the  hypo-^ 
thecated  property,  the  charge  so  created  would  or  would  not  take 

(i)  I.  L.  E.,  10  All.,  85.  (2)  I.  L.  B.,  8  All.,  600, ' 
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priority  over  a  seoond  mortgage  subeeqnent  in  date  to  that  for  the  isso 
breach  of  which  the  damages  were  decreed,  but  prior  in  date  to  the  ^^^^ 
commencement  of  the  suit  in  which  such  damages  were  claimed^  ot  BnroH 
upon  what  principle  such  priority  ootdd  or  could  not  be  deereedi  pJ^Yi^ 
or  whether  a  Goart  could  or  could  not  declare  smok  damages  to  be  SuxmL 
a  charge  upon  the  hypothecated  property.  XTnless  in  some  wAy  the 
damages  which,  during  the  six  years  (to  take  this  case)  following 
September  24th,  1881,  were  unascertained  and  undecteedy  and  in 
reqpeot  of  which  no  daim  had  been  made  within  those  six  years^ 
could  in  some  way  by  relation  bade  from  a  decree  passed  in  a  suit 
commenced  after  the  period  of  limitation  had  expired,  be  held  to  b0 
a  eharge  upon  the  land  from  the  date  of  breach,  we  fail  to  see  how 
we,  by  our  decree  on  the  11th  June  1889,  could  create  a  eharge  o^ 
this  hypothecated  property  in  respect  of  damages,  the  right  to  sue  f  of 
which  had,  by  reason  of  the  Indian  Limitation  Aot^  been  det^^ 
mined  prior  to  the  oommencemMit  of  this  suit.  That  is  what  it  esgipem 
to  us  we  are  asked  to  do  here.  TbB  kamed  Pandit  has  cited  Bever4 
authorities  to  us  in  the  course  of  his  argument.  He  has  referred 
us  to  Fisher  on  Mortgages  (14th  ed.)  patagraphd  1484, 1485,  1487, 
1483.  We  see  nothing  in  any  of  those  paragraphs  to  support  hi$ 
contention.  The  first  case  to  which  he  rtefesrred  us  was  Prtce  y.  Th4 
Oreat  Wede^  n  Railway  Co.  (1).  All  that  is  to  be  said  about  tha^ 
case  is  that  the  learned  Barons  of  the  Exchequer  were  of  opinion 
that  the  document  in  question  there  showed  that  the  parties  intended 
that  the  interest  claimed  should  be  paid.  That  was  the  inferenoe 
they  drew  from  the  document,  ^e  next  case  was  the  case  ol 
Morgan  v.  Joneh  (2),  and  there  the  Chief  Baron,  and  apparently  the 
other  Barons  of  the  Exchequer,  considered  that  the  agteemeBit  izi 
the  document  to  pay  the  interest  was  endence  te  go  to  the  Jmy; 
that  interest  was  to  be  payable  post  diem.  We  were  then  releived 
to  the  ease  of  ChrdiUo  y.  Wef/tteUn  (3).  That  case  turned  i^^^ 
mtly  more  on  the  facts  and  dealikigs  between  the  parties  than  oi^ 
anything  else.  The  next  ease  was  a  case  tn  re  Eerr'$  Polioy  (^  ip 
which  James,  V.C.,  held  that  the  deposit  of  title  deeds  to  seoui^ 

(1)  Id  L.  J.  Bxeh.,  87.  (8)  L.      S  Ob.  P.,  287. 

(3)  22  L.  J.  fizoh.,  232.  <4)  L.  B.,  8  ESq.,  tU.  ; 
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1889  A  is  to  be  oonsidered  as  on  agreement  to  execute  a  mortgage 
Bhaowiht  property  comprised  in  the  deeds  with  interest ;  t.e.,  he 

Singh     inferred  from  the  deposit  of  the  title  deeds  a  contract  to  exeoate 
DiBTAo    ^  mortgage  under  which  the  parties  would  contract  to  pay  interest 
81KOH.    Here  the  parties  have  not  contracted  to  pay  interest,  although 
they  hare  executed  a  mortgage.   The  next  case  was  Lippard  v. 
RkketU  (1).  In  that  case  Yice-Chancellor  Bacon  said,  referring  to 
the  case  in        8  Eq.,  p.  331 :— In  the  case  of  Kerr's  Policy,  the 
Court  seems  to  have  proceeded  on  the  theory  that  a  debt  secured 
by  an  equitable  mortgage  will,  unless  something  is  said  or  may  be 
impUed  to  the  contrary,  carry  interest ;  and  it  seems  to  follow  that 
when  the  Court  has  once  decided  that  there  is  a  charge,  the  sum 
charged  must  bear  interest "  (p.  194).   The  Pandit  also  referred  to 
a  case  in  the  House  of  Lords — Cook  v.  Fowler  (2).   That  case 
we  have  already  commented  upon  in  the  case  of  Mamab  AUy.  Chulab 
€hand (3).  The  next  case  relied  upon  by  the  Pandit  was  Bishen  Dial 
T.  Udit  Narain  (4).   The  hypothecation  bond  in  that  case  was 
somewhat  similar  to  that  in  the  present,  and  there  Mr.  Justice 
Straight  and  Mr.  J ustice  Mahmood  held  that  the  plaintiff's  remedy 
for  the  non-payment  of  the  bond  on  the  due  date  was  a  suit  for 
damages,  and  as  that  part  of  the  case  had  not  been  dealt  with  by 
the  Court  below,  they  remanded  issues  on  the  subject  of  damages. 
No  one  appears  to  have  suggested  to  them  that  the  damages  which 
were  being  claimed  were  apparently  barred  by  limitation.   On  the 
remand  no  question  was  raised  as  to  limitation,  and  the  parties  left 
it  to  the  discretion  of  the  District  Judge  to  say  what  damages  should 
be  allowed.   On  the  return  to  the  remand  a  decree  was  passed  on 
that  bads  in  the  appeal  by  the  consent  of  counseL  Consequently 
on  this  particular  point  that  case  is  not  an  authority  against  the 
Tiew  which  we  hold.   Many  of  the  cases  which  have  been  cited  were 
decided  by  the  Judges  on  the  construction  which  was  put  in  each 
case  on  the  particular  document  in  the  case.   We  can  only  say,  as 
we  have  more  than  once  pointed  out ^  that  there  is  considerable  danger 
in  dtoiding  one  case  by  the  construction  put  in  another  suit  on  another 

(1)  li.  R,  U  Eq.,  291.  (3)  I.  L.  R,  10  All.,  85. 

(2)  L.R.,7£.ftnd  J.,27«         (4)  1.  Lu  R,  8  AU.,  486. 
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and  a  different  bond.  This  was  a  danger  forcibly  pointed  out 
by  Sir  George  Jessel,  late  Master  of  the  EoUs  in  England  (1).  In 
our  judgment  to  which  we  have  already  referred,  we  have  explained 
as  well  as  'we  could  that,  in  a  case  like  this,  there  is  one  breach  of 
tke  contract,  namely,  the  non-payment  on  the  day  agreed  upon, 
and  that  there  is  no  question  of  continuing  or  successive  breaches. 
That  was  a  breach  once  and  for  all.  The  decree  will  be  varied  by 
increasing  the  sum  of  Es.  2,156  by  Es.  440-12,  giving  a  total  decree 
for  Es.  2,596-12.  The  appellant  will  have  proportionate  costs,  so 
far  as  he  has  succeeded,  and  will  have  to  pay  costs  so  far  as  he  has 
failed. 

Decree  modified. 

before  Sir  John  Edge,  Kt,  Chief  Jutiice,  Mr.  Justice  Straight,  and  Mr.  Justice 

Mahmood,  January  18. 

ASHFAQ  AHMAD  akd  othebs  (Plaiktifts)  v,  WAZIR  ALI  akd  othbbs 
(Dbpekdaitts).* 

Mortgage— Medemption  hy  co-mortgagor^  Suit  hy  other  mortgagors  against  redeem- 
ing mortgagor  for  redemption  of  their  shares — Limitation — Act  XV  of  1877 
{Limitation  Act),  sch,  ii,  Nos,  \AA,  148. 

In  1828  one  of  several  co-mortgngors  redeemed  an  osufructnary  mortgage 
executed  in  1822  and  obtained  poesession.  The  other  mort^ors  brought  a  suit 
against  the  heir  of  the  redeeming  mortgagor  in  1886  for  redemption  of  their  shafet 
in  the  mortgaged  property. 

Held  that  the  limitation  applicable  to  the  suit  was  that  provided  by  art.  148, 
sch.  ii,  of  the  Limitation  Act  (XX  of  1877) ;  that  time  ran  cot  from  the  date  of  the 
redemption  in  1828,  bat  from  the  time  when  it  would  have  run  against  the  original 
mortgagee  if  he  had  been  a  defendant,  i,e.,  the  date  of  the  original  mortgage  of  1822, 

*  Second  Appeal  No.  403  of  1887  from  a  decree  of  T.  Benson,  Esq.,  District 
Jndge  of  Saharanpur,  dated  the  4th  December,  1886,  reversing  a  decree  of  Shah 
Amjad-ullah,  Mnnslf  of  Deoband,  dated  the  2drd  June,  1866. 

(1)  The  judgments  of  Sir  George  Jessel,  a^  Landan  (L.  R.,  20  Ch.  D.,  at  p.  481, 

M.  K.,  above  referred  to,  regwrding  the  per  Brett,  L.  J.).    A  similar  principle 

danger  of  construing  a  document  with  has  been  laid  down  regarding  the  dunger 

reference  to  previous  decisions  construing  of  deciding  questions  of  fact  with  refers 

other  documents,  are  probably  Aspden  v.  ence  to  previous  decisions  upon  other 

iSe^n  fL.  E.,  10  Ch.  A.,  894  :  44,  L.  J.  questions  of  fact:  see  Ecclesiastical 

Ch.,  868),  and  Southwell  v.   Bowditch  Commissioners  of  England  v.  King  (L. 

(L.  E.,  I.  C.  P.  D.,  377  :  45, 1.  J.  C.  P.,  li.,  14  th.  D.,  at  p.  225,  per  Brett.  L. 

630).    See  also  Eobinson  v.  Evans  (43,  J.)Hnd  Queen-Empress  v.  Gobardhan{L 

L.  J.  Com.  Law.,  88),  AthiU  v.  Athill  L.  B.,  9  All.,  at  pp.  555,  556,  per  Edge, 

(L.  R.,  16  Ch.  D.,  at  p.  228,  per  Jeasel,  C.  J.) 
M.  IC)  and  in  re  Tanquery-Willaume 
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1889  WM  therefore  haired  hy  limlUtioii.    Umr-mn-nuia  r,  Muhammgd 

  Tar  Khan  (1)  explained.    Ifura  Bibi  v,  Jagat  Narain  (2)  mnd  Bam  Singh 

AflHFAQ  referred  to. 

Ahmad 

The  facts  of  this  oase  are  fully  stated  in  the  following  order  of 
Wazib  Ali,  j, 

reference : — 

MahmooDi  J.— In  order  to  explain  the  facts  which  are  necessary 
to  be  borne  in  mind  in  considering  the  question  of  law  raised  in 
this  case,  the  following  geneological  table  may  be  stated : — 

Ahmad  Ali. 


Mnsammat         Musammat  Mnsanamat  Ifosammat 

Khwajiy  Haliman,  Sharfan,  Kahiman, 

daughter.  daughter.  daughter.  daughter. 

Khwaj  Bakhtb^  Mushtak  Ahmad, 
husband.  son. 

The  suit  relates  to  four  properties  all  of  which  are  stated  to 
have  belonged  to  Ahmad  Ali,  the  common  ancestor  of  the  parties ; 
and  it  is  further  stated  in  the  plaint  that  he  mortgaged  the  proper- 
ties separately  under  the  following  deeds : — 

(1)  Property  No.  I  under  a  deed  executed  on  2nd  Jamadi-ul- 

awaly  1236  Bajri^  corresponding  with  6th  January,  182L 

(2)  Property  Mo.  II  under  a  deed  executed  on  4th  Bamazan, 

1238  Hijri»  corresponding  with  16th  June,  1823. 

(3)  Property  No.  Ill  under  a  deed  executed  on  14th  Shawal, 

1237  Hijri,  corresponding  with  6th  July,  1822. 

(4)  Property  No.  IV  under  a  deed  executed  on  7th  Shawal, 

1230  Hirjri,  corresponding  with  12th  September,  1815. 
It  is  stated  in  the  plaint  that  these  various  properties  were 
mortgaged  to  different  mortgagees,  but  tibat  all  such  mortgages 
were  usufructuary,  and  the  various  mortgagees  were  duly  placed  in 
possession* 

Ahmad  Ali  died  some  time  in  1826,  leaving  his  four  daughters 
as  his  heirs,  and  these  also  subsequently  died.   It  is  then  alleged 
(1)  1.  L.  E.,  3  All.,  24.      (2)  I.  L.  E.,  8  AU.,  295. 
(3)  Weekly  Notes,  1886»  p.  300. 
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that  Khwaj  Bakhsh,  the  husband  of  Musammat  Ehwaji,  and  as  im 
guoh  having  inheritanoe  in  her  Bhare,  redeemed  the  whole  of  the  Asnvx^ 
aforesaid  mortgages  in  the  following  manner : —  Ahmad 

(1)  Property  No.   I  redeemed  in  1837, 

(2)  „      No.  n      „      „  1837, 

(3)  „      No.m      „      „  1828, 

(4)  „      No.  IV      „      „  1861, 

and  obtained  possession  of  the  entire  rights  in  these  mortgaged  pro* 
perties. 

The  plaintiffs  are  the  heirs  and  descendants  of  Musammat  Hali- 
man  through  her  son  Mushtak  Ahmad,  and  they  assert  that  they  are 
entitled  to  her  one-fourth  share  in  all  the  four  properties  above 
mentioned.  The  present  suit  was  instituted  against  the  defendants 
who  are  the  desoendantsof  the  other  three  daughters  of  Ahmad  Ali, 
the  principal  of  whom  are  in  possession  under  the  redemption  of  the 
mortgages  by  Ehwaj  Bakhsh  as  above-mentioned. 

The  object  of  the  suit  was  to  recover  possession  of  tibe  one-fourth 
share  which  the  plaintiffs  claim  by  inheritance  from  Musammat 
Haliman  and  also  for  recovery  of  mesne  profits,  upon  the  allega- 
tion that  the  mortgages  having  been  executed  anterior  to  the  repeal 
of  the  usury  laws  by  Act  XXVIII  of  1855,  the  mortgage-money 
due  on  the  four  above-mentioned  mortgages  had  been  liquidated 
from  the  usufruct  of  the  mortgaged  property,  leaving  a  balance  of 
mesne  profits  in  favor  of  the  plaintiffs. 

The  suit  was  resisted  by  a  total  denial  of  the  plaintiffs'  allega- 
tions as  to  the  mortgages  and  their  redemption  by  Khwaj  Bakhsh, 
and  upon  this  allegation  the  defendants  further  pleaded  that  their 
possession,  derived  by  inheritance  from  Khwaj  Bakhsh,  had  all 
along  been  adverse,  and  that  the  suit  was  barred  by  twelve  years^ 
limitation,  and  even  by  the  sixty  years'  limitation  provided  for 
redemption,  because  more  than  60  years  had  elapsed  since  the  alleged 
mortgages  by  Ahmad  Ali,  the  suit  not  having  been  instituted  till 
the  5th  of  February,  1886. 
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J889        The  Court  of  first  infitanoe  decreed  the  daim  in  respect  of  pro- 
Ashfaq"  P®^y  No.  Ill,  to  which  the  mortgage  of  14th  Shawal,  1237  Hijri 
Ahmad    (sth  Julj^  1822),  related,  and  to  that  extent  decreed  the  daim,  toge- 
Wazib  All  ther  with  mesne  profits,  and  dismissed  the  rest  of  the  suit,  holding 
that  the  other  three  mortgages  were  not  proved  by  the  plaintiffs. 

From  the  first  Court's  decree  the  defendants  appealed  to  the 
lower  appellate  Court  and  the  plaintiffs  prefmred  objections  under 
8.  561  of  the  Criminal  Procedure  Code  in  respect  of  so  much  of  the 
claim  as  had  been  dismissed  by  the  first  Court  The  learned  Judge 
of  the  lower  appellate  Court  had  therefore  before  him  the  entire 
suit,  that  is  to  say  questions  relating  to  all  the  four  mortgages  above 
mentioned.  He  has,  however,  not  gone  into  the  merits  of  the 
whole  case,  and  has  dismissed  the  whole  soit  by  decreeing  the  defen- 
dants' appeal  before  him  and  dismissing  the  cross  objectious  of  the 
plaintiffs. 

The  ground  upon  which  the  learned  Judge  has  dismissed  the 
whole  suit  is  limitation,  and  in  doiug  so  he  has  dealt  especially  with 
the  mortgage  of  5th  July,  1822,  relating  to  property  No.  Ill  which 
had  been  found  to  have  been  redeemed  by  Khwaj  Bakhsh  in  1828 
from  the  original  mortgagee. 

The  learned  Judge  has  held  that :  The  respondents  mortgagors 
(plaintiffs)  cannot  daim  that  the  transaction  of  1828  was  a  mortgage 
on  their  part,  inasmuch  as  they  were  in  no  way  parties  to  the  trans- 
action ;  that  they  can  only  claim  a  right  to  redeem  on  the  theory 
that  defendant  appellant  is  the  representative  of  the  original  mort- 
gagee against  whom  the  right  to  sue  began  to  run  from  1822;  that 
accordingly  the  suit  is  barred  by  art.  148  of  the  limitation  Act ; 
and  that  any  other  theory  involves  this,  that  defendant  appellant  in 
redeeming  respondents'  (plaintiffs')  share  of  the  estate  in  1828  was 
acting  adversely  to  their  proprietary  rights,  and  in  that  case  the 
suit  would  be  barred  by  art.  144." 

It  was  upon  these  grounds  that  the  learned  Judge  dismissed  the 
suit  in  respect  of  the  mortgage  of  6th  July,  1822,  and  it  was  upon 
the  same  ground  that  he  disallowed  the  plaintiffs'  cross-objections 
relating  to  the  other  mortgages— all  of  which  are  older  than  60  years. 
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This  second  appeal  has  been  preferred  from  the  whole  decree,  but  1889 
Mr.  Abdul  Mqf  id,  on  behalf  of  the  appellants,  and  Mx.  Sundar  Lai,  Ashfaq 
•  on  behalf  of  the  respondents,  have  addressed  their  arguments  as  to  Ahhab 
limitation  with  special  reference  to  the  mortgagee  of  5th  July  1822.  Wazib  Ali. 

The  effect  of  Mr.  Abdul  Majid^s  argument  is  that  inasmuch  as 
a  mortgage  is  indivisible,  and  a  co-mortgagor  cannot  redeem  his  own 
share,  except  by  redeeming  the  whole  mortgaged  property,  including 
the  shares  of  his  co-mortgagors,  Khwaj  Bakhsh's  action  in  redeem- 
ing the  entire  mortgage  of  5th  July  1822,  amounted  to  a  mort- 
gage in  his  favour  so  far  as  the  plaintiffs'  share  was  concerned ; 
that  since  such  redemption  did  not  take  place  till  1828,  the  period 
of  60  years'  limitation  under  art.  148  of  the  Limitation  Act  (XV 
of  1877)  applies  to  the  case,  and  that  period  must  be  calculated  not 
from  the  date  of  the  original  mortgage  of  5th  J uly  18*22,  but  from 
1828  when  Khwaj  Bakhsh,  by  redeeming  the  whole  property, 
obtained  possession  of  the  plaintiffs'  share  therein.  Upon  these 
steps  of  reasoning,  the  learned  counsel  argues  that  the  suit  was  not 
barred  by  limitation.  Further,  he  argues  that  if  art.  148  of  the 
Limitation  Act  is  not  applicable  to  the  case,  then  this  suit,  not 
being  regarded  a  suit  for  redemption,  must  be  taken  to  be  a  suit 
for  possession  of  immoveable  property  within  the  meaning  of  art. 
144  of  the  Act,  and  even  in  this  event  the  suit  would  not  be  bar- 
red by  limitation,  because  the  defendants'  possession  having  initi- 
ated in  the  redemption  of  1828  could  not  be  regarded  as  adverse 
in  respect  of  the  plaintiffs', share,  which  could  not  have  come  into 
their  possession,  but  for  the  redemption  of  1828,  which  red«mp- 
tion,  far  from  repudiating  the  plaintiffs'  title,  must  have  proceeded 
upon  a  recognition  of  the  plaintifib'  title. 

Similarly,  Mr.  Sundar  Lai  has  addressed  an  alternative  argument 
to  me.  The  learned  pleader  argues  as  the  first  alternative  that 
art.  148  of  the  Limitation  Act  applies  to  the  case,  but  then  the 
limitation  must  be  counted  from  5th  July  1822,  when  the  original 
.mortgage  was  made  and  the  suit  would  thus  be  barred  by  limita- 
tion, for  the  last  colunm  of  that  article  gives  no  indication  of  any 
starting  point  other  than  that  which  would  be  applicable  to  suits 
against  the  mortgagee  under  the  terms  of  the  mortgage  itself.  As 
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7~ — ~  has  no  application  to  the  ease,  and  that  the  suit  falls  under  art  144 
AHitiD  and  as  such  is  governed  by  12  years'  limitation  calculated  from  the 
Waqb  Au.  when  the  defendants'  possession  became  adverse  to  the  plain- 
tifis,  which  in  this  case  must  be  taken  to  have  commenced  at  the 
redemption  of  1828,  and  if  not,  the  case  cannot  be  decided  without 
a^dear  finding  as  to  when  the  defendants'  possession  became  ad- 
verse to  the  plaintiffs. 

A  third  and  a  minor  argument  was  also  addressed  to  me  by 
Mr.  Sundar  Lai  on  behalf  of  the  respondents,  namely,  that  the 
Lower  Appellate  Court  has  not  clearly  found  that  the  plaintiffs  haye 
any  such  rights  as  would  entitle  them  to  the  status  of  co-mort- 
gagors of  the  mortgage  of  5th  July  1822.  1  will  not  dispose  of 
this  contention  before  deciding  the  question  of  limitation  raised  by 
the  arguments  of  the  parties. 

That  question  depends  upon  the  determination  of  the  following 
points 

(1)  Is  this  suit  governed  by  art.  148  or  art.  144  of  the  limita- 
tion Act  P 

(2)  If  by  art.  148,  is  the  starting  point  of  the  period  of  limita- 
tion, the  date  of  the  mortgage  of  1822  or  the  date  of  the  ledemp- 
tion  of  1828. 

(3)  If  art.  144  applies,  is  the  defendants'  possession  acquired 
under  the  redemption  of  1828  to  be  taken  as  adverse  to  the  plain- 
tiffs from  that  date  P 

In  order  to  dispose  of  these  questions,  it  is  necessary  to  premise 
that  I  take  it  to  be  a  well  settled  rule  of  law  that  when  the  equity 
of  redemption  vests  in  more  than  one  mortgagor,  any  one  of  them 
can  redeem  the  whole  property  on  payment  of  the  full  mortgage 
debt ;  that  the  mortgagor  who  redeems  the  entire  property  obtains 
possession  thereof,  subject  to  the  right  of  his  co-mortgagors,  to  recover 
their  shares  from  him  on  paying  their  proportion  of  the  mortgi^ 
debt  and  of  the  expenses  incurred  in  redemption  by  the  oo-sharer 
who  has  redeemed  the  original  mortgage.    This  was  a  well  reoog- 
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nized  rule  of  law  before  the  passing  of  the  Transfer  of  Property  .  1889 
Act  (IV  of  1882),  and  it  has  been  recognized  by  that  enactment  "abhfaq" 
in  8.  95  which  also  recognizes  another  well  known  rule  of  law  that  Ahmu) 
the  mortgagor  who  thus  redeems  the  share  of  his  co-mortgagors  Wazib  Axi. 
has  a  charge  upon  their  shares  for  the  proportionate  amount  which 
he  has  paid  on  behalf  of  his  oo-mortgagors.   There  are  many  old 
cases  cited  in  the  7th  edition  of  Macpherson's  Law  of  Mortgage, 
pp.  342  and  343,  and  to  those  may  be  added  the  case  of  Asansab 
Mavuthan  v.  Vamam  Rau  (1). 

It  was  upon  the  same  principle  that  my  brethren  Straight  and 
Tyrrell,  in  the  case  of  Nura  Bibi  v.  Jagat  Narain  (2),  held  that  a 
oo-mortgagor  who  obtains  possession  by  redeeming  the  whole  mort- 
gage assumes  the  possession  of  mortgagee,  and  that  the  other 
co-mortgagors  could  sue  to  redeem  their  shares  and  that  such  suit 
would  be  governed  by  art.  148  of  the  Limitation  Act  (XY  of  1877). 
That  case  is  undoubtedly  an  authority  in  favour  of  Mr.  Abdul 
Majid^%  contention  so  far  as  that  contention  seeks  to  apply  art.  148 
to  the  present  suit.  But  as  pointed  out  by  Pandit  Sundar  Lah 
the  case  before  my  learned  brethren  was  one  in  which  the  original 
mortgage  redeemed  by  the  defendant  was  not  proved  to  be  older 
than  60  years,  and  they  therefore  did  not  decide  the  question  as 
to  the  period  from  which  the  starting  point  of  the  limitation  of 
60  years  was  to  be  calculated.  They  said : — 8uch  a  suit  naturally 
falls  within  the  definition  of  article  148  of  Act  XV  of  1877 ;  and 
we  fail  to  appreciate  how  it  is  possible  for  one  of  two  mortgagors 
redeeming  the  whole  mortgaged  property  behind  the  back  of  the 
other>  to  change  the  position  of  that  other  to  something  less  than 
that  of  a  mortgagor,  or  to  abridge  the  period  of  limitation  within 
which  he  ought  to  come  in  to  redeem." 

Belying  upon  this  passage,  Mr.  Sundar  Lai  argues  that  the 
essential  part  and  the  turning  point  of  the  ratio  decidendi  of  that 
ruling  was  the  circumstance  that  the  plaintiff  had  sued  withm  60 
years  of  the  original  mortgage,  which  had  been  redeemed  oy  the 
def endant^  and  that  in  this  view  the  ruling  supports  the  case  of  the 

(1)  I,  L.  R.,  2  Mad.,  223.  (2)  I.  L.  R.,  8  AIL,  295. 
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188^     respondents  rather  than  that  of  the  appellants.   I  think  this  oon- 
^Q^Ykq    tention  is  sound,  and  that  the  ruling  just  mentioned  is  not  on  all 
AHMAn    fours  with  the  present  ease,  because  in  that  oase  the  exact  question 
Wazib  Au.  ^ow  before  me  did  not  and  could  not  arise,  vi»,j  whether  in  cases 
where  the  original  mortgage  is  older  than  60  years,  and  could  not 
be  redeemed  under  art.  148  by  the  plaintiff  mortgagor,  if  no  inter- 
mediate redemption  had  been  made  by  the  co-mortgagor  defendant, 
the  date  of  such  redemption  furnishes  a  fresh  starting  point  of  a 
60  years'  period  of  limitation  under  art.  148. 

Again,  as  far  as  the  argument  of  the  parties  with  reference  to 
the  applicability  of  art.  144  of  the  Limitation  Act  is  concerned, 
reference  has  been  made  to  a  Full  Bench  ruling  of  this  Oourt  in 
Umr-un-nissa  v.  Muhammad  Yar  £%an(l),  which  would  go  to 
show  that  when  a  co-mortgagor  obtains  possession  by  redeeming 
the  whole  mortgage,  his  possession  from  the  date  of  such  redemp- 
tion becomes  adverse  to  the  other  co-mortgagors,  and  that  their 
suit  to  recover  possession  of  their  shares  would  be  governed  by  the 
12  years'  limitation  prescribed  by  art.  144  of  the  Limitation  Act. 
The  ruling  is  no  doubt  a  binding  authority  upon  me  sitting  here 
as  a  single  Judge;  but  as  pointed  out  by  my  brethren  Straight 
and  Tyrrell,  the  applicability  of  art.  148  to  the  facts  of  that 
case  was  never  raised  or  considered,  the  arguments  and  ratio 
decidendi  being  confined  to  the  question  of  whether,  assuming 
art.  144  to  supply  the  limitation,  there  had  been  adverse  possession 
on  the  part  of  the  defendants  which  would  defeat  the  plaintiff's 
suit;"  and  it  was,  indeed,  upon  this  ground  that  those  learned 
Judges  felt  themselves  at  liberty  to  apply  the  60  years'  limitation 
prescribed  by  art.  148  and  not  the  12  years'  limitation  under 
art  144,  to  a  case  in  which  the  defendants  co-mortgagors  of  the 
plaintiff  had  redeemed  the  whole  mortgage  21  years  before  suit 
and  had  since  been  in  possession. 

Mr.  Abdul  Majid  in  supporting  his  contention  that  the  redemp- 
tion of  1828  must  be  taken  to  amount  to  a  fresh  mortgc^  and  as 
such  furnisiimg  a  new  starting  point  of  60  years'  limitation  under 

(1)  I.  L.  R.,  3  All.,  24 
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art.  148  relies  upon  the  dictum  of  Petheram,  C.J.,  in  Bam  Singh  1889 
T.  Baldeo  Singh  (1)  where  ihe  learned  Chief  Justice  observed : —  ashfaq 
Art.  148  is,  in  my  opinion,  intended  to  apply  to  any  person  Ahmad 
in  possession  of  immoveable  property  which  he  is  entitled  to  Wazib  All 
hold  so  long  as  an  amount  due  to  him,  for  whicb  that  property 
is  charged,  remains  unpaid.   The  debtor,  on  payment,  is  entitled 
to  possession:  and  this  is  in  effect  a  redemption  of  the  land  or  share 
in  the  land,  the  relation  of  mortgagor  and  mortgagee,  in  fact,  as 
described  in  art.  148.   Therefore  I  am  of  opinion  the  relation  of 
mortgagor  and  mortgagee,  as  described  in  art.  148,  did  exist,  and 
that  the  60  years'  limitation  applies.    I  think  also  that  the  right 
to  redeem  must  be  reckoned  from  the  year  1821  as  the  relationship 
was  then  created.'' 

The  report  of  the  case  in  which  these  observations  were  made 
shows  that  all  that  had  occurred  in  1821  was  a  decree  which  the 
.  co-sharers  of  a  village  had  obtained  against  the  purchaser  at  a  sale 
or  arrears  of  Government  revenue,  which  decree,  setting  aside  the 
sale,  directed  that  the  co-sharers  should  obtain  possession  on  payment 
of  a  certain  sum  to  the  purchaser;  and  subsequently  one  of  such 
co-sharers  paid  off  the  whole  decretal  amount  and  obtained  posses- 
sion. Mr.  Abdul  Mq/id  argues  that  if  the  decree  of  1821  could 
establish  the  relation  of  mortgagor  and  mortgagee  in  that  case, 
a  fortiori  in  this  case  the  relation  of  mortgagor  and  mortgagee  was 
established  between  the  parties  to  this  litigation  when  the  redemp- 
*  tion  of  1828  was  made,  and  that  therefore  that  time  must  be 
regarded  as  the  starting  point  of  60  years'  limitation  in  this  case 
under  art.  148  of  the  Limitation  Act.  Again,  the  learned  counsel, 
so  far  as  his  argument  relates  to  the  applicability  of  art.  144,  calls  my 
attention  to  a  ruUing  of  Mr.  Justice  Oldfield  in  Karimdad  Khan  v« 
Faizan  Bibi  (2)  where  the  learned  Judge  held  that  in  oases  of  one 
co-mortgagor  obtaining  possession  by  redemption  of  the  whole 
mortgaged  property,  such  possession  could  not,  ipso  factOj  be  taken 
to  be  adverse  to  the  other  co-mortgagors,  and  that  the  suit  would 
not  be  barred  even  though  redemption  had  taken  place  more  than^ 

(1)  Weekly  Notes,  1885,  p.  300.      (2)  Weekly  Notes,  1885,  p.  61. 
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1889      12  years  before  suit.   I  delivered  no  separate  judgment  in  that 
^g^p^Q    case,  and  oonourred  in  the  order  whiob  that  learned  Judge  madOybut 
Ahulv    the  report  does  not  show^  and  I  do  not  remember  that  our  attention 
Wazib  Am.  called  to  the  Full  Bench  ruling  of  this  Court  in  [Tmr-iiif- 

nissa  v.  Muhammad  Tar  Khan  (1),  which  as  I  now  read  it  seems  to 
me  to  be  somewhat  irreoonoileable  with  the  ratio  upon  which  the 
judgment  in  the  case  before  Oldfield^  J.,  and  myself  just  cited  pro- 
ceeded. 

In  this  state  of  the  case  law,  and  in  view  of  intrinsic  difficulties 
which  have  arisen  in  this  case,  I  should  ordinarily  have  regarded  it 
as  my  duty  to  refer  the  case  to  a  beooh  consisting  of  more  than  one 
Judge,  by  availing  myself  of  the  statutory  provision  to  that  effect 
which  the  rules  of  this  Court,  dated  the  11th  June,  1887,  contain 
But  this  Court,  as  I  have  recently  reason  to  think,  is  not  unanimous 
as  to  the  extent  of  the  discretionary  power  which  those  rules 
imply  in  matters  of  reference.  I  shall  therefore  direct  that  the  case 
belaid  before  the  learned  Chief  Justice,  who,  under  s.  14  of  the 
statute  24  and  25  Vic,  c.  104,  has  extensive  power  in  that  behalf,  for 
such  orders  as  he  deems  fit  to  pass  as  to  whether  this  case  may  be 
referred  to  a  Division  Bench  consisting  of  two  J udges,  or  should  be 
disposed  of  by  me  sitting  as  a  single  Judge.   I  direct  accordingly. 

Straight,  J. — As  the  accuracy  or  otherwise  of  a  judgment  of 
Fetheram,  C.  J.,  when  Chief  Justice  of  this  Court  is  in  question,  I 
think  it  desirable  that  the  proposal  of  my  brother  Mahmood  should 
be  adopted.   I  accordingly  support  his  recommendation. 

The  case  was  ordered  by  Edge,  C. J.,  to  be  laid  before  a  bench 
consisting  of  himself  and  Straight  and  Mahmood,  J  J. 

Maulvi  Abdul  Majid  and  Pandit  Moti  Lai  NehrUj  for  the 
aj^^ellants. 

Pandit  Sundar  Laly  for  the  respondents. 

Edge,  C.J.  — This  was  a  suit  for  redemption  of  mortgage.  The 
original  mortgage  was  a  usufructuary  mortgage  of  1822.   One  of 
the  mortgagors  redeemed  the  whole  of  the  property  in  1828.  This 
(1)  I.  L.  B.,  a  All.,  24. 
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8uit  was  brought  against  his  heirs  on  the  5th  February,  1886.  The  1889 
lower  appellate  Court  dismissed  the  suit  on  the  ground  ,that  it  was  ^^^^^^ 
barred  by  limitation.  In  my  opinion  the  limitation  applicable  in  a  Ahmad 
case  of  this  kind  is  the  limitation  which  would  have  been  applicable  ^^2ik  All 
if  tlie  cmginal  mortgagee  or  his  heirs  had  been  the  defendants  to  the 
redemption  suit,  that  is,  if  art.  143  of  the  Limitation  Act  applies, 
the  period  does  not  run  from  the  date  ot  the  redemption  of  the 
whole  property  by  one  of  the  co-mortgagors,  but  from  the  time 
it  would  have  run  against  the  original  mortgagee  if  he  had  been  a 
defendant  in  the  suit.  As  I  understand  the  law,  when  one  of  two 
or  more  co-mortgagors  redeems  the  whole,  he  as  to  the  portion  which 
represents  the  interest  of  his  co-mortgagors  stands  in  the  shoes  of 
the  mortgagee  from  whom  he  redeems,  and  standing  in  those  shoes, 
it  appears  to  me  that  he  has  got  the  same  rights  and  the  same  liabi- 
lities. If  art.  148  applies,  as  I  think  it  does,  this  suit  is  barred  by 
time.  If  the  ruling  of  the  Full  Bench  in  the  case  of  Umr^un-niasa 
V.  Muhammad  Yar  Khan  (1)  be  correct  and  ezhaustiye,  then  also 
the  suit  is  barred,  as  more  than  twelve  years  have  run  since  the  date 
of  the  redemption  of  the  mortgage  by  the  ancestor  of  defendants.  So 
in  either  case  the  plaintiff's  suit  must  fail  The  ruUng  of  the  Full 
Bench  above  referred  to  was  explained  by  my  brother  Straight  and 
my  brother  Tyrrell  in  the  case  of  Nura  Bibi  v.  Jagai  Narain  (2). 
It  appears  from  that  explanation  that  the  attention  of  the  Full 
Bench  was  not  drawn  as  to  the  question  whether  art  148  of  the 
Limitation  Act  was  applicable  to  the  case.  There  the  attention  of 
the  Full  Bench  having  been  confined  to  the  article  before  them,  the 
result  arrived  at  was  that  art  144  was  held  applicable.  This  appeal 
therefore  must  be  dismissed. 

Straight,  J. — The  facts  out  of  which  the  question  raised  by 
this  reference  arose  are  very  fully  stated  in  the  referring  order  of 
my  brother  Mahmood,  and  it  is  wholly  unnecessary  to  repeat  them 
now.  The  learned  Chief  J ustice  has  summarised  the  position  of  the 
parties  to  the  Utigation  out  of  which  this  appeal  arose,  by  saying 
that  this  is  a  suit  by  the  plaintifb,  appellants,  before  us,  for  redemp* 

(1)  I.L.E.,  3  AU.,  24.  (2)  I.L.R.,  8  All.,  295. 
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1889      tion  of  their  share  of  oertain  property  mortgaged  in  the  year  1822^ 
^^^^^^    from  the  defendants  respondents  who  are  the  representatives  of  one 
Ahmad    of  the  original  mortgagors,  who  in  the  year  1828  redeemed  the 
WazIb  Ali.  ^tol®         mortgaged  property.   The  three  questions  raised  by 
my  brother  Mahmood  in  his  referring  order  are : — 

(1)  Is  this  suit  goveroed  by  art.  148  or  art.  144  of  the  Limi- 
tation Act  P 

(2)  If  by  art.  148,  is  the  starting  point  of  the  period  of  limi- 
tation the  date  of  the  mortgage  of  1822,  or  the  date  of  the  redemp- 
tion of  1828  P 

(3)  If  art.  144  applies,  is  the  defendants'  possession  acquired 
under  the  redemption  of  1828,  to  be  taken  as  adverse  to  the  plain- 
tiffs from  that  date  P 

It  will  be  convenient  for  me  at  once  to  deal  with  the  obvious 
matter  that  was  passing  through  the  mind  of  my  brother  Mahmood 
at  the  time  be  made  the  reference  of  these  questions,  with  regard 
to  the  applicability  of  art.  144  to  facts  like  those  disclosed 
here.  No  doubt  what  was  present  to  his  mind  was  a  decision 
of  the  Full  Bench  passed  in  the  year  1880  and  reported  in  ITmr- 
an^isfsa  v.  Muhammad  Yar  Khan  (1).  I  have  abeady,  as  the 
learned  Chief  Justice  has  observed,  taken  occasion,  in  conjxmo- 
tion  with  my  brother  Tyrrell,  in  the  case  of  Nura  Bibi  v.  Jagai 
Narain  (2),  to  explain  the  circumstances  under  which  that  parti- 
<mlar  ruling  was  delivered  by  the  Full  Bench.  Having  again 
refreshed  my  memory  by  reference  to  it,  I  am  convinced  that  I 
•was  right  in  saying  that  the  whole  argument  of  the  Full  Bench 
proceeded  upon  the  assumption  that  art.  144  of  the  Limitation  Act 
was  the  article  applicable  to  those  particular  fiEUJts,  and  assuming  that 
particular  article  applicable,  the  question  was  whether,  as  is  stated 
in  the  order  of  reference  of  the  two  learned  Judges,  there  had  been 
such  physical  possession  as  would  lay  the  foundation  for  finding 
adverse  possession.  I  am  quite  convinced  that  the  equitable  princi- 
ple which  was  then  recognized,  under  which  a  co-mori^agor 

(1)  I.L.B.,  3  AU.,  24.  (2)  I.L.R.,  8  All,  295. 
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redeeming  for  his  other  mortgagors  was  entitled  upon  redemption  1880 
of  the  whole  mortgage  to  hold  their  flhares  as  against  them  as  j^sjivjlk 
security  for  the  mortgage,  was  never  referred  to  or  discussed,  and  Ahmad 
there  was  at  that  time  no  statutory  provision  in  force,  which  could  Wazie  All 
have  been  brought  to  the  attention  of  the  Judges  of  the  Full  Bench, 
to  show  that  article  148  was  the  limitation  article  applicable. 
Therefore,  in  so  far  as  there  is  anything  in  that  case  to  militate  with 
the  contention  now  raised,  it  must  be  taken  that  that  case  never 
did  decide,  and  must  not  be  regarded  as  an  authority  for  deciding 
that  article  148  is  not  applicable  to  such  facts  as  we  have  here; 
Therefore,  it  must  be  dismissed  from  consideration  in  dealing  with 
the' questions  submitted  to  us. 

Then  arises  the  question  whether  art.  148  is  applicable,  and  if 
so,  from  what  date  does  the  limitation  begin  to  nm.  Does  it  run 
fiom  the  date  of  the  original  mortgage,  or  does  it  run  from  the  date 
of  the  redemption  of  the  whole  mortgage  by  one  of  the  co-mortga- 
gors ?  As  to  art.  148  being  applicable,  I  have  no  doubt  I  have 
already  committed  myself  to  that  view  in  the  case  of  Nura  Bibi  v. 
Jagat  Narain  (1),  and  there  have  been  several  other  rulings  to  the 
same  jafiect,  among  others  one  reported  in  Weekly  Notes  of  1886, 
p.  152  {Raghubar  Sahai  v.  Bunyad  Alt).  Farther,  even  before  the 
Transfer  of  Property  Act  came  into  operation,  I  took  the  view  that 
a  co-mortgagor  redeeming  the  whole  mortgage  stood  in  the  shoes 
of  the  original  mortgagee,  and  was  entitled  to  all  the  rights  and 
the  incidents  connected  with  his  estate.  The  principle  that  under- 
lies that  is,  that  he  having  paid  ofithe  obligation  to  the  creditor  is 
entitled  to  take  advantage  of  all  the  incidents  connected  with  the 
security  as  it  stood  in  the  hands  of  the  mortgagee,  or,  in  other  words, 
he  is  entitled  to  all  the  rights  and  incidents  connected  with  the 
mortgage  as  they  were  in  the  hands  of  the  mortgagee  at  the  time* 
the  redemption  took  place.  Among  others,  he  cannot  say  that  a  new 
mortgage  transaction  oommenoed  from  that  particular  date,  but  his 
position  as  mortgagee  stands  upon  the  same  footing  as  it  would  have 
if  the  original  mortgagee  had  assigned  over  to  him  by  sale  his  mort- 

(1)  I.  L.  R.,  8  AU.,  296. 
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1889  gage  interest.  Not  only  do  I  think  that  a  eo-mortgagor  redeeming 
^gHpiK  the  whole  mortgage  stands  in  the  position  of  the  original  mortgagee, 
Ahmad  \y^i  that  time  runs  from  the  date  of  the  original  mortgage.  No 
Wazib  Au.  donbt  this  view  is  inoonsistent  with  one  expressed  by  the  late 
Chief  Jostioe,  Sir  Comer  Petheram,  in  the  ease  of  Ram  Singh  v. 
Baldeo  Singh  (1).  That  learned  Judge  was  of  the  same  opinion  as 
I  am  as  to  the  applicability  of  art.  148  to  the  facts  then  before 
him.  But  it  does  not  appear  to  have  been  seriously  discussed  before 
him  as  to  what  was  the  precise  date  from  which  the  limitation 
would  run.  Mr.  Abdul  Mqjid  is  entitled  to  use  that  judgment 
in  his  favour,  and  it  is  entitled  to  all  the  respect  which  every  utter- 
ance of  that  learned  Chief  Justice  deserves.  But  I  cannot  myself 
agree  with  the  view  that  the  limitation  runs  from  the  date  when 
redemption  took  place.  It  must,  in  my  opinion,  relate  back  to  the 
date  of  the  original  mortgage,  and  upon  this  I  have  explained  my 
reasons  in  the  case  of  Nura  Bibi  v.  Jagat  Narain  (2).  The  conclu- 
sion I  have  arrived  at  is  the  same  as  that  of  the  learned  Chief 
Justice,  r/s.,  that  this  suit  was  barred  and  that  this  appeal  must  be 
dismissed  with  costs. 

Mahmood,  J. — The  facts  of  the  case,  as  also  the  points  of  law 
raised  by  the  arguments  of  the  parties  before  me  when  the  case 
first  came  up  before  me  in  the  Single  Bench,  are  fully  stated  in  my 
order  of  the  I7th  July  1888,  and  I  regard  what  I  then  said  as  a 
portion  of  my  judgment  to-day. 

That  order  shows  that,  at  any  rate,  the  case  was  a  fit  one  for  being 
•disposed  of  a  Bench  consisting  of  more  than  one  Judge,  and  it 
was  in  consequence  of  that  circumstance  that  the  case  was  laid  before 
my  brother  Straight  and  myself,  and  by  our  order  of  the  6th  Decem- 
ber 1888,  it  was  laid  before  the  learned  Chief  Justice  for  consider- 
ation as  to  whether  it  should  not  go  before  a  Bench  of  three  Judges. 
It  is  in  consequence  of  this  circumstance  that  this  is  a  third  time 
that  this  Court  is  hearing  the  case,  and  it  has  not  been  due  to 
any  other  cause  than  my  desire  to  obtain  such  authoritative  ruling 
upon  the  points  raised  in  the  case  as  this  Court  can  give. 

(1)  Weekly  Notes,  1885,  p.  800.  (2)  I.  L.  R.,  8  AU.,  295. 
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The  points  which  arise  in  the  case  have  been  so  completely  dealt  18S9 
with  by  the  learned  Chief  Justice  and  my  brother  Straight  that  I  ashfaq 
should  be  unnecessarily  taking  up  their  time  if  I  dwelt  upon  the  same  Ahmad 
points  or  made  any  endeavour  to  give  expression  to  any  exposition  Wazib  Ali. 
of  the  law  which  would  minutely  deal  with  the  various  cases  that 
may  arise  under  it.  The  question,  however,  upon  which  the  fact  of 
the  case  turns  requires  two  things, — first,  that  it  should  be  held  by 
us  that  art.  144  of  sch.  ii  of  the  Limitation  Act  has  no  ref erenoe  to 
suits  of  this  character,  and  secondly,  that  suits  of  this  character  are 
governed  by  art.  148.   Upon  botb  these  questions  I,  who  am  never 
content  with  dealing  with  any  case  without  dealing  also  with  the 
ratio^  viz,f  the  essential  steps  of  reasoning,  upon  which  the  judg- 
ment proceeds,  have  no  hesitation  in  saying  with  all  deference  that 
the  judgment  of  the  Full  Bench  in  Umr»un-'nma  v.  Muhammad 
Tar  Khan  (1)  proceeds  upon  a  theory  of  law  as  to  the  application 
of  the  article  144,  which  I  find  impossible  to  accept,  notwithstand- 
ing the  clear  distinction  which  my  learned  brother  Straight  drew 
in  the  case  of  Nura  Bibi  v.  Jagat  Narain  (2),  the  result  of  which 
we  have  held  to-day  is  to  say  that  the  Full  Bench  ruling  need  no 
longer  be  ref  erred  to  for' the  purposes  of  finding  out  the  periods  of 
limitation  for  suits. 

Again,  it  is  also  clear,  and  I  do  not  wish  to  add  a  single  word  to 
what  has  fallen  from  my  brother  Straight  upon  the  subject,  that  the 
ruling  referred  to  in  my  referring  order,  viz.,  Ram  Singh  v.  Baldeo 
Singh  (3),  cannot  possibly  be  consistent  with  the  ratio  upon  which 
our  judgment  proceeds.  The  truth  is,  as  I  imderstand  the  law,  that 
there  are  various  manners  and  methods  whereby  a  person  may  stand 
in  the  shoes  of  a  mortgagee.  There  may  be  a  case  such  as  that  of 
an  assignee,  or  there  may  be  a  case  such  as  that  which  the  broad 
principle  of  equity  known  as  subrogation  involves.  A  co-sharer 
suing  for  the  redemption  of  the  whole  of  the  property  and  obtaining 
redemption  thereof  is  not  a  person  in  adverse  proprietary  possession, 
as  the  Full  Bench  ruling  would  probably  require.  He  is  simply 
by  subrogation  on  the  same  footing  as  an  ordinary  person  would 

(1)  I.  L.  R.,  8  All.,  24.  (2)  I.  L.  R.,  8  All.,  295. 

(3)  Weekly  Notes,  1885,  p.  800. 
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1889     be  as  representing  the  mortgagee,  or  rather  the  mortgagee's  interest 
j^^^j^^    in  property,  quoad  snoh  of  hia  oo-sharers  as  have  not  either  secured 
Ahmad    redemption  or  sued  for  it. 
WiziB  Ali.    When  in  a  suit  the  question  arises  whether  or  not  a  oo-sharer  can 
obtain  his  share  from  a  redeeming  oo-sharer,  the  case  to  my  mind  is 
a  suit  such  as  art.  148  contemplates,  and  such  a  suit  is  governed 
by  the  sixty  years'  period.  In  the  present  case  the  original  mortgage 
was  so  old  as  5th  of  July,  1822.   There  was  no  endeavour  made  to 
prove  that  the  redemption  which  took  place  in  1828  was  other  than 
an  ordinary  redemption  by  one  co-sharer  of  the  other  co-sharer's  pro- 
perty. The  present  defendants  represent  the  right  of  the  redeeming 
co-sharer,  and  they  are  entitled  to  rely  upon  the  same  limitation  as 
art.  148  would  require. 

There  is,  however,  because  it  is  on  account  of  that  reference  of 
mine  that  the  case  has  come  up  before  us,  one  point  more  that  I 
wish  to  add.  The  reference,  of  course,  relates  to  four  properties  as 
mentioned  in  my  referring  order,  and  what  we  have  held  with  regard 
to  this  mortgage  renders  it  unnecessary  for  us  to  consider  the  other 
mortgages  mentioned  in  the  judgments  of  the  Courts  below.  The 
view  we  have  now  taken  defeats  the  whole  suit.  The  result  is 
exactly  what  the  learned  Chief  Justice  and  my  brother  Straight 
have  said,  m.,  that  this  appeal  stands  dismissed  with  costs. 

  AppetU  dismissed. 

Before  Sir  John  Edge,  Kt,  Chief  Jnetiee,  Mr.  Justice  Brodhmrtt,  and  Mr,  Justice 

Mahmood. 

PARMANAND  MISR  (Dbfkndant)  v.  SAHIB  ALI  akd  othbbs  (Plaintiffs).* 

1889       Mortgage,  usufructuarff-^Redemptum^IAmUation'-Fleading — Burden  of  proof 
March  28.  Procedure  Code,  s.  50— Act  XV  of  1877  (Limitation  Act),  s,  28,  sch, 

a.  No.  148— -ic<  I  of  1212  (Effidtnce  Act),  s.  110. 

There  is  a  clear  distinctioD  as  to  the  onus  of  proof  between  cases  where  a  plsintiff 
sues  for  possession  of  land  by  redemption  of  mortgage  and  cases  where  the  defence  to 
a  sait  for  possession  of  land  is  twelve  years'  adverse  possession  by  the  defendant.  In 

•  Second  Appeal  No.  916  of  1887  a  decree  of  J.  M.  C.  Steinbelt,  Esq.. 

District  Judge  of  Azamgarh,  dated  the  16th  March,  1887,  modifying  a  decree  of  Baba 
Nihal  Chand,  Munsif  of  Azamgarh,  dated  the  2l8t  September,  1886. 
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each  case  the  plaiotiir  most  plead  hit  title,  and  if  that  title  b  in  issue,  he  mnit  make  iggg 

it  out  hy  at  least  primdfaeie  evidence  hefore  the  defendant  can  be  put  to  proof  of  his  

defence.   Where  the  defence  is  twelve  years'  adverse  possession,  the  defendant  must  ^^J^^^ 
plead  and  make  out  the  title  he  alleges,  and  thus  show  that  the  title  of  the  plaintilf,  |, 
which  otherwise  bad  been  proved  or  admitted,  was  lost.   In  a  suit  for  possession  of  Sahib  Au. 
land  by  redemption  of  mortgage,  the  very  nature  of  which  presupposes  that  the  posses- 
sion of  the  defendant  or  his  predecessor  was  lawful,  the  plaintiff  must  in  his  plaint 
show  the  title  upon  which  he  relies,  and  therefore  a  title  subsisting  at  the  date  of  suit. 
Unless  he  g^ves  primdfaeie  evidence  to  show  that  his  suit  is  within  time,  he  fails  to 
prove  his  title  or  subdsting  right  to  the  property. 

TMhfpeY,  Philippe  (1),  Dawkine  v.  2jord  Femrlkjfn  (2),  Radha  Chhind  Rojf  Sahab 
V.  IngUe  (8),  Boo  Koran  Singhy.  Rajah  JBakar  AU  Khan  (4),  Rajah  KUhen  DuU 
Pandojf  V.  Narendar  Sahadnr  8i§^h  (6),  Bam  Chandra  Apaji  v.  BaUi^'i  Bhautan 
(6),  and  other  cases  referred  to. 

Thb  f  aots  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Edge,  O.J. 

Babu  Jogindro  Nath  Chaudhrij  for  the  appellant. 
Mr.  Abdul  Mq/idy  for  the  respondents. 

Edge,  G.J. — The  plaintifEs-respondents  here,  on  the  2nd  July, 
1886,  brought  a  suit  in  the  Court  of  the  Munsif  of  Azamgarh  for 
redemption  of  an  alleged  mogrtgage  and  for  surplus  profits.  In  their 
plaint  they  alleged  that  the  ancestor  of  the  defendant  No.  2  had  in 
the  year  1242  fasli,  that  is  to  say  in  1835-36,  mortgaged  a  one 
anna  four  pie  share  in  mauza  Isapur  to  the  grandfather  of  the 
defendant  No.  1  for  Bs.  150,  that  the  mortgage  was  a  usufructuary 
mortgage,  and  that  the  entire  mortgage-debt  had  been  discharged  by 
the  usufruct  leaving  a  large  surplus  which  they  claimed.  They 
alleged  that  they  had  purchased  the  rights  of  the  defendant  No.  2 
in  the  property  in  question,  and  said  that  as  they  had  not  the  mort- 
gage-deed in  their  possession,  they  could  not  give  the  exact  date  of 
the  mortgage. 

The  defendant  No.  1  in  his  written  statement  denied  that  any 
such  mortgage  was  made  or  that  any  mortgage  was  made  in  1242 
faslL  He  futher  pleaded  that,  on  the  31st  of  August,  1820,  the 
property  in  question  had  been  mortgaged  to  his  ancestor  for  Bs.  325, 

(1)  L.  R.,  4  Q.  B.  D.,  127.         (4)  L.  B.,  9  I.  A.,  99. 

(2)  L.  R.,  4  App.  Cats.,  61.        (5)  L.  B.,  8  I.  A.,  85. 
(8)  7  Calc,  L.  E.,  364.  (6)  I.  L.  R,,  9  Bom.  137. 
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188t     aiidthat  to  that  mar<f;age  four  other  bcmdfliepre^ 
Pabmavavd  ^  ^  ^       tad^ed  on,  and  that  the  debt  had  not  been  dis- 
MisE     charged.   He  also  pleaded  that  tbe  claim  of  the  plaintifb  was  baired 
Sahib  Am.  by  limitation. 

The  plaintifib  called  two  witoeiaea  to  prove  that  a  ikiortgage  lor 
Bb.  150  had  been  made,  and  they  pat  in  evidenoe  a  rtMcar  of 
1836. 

The  Mnnsif  of  Azamgarh,  holding ''that  the  mortgage-deed 
bdng  with  defendant  No.  1,  the  burden  of  proving  the  time  of 
mortgagCi  and  the  money  for  which  the  mortgage  was  made  ky 
upon  him,"  gave  the  plaintifb  a  decree  for  posBession  for  Bs.  1 13-5-3 
with  interest  and  for  costs.  The  defendant  No.  1,  the  appellant 
here,  appealed  from  that  decree  to  the  Court  of  the  Judge  of  Asam- 
garh.  In  that  appeal  the  then  Judge  of  Azamgarh  in  his  judgment , 
found  so  far  as  is  material  as  follows : — *'  The  evidence  on  both  sides 
is  not  very  good.  That  the  rubkar  filed  by  plaintiffs  merely  shows 
there  was  a  mortgage,  but  that  is  admitted,  and  the  oral  evidence 
by  itself  is  hardly  sufficient  to  warrant  decreeing  the  claim.  On 
the  other  hand,  the  deed  of  mortgage  filed  by  defendant  proves 
too  much,  for  it  refers  to  a  mortgage  of  far  more  property  than 
that  claimed.  Defendant  No.  1  explains  this  by  saying  that  per- 
haps part  of  the  mortgage  had  been  paid  ofE,  and  so  part  of  the 
property  had  been  redeemedi  but  this  is  unlikely,  and  there  is  no 
proof  whatever  of  it. 

''  Under  the  circumstances  I  agree  with  the  lower  Court  that 
it  is  impossible  to  hold  that  the  defendant's  deed  refers  to  the  present 
mortgage  or  that  the  bonds  he  holds  have  been  tacked  on  to  the 
j(>reBent  mortgage.  So  I  agree  with  the  lower  Court  that  the  plain- 
tiffs are  entitled  to  recover  the  property,  but  I  cannot  agree  with 
the  lower  Court  in  holding  it  clearly  proved  that  the  mortgage  was 
for  exactly  Rs.  150,  and  that  it  is  not  only  paid  off  by  the  profits, 
but  that  there  is  a  large  surplus;  on  the  contrary,  if  this  were 
really  the  case,  the  claim  for  redemption  would  have  been  preferred 
long  ago,  so  I  consider  there  is  not  sufficient  evidence  to  prove  that 
there  is  a  surplus  or  how  much  it  amounts  to." 
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The  Judge  of  Azamgarh  on  that  finding  dismissed  the  daim,  so  1889 
far  as  it  r^ted  to  the  alleged  surplus  profits,  and  ordered  eaoh  ^iimjMAm 
party  to  bear  their  own  ooets  in  both  OourtSi  and  to  that  extent  Mist 
modified  the  decree  of  the  Monsif .  Sahib  Au. 

From  that  deoree  of  the  Judge  the  ddendant  No.  1  has  brought 
this  seoond  appeal. 

Mr.  Jogindro  Nath  Chaudhri  on  behalf  ol  the  defendant- 
appellant  contended  that,  as  the  making  of  the  mcnrtgage  alleged 
by  the  plaintiffs  was  in  issue  in  the  suit,  it  lay  upon  the  plaintiffs 
to  substantiate  their  ease  by  at  least  some  primd  faeie  evidenoe  of 
the  making  of  tiie  alleged  mortgage,  that  no  such  primd  facie 
eyidencie  had  been  given,  and  oonsequently  that  the  plaintifb  had 
failed  to  establish  even  a  primd  fade  case  that  the  mortgage  alleged 
and  relied  upon  by  them  in  their  plaint  had  been  made,  or  that  the 
suit  was  brought  within  the  period  of  limitation  prescribed  by  the 
Indito  limitation  Aot,  1877.  He  cited  the  following  authorities 
Sqfah  Eiehen  Jhdt  Pandap  Narendar  Bahadur  Singh  {\\ 
Baton  Kuar  Jiwan  Singh  (2),  Batqji  Narji  v,  Bahu  Deoli  (3), 
Bam  Chandra  Apaji  Salaji  Bhaurae  (4),  Nwra  Bibi  Jagat 
Narain  (5),  Bhagwan  Singh  Mahahir  Singh  (6),  Pandurang 
Oovind  v.  Balkrishna  Hart  (7),  and  an  unreported  judgment  of 
mine,  in  which  my  brother  Brodhurst  oonoorred,  in  A.  No.  289 
of  1888. 

Mr.  Abdul  Mq^id  on  behalf  of  the  plaintifib-respondents,  whilst 
admitting  that  it  lay  upon  the  pluntifib  to  establish  by  primd  fade 
evidence  that  the  action  had  been  brought  within  time,  contended 
that  such  primd  fade  evidence  had  been  given.  Mr.  Abdul  Mafid 
admitted  that  the  Judge  of  Azamgarh  in  his  judgment  correctly 
represented  the  effect  the  rubkar  which  was  put  in  evidence. 
He  referred  to  the  following  authorities  i—Radha  Prasad  Singh  y. 
Bkqjan  Bai  (8),  Badha  Omnd  Boy  Saheb  v.  Inglia  (9),  Sareuii  v. 

(1)  L.  B.,  8  L  A.,  86.  (6)  1.  L.  B.,  6  AU.,  184. 

(2)  I.  L.  R,  \  AU.,  194.  (7)  6  Bom.  H.  C.  B.,  A.  C.  J., 
(8)  5  Bom.,  H.  C.  B.,  k.  0.  186. 

J.,  159.  (8)  I.  L.  R.,  7  All.,  677. 

(4)  I.  L.  B.,  9  Bom..  187.         (9)  7  Cal.,  L.  R.,  864. 
(6)  I.  L.  B.,  8  AU..  296. 
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1889  Kuf^behari  Lai  (1)^  and  Bhagwan  Singh  Mahabir  Singh  (2), 
Pabmawand  ^^^^^  ^'^^  Jogindro  Nath  Chaudhri. 

MiBB        My  brother  Mahmood  in  the  oourse  of  the  argament  suggested 
Sahib  Ali.       ^      defendant-appellant  relied  on  limitation  as  a  bar  to  the 
suit,  it  was  on  him  to  show  that  the  suit  was  not  bioaght  within 
time  and  not  upon  the  plaintifiEs  to  show  that  it  was,  and  he  referred 
ns  to  the  ease  of  Bao  Karan  Singh    R<qah  Bdkar  AH  Khan  (3). 

It  appears  to  me  that  this  being  a  second  appeal  in  which  we 
must  accept  the  opinion  of  the  first  appellate  Oourt  as  to  the  oral 
evidence,  and  its  conclusions  of  fSact  upon  the  documentary  evidence 
before  it,  it  is  necessary  in  the  first  instance  to  consider  what 
the  opinion  of  the  Judge  of  Azamgarh  as  to  the  oral  evidence  and 
what  were  his  condusions  of  &ct  upon  the  documentary  evidence 
before  him. 

As  I  read  his  judgment,  the  late  Judge  of  Asamgarh  was  of 
opinion  that  the  oral  evidence  on  each  side  was  untrustworthy  and 
unreliable,  and  I  necessarily  conclude  that,  holding  that  opinion, 
he  discarded  the  oral  evidence.  As  to  the  documentary  evidence  it 
is  admitted  that  his  opinion  as  to  the  rubkar  of  1836,  namely,  that 
the  rubkar  showed  no  more  than  that  there  had  been  a  mortgage 
was  correct. 

The  Judge  below  does  not  suggest  that  the  mort^Eige-deed  of 
1820  produced  by  the  defendants  was  not  in  fact  a  genuine  deed. 

For  reasons  which,  if  this  was  a  first  appeal,  would  be  far  from 
Qonclusive  to  my  mind,  he  came  to  the  conclusion  that  the  mortgage-^ 
deed  of  1820,  by  which  a  five  and  half  annas  share  in  the  same 
mauza  Isapur  was  along  with  other  property  mortgaged,  did  not 
relate  to  the  property  in  question. 

He  found  as  a  fact  that  the  plaintiffs  had  not  proved  the  mort- 
gage alleged  by  them,  and  consequently  he  disallowed  their  claim 
for  the  alleged  surplus  profits,  but  nevertheless  he  confirmed  that 
portion  of  the  decree  of  the  Munsif  which  decreed  possession. 
With  all  respect  for  the  late  Judge  of  Azamgarh,  his  judgment,  in 

(1)  I.  L.  R.,  6  All.,  846.      (2)  I.  L.  R.,  6  AIL,  184. 
(8)  L.  B ,  9  1.  A.  99. 
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my  opinion,  betrays  oonsideiaUeconfaaion  of  mind,  unless  he  was  of  1889 
opinion  that  the  onus  of  proving  the  date  of  the  mortgage  alleged  p^bmawihd 
by  the  plaintiffs,  that  it  had  in  fact  been  made,  and  that  the  plain-  ^iss 
tiSs'  title  and  right  to  redeem  were  subsiBting  at  the  date  of  the  Sahib  An. 
suit  was  not  upon  the  plaintiffs  but  upon  the  defendant  who,  in  his 
written  statement,  had  speoifioally  denied  that  any  suoh  mortgage 
had  been  made. 

As  I  understand  his  judgment  there  was  in  his  opinion  no  primd 
facie  evidence  of  a  reliable  character  that  any  suoh  mortgage  as  that 
alleged  and  relied  upon  by  the  plaintifb  had  ever  been  made,  and 
yet  in  the  latter  part  of  his  judgment  in  the  passage  which  I  have 
quoted  he  refers  to  the  present  mortgage''  as  if  such  mortgage 
had  been  admitted  or  proved. 

It  appears  to  me  that  there  is  a  plain  and  clear  distinction  as  to 
the  onus  of  proof  between^a  oase  like  this  in  which  a  plaintiff  sues 
to  obtain  possession  of  land  by  redemption  of  a  mortgage,  and  that 
in  which  the  defence  to  a  suit  for  the  possession  of  land  is  twelve 
years  adverse  possession  by  the  defendant.  In  each  oase  it  is  for 
the  plaintiff  to  plead  his  title,  and  if  that  title  is  put  in  issue,  he 
must  make  it  out  by  at  least  primd  facte  evidence  before  the  defen- 
dant can  be  put  to  proof  of  his  defence. 

In  the  second  case,  in  which  the  def enoe  is  twelve  years'  adverse 
possession,  the  defendant  whose  title,  if  any,  is  twelve  j  ears'  adverse 
possession,  must  plead  and  make  out  the  title  he  alleges,  and  thus 
diow  that  the  title  of  the  plaintiff  which  otherwise  had  been  proved 
or  admitted  was  lost.  As  a  matter  of  pleading  it  is  quite  clear  that 
a  plaintiff  suing  for  possession  of  land  by  redemption  of  mortgage 
must  show  in  his  plaint  the  title  he  intends  or  hopes  to  prove,  and 
'  upon  which  he  relies  as  entitling  him  to  the  relief  which  he  asks. 

By  s.  50  of  the  Code  of  Civil  Procedure  it  is  enacted  that  the 
plaint  in  a  suit  must  contain  (J)  a  plain  and  concise  statement 
of  the  circumstances  constituting  the  cause  of  action,  and  where 
and  when  it  arose,''  and if  the  cause  of  action  arose  beyond  the 
period  ordinarily  allowed  by  any  law  for  instituting  the  suit,  the 
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pUont  m«ft  sho^  the  groand  apoa  -wbaach  excmptioii  from  tiuh  Ikw 

MiBB       Iti8enaceedby8.28of  theliidittilimita^^  that 
Sato  Ati.  ^  at  the  determination  of  the  period  here  by  Hmiied  to  anj  person 
lor  bringmg  a  eoit  for  poeeetrion  of  any  property,  his  to 
saoh  property  shall  be  extinguished.'' 

The  plaintiff  in  sndh.a  suit  as  the  present  one  mnst  show  in  his 
plaint  his  title,  and  that  involves  his  showing  a  title  subsisting  at 
the  date  of  suit.  In  the  present  ease  the  plaintiffs  would  not,  in 
my  opinion,  have  oomplied  with  the.dear  and  speoiflc  requirements 
of  s.  60of  theOodeof  Oivil  Prooedure  if  in  their  plaint  they  had 
merely  stated  that  a  mortgage  of  the  land  in  question  had  been 
granted  to  the  defendant  or  his  anoestors  and  that  they  as  the 
assignees  of  the  mortgagor's  right  were  entitied  to  redeem  on  the 
ground  that  the  mortgage  debt  had  been  disoharged  by  the  usufruot 
Suoh  a  plaint  would  not  show  the  oiroumstanoes  oonstituting  the 
oause  of  action  or  when  it  arose  or  in  fact  that  any  oause  of  action 
or  right  to  sue  existed  at  the  commencement  of  the  suit 

The  subject  of  the  kind  of  averments  which  a  plaintiff  should 
make  in  his  statement  ot  claim,  and  what  it  should  show  undw  the 
orders  relating  to  pleading  in  England,  which  are  analogous  to  the 
provisions  of  our  Code  of  Civil  Procedure,  was  much  discussed  in 
the  case  of  Philtpps  v.  Phiiipps  (1)  which  was  a  suit  of  ejectment 
on  titie. 

Unless  the  plaintiff  in  a  suit  for  redemption  of  mortgage  shows 
in  his  plaint  Qist  primd  fade  he  had  at  the  commencement  of  the 
suit  a  titie  and  a  right  to  sue  then  subsisting,  his  plaint  would  not, 
in  my  opinion,  comply  with  the  requirements  of  s.  50  of  the  Code  of 
Civil  Procedure.  It  would,  in  my  opinion,  in  the  result  be  as  useless 
for  such  a  plaintiff  to  allege  in  his  plaint  a  date  and  circumstances 
of  which  there  was  no  pritnd/acie  evidence  as  to  allege  a  date  and 
eiroumstanoee  which  were  fidseu  I  eannot  better  illustrate  what  I 
consider  to  be  the  effect  of  artide  148  of  the  second  schedule  of  the 
Indian  Limitation  Act,  1877,  coupled  with  s.  38  of  that  Act,  and  of 
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the  paragraphs  whioh  I  have  quoted  from  8.  50  of  the  Code  of  Oivil  1889 
Plrooedure,  than  by  quoting  from  the  judgment  of  Lord  Oaimfl  in  p^u^^^ 
Dawkins    Lord Penrhyn{l)  the  following  passages: — My  Lords,  Mise 
I  oonsider  that  there  can  be,  and  ought  to  be,  no  doubt  at  all  upon  Sahib  Alx, 
that  point.   The  analogy  whioh  was  referred  to  of  the  Statute  of 
Frauds  is  not  an  analogy  of  any  weight.   The  Statute  of  Frauds 
must  be  pleaded,  because  it  never  can  be  predicated  beforehand  that 
a  defendant,  who  may  shdter  himself  under  the  Statute  of  Frauds, 
desires  to  do  so.   Ue  may,  if  it  be  a  question  of  an  agreement, 
oonfess  the  agreement  and  th^  the  Statute  of  Frauds  will  be 
inapplicable.   With  regard  also  to  the  Statute  of  Limitations  as  to 
personal  actions,  the  eaose  of  action  may  remain  even  although  six 
years  have  passed.  It  ownot  be  predicated  that  the  defendant  will 
appecd  to  the  Statute  of  Limitations  for  his  protection ;  many  people, 
or  some  people  at  all  events,  do  not  do  so ;  therefore,  you  must  wait 
to  hear  from  the  defendant  whether  he  desires  to  avail  himself  of 
the  defence  of  the  Statute  of  Limitations  or  not.  But,  with  regard 
to  real  property,  it  is  a  question  of  title.  The  plaintiff  has  to  state 
his  title,  the  title  upon  which  he  means  to  rely,  and  the  Statute  of 
Limitations  with  regard  to  real  property  says  that  wh^  the  time 
has  expired  within  whioh  an  entry  or  a  claim  must  be  made  to  real 
property,  the  title  shall  be  extinguished  and  pass  away  from  him 
who  might  have  had  it  to  the  person  who  otherwise  has  the  title 
by  possession,  or  in  whatever  other  way  he  may  have  it.  Therefore, 
•  if  wij^ovl  the  face  of  the  bill  the  plaintiff  states  that  the  period 
allowed  by  the  statute  has  expired,  he  states  in  law  that  his  title  is 
extinguished,  unless,  indeed,  he  can  bring  himself  within  some 
of  the  exceptions  under  which  the  statute  allows  his  title  to 
continue." 

It  is  true  that  in  Dawkins  v.  Lord  Penrhpn  (1),  Lord  Cairns  was 
dealing  with  the  English  law  as  to  limitation,  and  the  rules  in 
England  as  to  pleading,  but,  in  my  opinion,  his  judgment  as  to  the 
effect  of  the  English  Statute  of  limitation,  relating  to  real  property 
would  be  equally  applicable  to  the  article  and  section  of  the  Indian 
Limitation  Act,  1877,  to  which  I  have  referred,  and  his  observatio  ns 

(0  L.  B.,  4  App..  Cm.,  68  and  69. 
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1880  as  to  the  English  Statute  of  Limitation  as  to  personal  property  are 
Pabmihakd      uninstraotiye  for  us  in  India  who  have  to  construe  and  apply 

Miss     the  law  as  it  is  here. 
ft. 

Sahib  All  The  very  nature  of  a  suit  for  possession  of  land  by  redemption 
of  mortgage  pre-supposes  that  the  defendant  or  those  whom  he 
represents  in  title  had  lawfully  obtained  possession  of  the  land,  and 
the  plaintiff  must  show  in  his  plaint  and  must  support  his  case 
by  at  least  primd  facie  evidence  showing  his  title  to  possession, 
and  his  right  to  disturb  the  possession  of  the  defendant  which  had  a 
lawful  origin.  If  in  such  cases  the  mortgagor's  title  to  the  land 
and  the  right  to  redeem  have  become  extinguished  by  lapse  of  time, 
such  extinguishment  was  effected  not  by  any  overt  act  of  the  mort- 
gagee, but  by  the  mortgagor  having  failed  to  bring  his  suit  within 
the  time  allowed  by  the  Indian  limitation  Act.  Unless  a  plaintiff 
in  a  redemption  suit  give  primd  facie  evidence  to  show  that  his  suit 
is  brought  within  the  time  allowed  by  the  Indian  Limitation  Aot, 
he,  in  my  opinion,  fails  to  show  that  he  has  a  subsisting  right  to 
the  property  in  suit  or,  in  other  words,  he  fails  to  prove  his  title. 

On  the  other  hand,  in  a  suit  against  an  alleged  trespasser  for 
possession,  the  plaintiff's  case  is  that  the  possession  of  the  defendant 
is  and  has  been  from  the  date  assigned  in  the  plaint  as  the  date  of 
the  alleged  trespass  unlawful. 

It  would  be  a  sufficient  compliance  with  clause  {d)  of  s.  60  of 
the  Code  of  Civil  Procedure  for  a  plaintiff  in  such  a  case,  for  exam- 
ple, to  state  in  his  plaint,  filed  on  the  10th  February  1888,  that  he 
being  possessed  of  one  bigha  of  land  in  mauza  Rajur,  &c.,  was  on 
the  1st  January  1888  wrongfully  dispossessed  by  'the  defendant. 
If  the  simple  defence  to  such  an  action  was  twelve  years'  adverse 
possession  by  the  defendant,  it  would,  after  the  plaintiff  had  given 
primd  fade  proof  of  what  amounted  to  a  dispossession  by  the  defend- 
ant within  twelve  years  before  suit,  clearly  be  for  the  defendant 
to  prove  an  adverse  possession  for  twelve  years,  otherwise  the 
plaintiff's  title  would  stand  admitted. 

In  my  opinion,  in  all  cases  where  the  plaintiff's  title  is  in  issue 
and  adverse  possession  of  twelve  years  is  a  defence,  the  plaintiff  must 
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prove  primd  facie  a  title,  and  then  the  def endant,  if  he  is  to  suooeed,  1889 
must  prove  in  fact  twelve  years'  adverse  possession.  In  the  ease  of  p^bmanakd 
Badha  Oobind  Roy  Sahab  v.  IngU%  (1),  their  Lordships  of  the  ^isb 
Privy  Council,  at  page  367,  are  reported  to  have  said: — "The  Bihib  Au. 
question  remains,  whether  the  disputed  land  which  must  now  be 
taken  all  to  lie  within  the  yellow  line  had  or  had  not  been  occupied 
by  the  defendant  for  twelve  years  before  the  suit  was  mstituted,  so 
as  to  give  him  a  title  against  the  plaintiff  by  the  operation  of  the 
statute  of  limitation ;  on  this  question  undoubtedly  the  issue  is  on 
the  defendant.   The  plaintiff  has  proved  his  title ;  the  defendant 
must  prove  that  the  plaintiff  has  lost  it  by  (reason  of  his)  the 
defendant's  adverse  possession." 
It  is  to  be  observed  that  their  Lordships  in  that  case  state  that 
the  plaintiff  has  proved  his  title,"  and  from  other  parts  of  their 
judgment  I  infer  that  the  plaintiff  had  g^ven  at  least  prtmd  facie 
evidence  to  show  that  the  defendant  there  had  not  been  in  adverse 
or  other  possession  of  the  land  in  question  for  twelve  years  before  the 
suit.   As  was  pointed  out  by  Mr.  Justice  Oldfield  in  bis  judgment 
in  the  case  of  Sareuti  v.  Kunj  Behari  Lai  (2),  Badha  Oobind  Bop 
V.  Inglis  (1)  is  an  authority  to  show  that  when  a  plaintiff  in  a  suit 
for  possession  of  land  has  proved  his  title,  it  is  for  the  defendant  to 
prove  the  adverse  possession  on  which  he  relies.   Li  the  case  of  Boo 
Karan  Singh  v.  Baja  Bakar  Ali  Khan  (3)  so  far  as  this  point  is  con- 
cerned, their  Lordships  of  the  Privy  Council  merely  decided  that 
although  under  the  old  law  of  limitation  a  plaintiff  must  have 
proved  that  he  was  in  possession  of  the  property  in  suit  within 
twelve  years  before  suit,  yet  under  Act  IX  of  1871  he  may  sue 
within  twelve  years  from  the  time  when  the  possession  of  the 
defendant,  or  of  some  person  through  whom  he  claims,  became 
adverse  to  him.   I  fail  to  see  anything  in  the  judgments  of  their 
Lordships  of  the  Privy  Council  in  either  of  the  two  cases  to  which 
I  have  just  referred,  from  which  it  can  be  argued  that  the  onus  is 
on  a  defendant  in  a  suit  for  redemption  of  proving  that  the  suit  is 
not  brought  within  time. 

(1)  7  Calc,  L.  R.,  864.      (2)  I.  L.  B.  5  All.,  854. 
(8)  L.  B.,  9  I.  A.,  99. 
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1889  It  appeaif  to  me  that  their  Lordahipi  of  the  Priyy  Ootmol  im 
Pabmivahd  KMim  Dutt  Pandey  y.  Nbrendar  BtJuuktr  Singh 

(1),  although  they  were  then  oonsidering  Aet  I  of  1809,  eoim- 
Bahib  Ali.  oioted,  if  I  may  say  to,  the  oorreot  rule  of  law  as  to  the  onuB  of 
proof  in  fuite  for  redemption  of  mortgage  appIioaUe  to  oases  like 
the  present.  In  that  ease  whioh  was  pne  for  redemption  of  mortgage, 
the  then  Officiating  Judicial  Oommissioner  of  Oudh  had  held  that 
there  was  a  presumption  of  law  in  favour  of  the-  plaintiff,  and  that 
the  burden  of  proof  lay,  not  upon  the  plaintiff  to  proTe  that  the 
term  did  not  expire  before  the  18th  February,  1856,  which  was  the 
material  date  so  far  as  limitation  in  that  case  was  concerned,  but 
upon  the  defendant  to  prove  that  it  did.  Their  Lordships  at  pp. 
88  and  89  of  the  report  are  reported  to  have  said,  ^  Their  Lordships 
are  not  prepared  to  concur  with  the  Judicial  Oonuaussionw  in  the 
view  that  he  expressed  thatthe  presumption  of  law  is  sudi  at  he 
described  it.  It  appears  to  their  Lordships  that  in  suoh  a  oase 
as  the  present  it  lies  upon  the  plaintiff  to  substantiate  his  case  by 
some  evidence,  by  some  prm4  faoie  evidence  at  least.  But  in  this 
as  in  most  other  oases,  where  the  quantum  of  evidence  required  from 
either  party  is  to  be  considered,  regard  must  be  had  to  the  oppor- 
tunities which  each  party  may  naturally  be  supposed  to  have  of 
giving  evidence,  and  although  the  burden  of  {nroof  primd  faoie  in 
this  case  in  their  Lordship's  view  is  upon  the  plaintiffs,  still  they 
think  the  consideration  should  not  be  omitted  that  tibie  defendant 
would  naturally  have  the  mortgage,  and  that  it  would  heprimi  faeieBi 
all  events,  more  in  his  power  to  give  accurate  evidenee  of  its  contents 
than  in  that  of  the  plaintiff/'  and  further— Now  applying  this 
view  of  the  law  to  the  present  case,  their  Lordships  have  to  see 
whether  the  plaintiff,  in  this  view,  did  give  suoh  primd  fade  evidence 
as  shifted  the  burden  of  proof  on  the  defendant.  Although  it  may 
be  that  the  evidence  of  neither  side  is  altogether  satisfactory,  never- 
theless their  Lordships,  after  giving  their  best  consideration  to  tiie 
case,  are  of  opinion  that  the  plaintiff  did  give  some  such  primd faeie 
evidence.  He  was  himself  examined.  He  called  seven  or  eight  wit- 
nesses who  deposed  to  thecontents  of  the  instrument,  to  its  containing 

(1)  L.  B.,  8  I.  A.,  85. 
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ike  toim  which  he  oontended  for,  and  further,  to  the  adxnifision  of  the  1869 
difeadttit  or  of  his  predeoeeeors  of  the  existeaoe  of  some  suoh  term,  p^manakd 
and  the  Extra  AssiBtant  Oommissioner  believed  the  witnesses,  having,  Misb 
as  was  before  observed,  the  opportunity  of  seeing  and  observing  Sahib  Ali. 
their  demeanour/'  It  is  quite  plain  to  my  mind  that  their  Lord- 
ships held  in  that  ease  that  the  onus  of  proving  that  the  suit  for 
redemption  of  mortgage  was  brought  within  time  lay  upon  the 
plaintiff.  They  held  that  primd  facie  evidence  to  that  effect  amoun- 
ted to  proof  sufficient  to  shift  the  burden  upon  the  defendant  of 
proving  the  contrary.  It  cannot  be  suggested  that  their  Lordships 
in  using  the  words  ^'It  lies  upon  the  plaintiff  to  substantiate  bis 
case  by  some  evidence,  by  some^rimJ  facie  evidence  at  least''  meant 
to  suggest  that  evidence  which  is  not  believed  or  considered  reliable 
by  a  Judge  who  has  to  find  the  facts  would  be  sufficient  to  substan- 
tiate a  plaintiffs  case  so  as  to  shift  the  burden  of  proof  from  his 
shoulders  to  those  of  a  defendant.  In  that  case  there  was  in  addition 
to  the  evidence  of  the  plaintiff  the  evidence  of  seven  or  eight  wit- 
nesses '^who  deposed  to  the  contents  of  the  instrument,  to  its 
containing  the  term  which  he  (the  plaintiff)  contended  for,  and  fur- 
ther, to  tilie  admission  of  the  defendant  or  of  his  predecessors  of 
the  existence  of  some  such  term."  One  piece  of  evidence  in  that 
ease  was  that  the  defendant  in  certain  settlement  proceedings  in 
1857  corrected  a  statement  that  he  was  the  purchaser  of  the  property 
and  described  himself  as  a  mortgagee,  a  statement  which  was  primd 
fade  inconsistent  with  tiie  term  of  the  mortgage  having  expired 
before  the  18th  February,  1856.  Their  Lordships  in  conclusion  and 
after  they  had  discussed  at  some  length  the  evidence,  such  as  it  was, 
on  the  reoord  say, — Their  Lordships  therefore  think  that  the  evi- 
dence of  the  plaintiff  is  to  some  extent  corroborated  by  an  admission  ^ 
of  the  defendant,  to  the  effect  that  there  waa  in  existence  a  mort- 
gage in  1857.  They  therefore  think  that  the  plaintiff  gave  some 
evidence  oalliag  upon  the  defendant  for  an  answer.  It  may  be  that 
the  evidenea  was  not  very  strong,  and  that  it  would  have  been 
rebutted  by  evidence  any  force  on  tiie  other  side.  But  their  Lord- 
ships aro  of  qnnicm  that  the  evidwoe  of  the  defendant,  the  ^v^xi 
portions  of  which  appear  to  have  been  disbelieved  by  all  three  Oourts, 
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1889     some  dooamenta  oonneoted  with  wbioh  have  been  treated  by  all  thiee 
Pabmanand  ^^^^  ^  spanous,  oontains  no  answer  to  the  ease  of  the  plainti& 
M18B      which  mnst  therefore  prevaiL" 

V. 

Sahib  All  j^^^^  contended  here  that  the  defendant  having  pleaded 
that  he  held  an  unsatiBfled  mortgage  of  1820,  and  its  having  been 
found  that  the  mortgage  of  1820  did  not  relate  to  the  land  or  share 
in  question,  suoh  admission  was  an  admission  that  the  defendant- 
appellant  was  a  mortgagee  as  alleged  by  the  plainti£b|  and  cast  upon 
the  defendant  the  ont^  of  proving  that  the  mortgage  alleged  by  the 
plaintifis,  namely,  one  of  1836  for  Bs,  150  had  not  been  made.  I 
have  failed  to  see  any  force  in  that  contention.  I  cannot  see  how 
the  second  line  of  defence  of  the  defendant  which  failed,  namely, 
that  he  held  under  an  unsatisfied  mortgage  of  1820  can  be  tvnsted 
into  an  admission  or  evidence  of  any  kind  that  the  mortgage  alleged 
by  the  plaintifis  was  made  or  that  the  plaintiffs  are  entitled  to 
redeem  on  the  basis  of  the  mortgage  alleged  by  them,  the  making 
of  which  was  unequivocably  denied  and  put  in  issue  by  the  defen- 
dant in  his  vmtten  statement. 

Accepting  as  we  must  in  second  appeal  the  conclusions  of  faot  of 
the  late  Judge  of  Azamgarh,  there  was  here  in  my  opinion  no  primd 
fade  evidence  that  the  mortgage  alleged  by  the  plaintiff  had  been 
made  in  1836  or  at  all,  or  that  this  suit,  in  which  they  daimed  to 
redeem  an  alleged  mortgage  of  1836  for  Bs.  160,  was  brought  within 
time.  It  may  very  well  be  that  the  defendant  in  1886  honestly  but 
mistakenly  believed,  if  he  was  mistaken,  that  the  mortgage  of  1820 
did  relate  to  the  property  in  question,  and  it  may  also  be  that  if  that 
mortgage-deed  did  not  relate  to  the  property  in  suit  he  wbb  unaware 
*  of  what  the  origin  of  his  title  was.  It  is  not  suggested  that  the 
defendant  was  an  original  party  to  the  mortgage  of  1820  or  to  the 
alleged  mortgage  of  1836.  I  cannot  understand  upon  what  principle 
a  defendant  could  be  expected  to  produce  or  give  evidence  of  the 
contents  of  an  alleged  mortgage-deed  or  other  document,  of  the 
making  or  existence  of  which  there  was  no  primd  faeU  evidence, 
particularly  when  the  making  and  existence  of  the  alleged  document 
were  in  issue  in  ,the  case  and  denied  by  the  defendant,  and  when 
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the  alleged  dooument  was  not  set  up  by  him  as  the  origin  of  his  1889 
title.  Pabmanand 

In  Nura  Bibi  v.  Jagat  Narain  (1)  my  brother  Straight  and 
Tyrrell  put  the  same  construction  upon  the  judgment  if  their  Lord*  Sahib  Ali. 
ships  of  the  Privy  Council  in  Kkhen  DuU  Panday  v.  Narendar 
Bahadur  Singh  (2)  which  I  do.  The  case  before  my  brothers  Straight 
and  Tyrrell  was  one  of  redemption  of  mortgage.  At  page  300  of  the 
report  they  are  reported  to  have  said  i^^^  The  only  remaining  ques- 
tion  is  as  to  whether  the  learned  Judge  rightly  held  the  burden  of 
proof  to  be  on  the  plaintiff.  The  defendant  is  admittedly  in  posses- 
sion, and,  in  our  opinion,  though  the  ezistenoe  of  a  mortgage  as  the 
origin  of  such  possession  was  conceded  by  him,  it  lay  upon  the 
plaintiff  to  give  primd  facie  proof  of  the  subsistence  of  his  mort- 
gage at  the  date  of  suit." 

In  Balaji  Narji  v.  Bahu  Deoli  (3)  the  Bombay  High  Court  held 
in  a  redemption  suit  that  the  admission  by  the  defendant  that  the 
plaintiff's  ancestor  had  had  proprietary  possession  of  the  land  in  suit» 
and  the  failure  of  the  defendant  to  proye  his  plea  that  he  held  by 
purchase,  did  not  relieve  the  plaintiff  of  the  onm  of  giving  i^nm^ 
facie  evidence  that  the  mortgage  alleged  by  him  had  been  made. 
To  the  same  effect  is  the  judgment  of  this  Court  in  Ratan  Kuar  v. 
Jitoan  Singh  (4). 

The  case  of  Badha  Prasad  Singh  v.  Bkqfan  Rai  (5)  does  not,  I 
think,  bear  upon  the  present  case.  In  the  case  of  Bhagwan  Singh 
y.  Mahabir  Singh  (6)  which  was  a  suit  for  pre-emption,  my  brothers 
Brodhurst  and  Mahmood  applied  the  rule  as  to  the  0ntf«j9ro&an(ft 
enunciated  in  Kishen  DuH  Pandey  v.  Narendar  Bahadur  Singh  (2) 
apparently  with  approval,  to  the  case  before  them,  and  I  think 
correctly. 

In  S.  A,  No.  289  of  1886,  1  held,  my  brother  Brodhurst  con- 
curring with  me,  that  the  plaintiff  who  claimed  as  a  mortgagor  must 
prove  his  mortgage.   I  need  hardly  say  that  primd  facie  evidence 

(1)  I.  L.  R.,  8  AU.  296,  (4)  I.  L.  B.,  1  All.,  194. 

(2)  L.  E.,  3  I.  A,  86.  (5)  I.  L.  R.,  7  AIL,  677. 
(8)  6  fiom.  H.  C.      A.  C.  1.  (6)  I.  L.  B.,  6  AU.,  184. 
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1889  of  a  mortgage  in  saoh  a  case  amonntB  to  psoof  nntil  it  if  raboi* 
Pahuhaitd 

It  appeaiB  to  me  that  tiiat  view  of  tiie  law  waa  in  aooordanoe 
Sahib  Au.  with  the  authorities. 

In  oonolusion  I  shall  quote  a  passage  from  a  judgment  of  Mr. 
Justioe  West  in  Bam  Chandra  Apqfi    Bahfi  Bhaurav  (1)  whioh 
in  my  opinion  is  not  only  consistent  with  oommon  sense,  but  so  far  aa 
it  deals  with  the  law,  is  a  correct  exposition  of  the  law  on  this  point. 
The  passage  which  I  quote  is  to  be  found  at  p.  140  of  the  report  and 
is  as  follows:—- We  are  thus  left  to  the  facts  that  Bam  Chandra 
(the  defendant  in  a  suit  for  redemption  of  an  alleged  mortgage)  has 
been  in  possession'  since  1864-65,  apparentlj  .as  owner,  that  he 
says  he  is  owner,  and  that  the  plaintiff,  on  the  contrary,  says  heia 
but  a  mortgagee,  and  has  admitted  that  he  is  so..  According  to 
s.  110  of  the  Eyidence  Act,  possession  is  primd  faeie  eTidenoe  of  a 
complete  title  ;  any  one  who  would  oust  the  possessor  must  estab* 
Ush  a  right  to  do  so:  and  possession  unexplained,  held  for  twelve 
years,  would,  according  to  Sambhubhai  Kananda^  ShivlaUbm 
Sadashivdaa  J)$Bai{2)^  constitute  a  complete  tiUe  not  qualified  by  an 
assertion  of  the  holder  that  he  purchased  from  this  or  that  person. 
The  assertion  of  ownership  at  all  implies  some  lawful  aoquisition  of 
the  title,  and  the  effect  of  possession  as  owner  cannot  be  impaired  by 
the  surplus  statement  that  the  holder  acquired  by  the  mode  of 
acquisition  most  serviceable  for  a  holder  for  a  short  pmod.  Here 
tiie  defendant,  Kam  Chandra,  had  held  undoubtedly  for  about  thirty 
years,  and  in  such  a  case  any  one  who  after  the  lapse  of  so  long  m 
time  comes  forward  seeking  to  make  him  a  mere  mortgagee  must^ 
according  to  Seixyi  Vijaya  Eaghunadka  Vaoji  Kriitnan  Oopalar 
ChinnaNayana  Chetti  (3)  prove  his  own  right  as  mortgagor  dearly 
and  indefeasibly.  Such  statements  as  have  been  made  in  this  case  fall 
far  short  of  satisfying  this  test.  They  fail  to  establish  any  particular 
mortgage  at  all,  and  axe  not  of  such  a  kind  that,  showing  a  definable 
or  distinguishable  mortgage  to  have  been  executed,  they  throw  on 

(1)  1.  L.  B.,  9  Bom.,  187.  (2)  1.  L.  B.,  4  Bom.,  89. 

(3)  10  Moo.  I.  A.  160. 
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ihe  moitgagee  tbe  otm  of  proving  what  the  teniiB  of  it  were,  1889 
and  his  right  under  it  to  retain  the  property  until  he  is  paid  off,  p^k^„^^ 
No  doubt  a  mortgagor,  who  has  no  document  of  aoknowledgment  Miss 
from  a  mortgagee,  may  suffer  from  the  difficulty  of  proving  hia  Sahib  Au. 
title  of  fifty  yean  ago  ;  but,  on  the  other  hand,  the  owner  of  pro- 
perty is  not  to  be  deprived  of  it  on  mere  vague  intangible  statementa 
about  a  mortgage  for  which  no  one  could  be  effeotively  brought  to 
book  in  the  event  of  their  being  proved  false.   In  such  cases  the 
law  leans  in  flavour  of  possession  and  au  apparent  right  exercised 
for  many  years.   It  requires  the  person  who  comes  iu  to  redeem  on 
his  own  terms  to  make  out  a  clear  case,  to  succeed  by  the  strength 
of  the  title  he  sets  up." 

In  my  opinion  the  authorities  and  the  law  as  it  exists  aud  has 
existed  are  on  the  side  of  the  defeudaut-appellant,  and  I  would  not 
have  gone  at  this  length  into  the  authorities  had  it  not  been  for  the 
expression  of  opinion  and  doubts  which  my  brother  Mahmood  threw 
out  during  the  course  of  the  arguments. 

In  my  opinion  the  appeal  should  be  allowed  with  costs,  and  the 
suit  dismissed  with  costs  in  the  Oourts  below. 

Brodhurst,  J. — I  concur. 

Mahmood,  J.— I  am  also  of  the  same  opinion  as  the  learned 
Chief  Justice,  and  I  agree  with  him  in  all  that  has  fallen  from  him. 
But  because  I  was  one  of  the  Judges  who  referred  this  case  to  a 
Bench  consisting  of  more  than  two  Judges,  I  wish  to  say  that  at 
the  hearing  of  the  case  and  throughout  the  argument,  I  did  entertain 
considerable  doubts  as  to  what  in  a  case  such  as  this  should  be  the 
rule  of  onu9  probandi  upon  which  the  case  would  turn.  I  confess 
now  that  after  having  had  the  advantage  of  hearing  the  judgment 
which  the  learned  Chief  Justice  has  just  ddivered,  I  no  longer 
entertain  any  doubts  to  the  requirements  of  the  law  and  the  rule 
which  should  be  the  rule  of  decision  in  cases  such  as  these.  It 
seemed  to  me  of  course  at  first  sight  that  in  a  case  where  the  pro- 
perty is  sought  to  be  redeemed  by  a  mortgagor,  and  any  particular 
mortgage  is  admitted  by  the  defendant,  the  possession  of  the  defen- 
dant upon  his  own  admission  must  be  taken  to  be  a  possession  other 
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1889  tiian  adyerse  ;  and  whether  mob.  poBseedon  is  the  poeseesion  of  & 
Pabmaitavd  tr^®®  <»^d  not,  as  I  then  thought,  be  regarded  aa 

MifB    adverse  to  the  plaintiff.  These  are  the  reasons  whj  I  doubted 
Sahib  All.  whether  after  an  admission  of  mortgage  it*did  not  rest  upon  the 
defendant  to  show  that  the  title  whioh  the  plaintiff  had  asserted, 
namely,  of  haying  at  some  time  been  the  owner  of  the  property  had 
or  had  not  been  def  teted  by  lapse  of  the  period  of  limitation. 

I  haye  mentioned  all  this  to  indioate  how  doubts  did  arise  in 
my  mind.  But  the  judgment  of  the  learned  Chief  Justice  deals 
with  the  whole  of  those  difficulties,-  and  I  do  not  wish  to  add  any- 
tiiing  to  it  beyond  just  indicating  the  manner  in  which  my  own 
mind  is  satisfied  that  I  must  adopt  and  agree  in.  that  judgment. 

In  the  courts  of  justice  in  England,  if  I  remember  the  English 
law  rightly,  the  plea  of  limitation  is  a  plea  whioh  falls  under  f£e 
class  of  matters  ad  litis  ordinationem  and  does  not  go  to  the  essence 
of  the  right,  that  is  to  say,  matters  ad  litis  decisionem. 

Indeed,  in  England,  if  I  understand  the  English  law  rightly^ 
it  rests  upon  the  defendant  to  waive  his  plea  of  limitation,  much  in. 
the  sanie  manner  as  a  defendant  in  an  action  ex  contractu  would 
be  entitled  to  waive  a  plea  of  minority.  In  India,  however,  the 
Legislature  has  interfered,  and  by  the  imperative  terms  of  s.  4 
of  the  Limitation  Act,  it  has  declared  that  every  suit  whioh  falls 
beyond  the  limit  of  the  period  of  limitation  provided  by  the  sta* 
tute.  Act  XY  of  1877,  shall  be  dismissed  whether  the  plea  be  waived 
or  not. 

Here  then  the  plea  raised  by  the  defendant  was  a  plea  under 
that  statute,  that  is  to  say,  under  article  148.  That  article  relates 
to  cases  such  as  this,  namely,  oases  against  mortgagees  to  redeem, 
and  the  clause  provides  that  sixty  years  is  the  period  of  limitation, 
and  that  such  period  is  to  be  calculated  firom  the  time  when  the 
right  to  redeem  accrues. 

The  learned  Chief  Justice  has  pointed  out  why  und^tx>ndition8 
such  as  these  the  question  whether  the  period  of  limitation  has 
expired  or  not  becomes  under  our  law  not  merely  a  matter  of  plea 
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but  a  matter  which  goes  to  the  root  of  the  tide  of  the  plaintiff.  i889 
His  Lordship  has  pointed  out  in  respect  of  the  provisions  of  s.  110  p^^^^ 
of  the  Evidence  Act,  that  the  law  presumes  that  when  a  person  in  Miss 
long  possession  of  property  is  required  to  move  out  of  the  property  Sahib  A; 
by  one  who  alleges  a  mortgage  for  the  object  of  extending  the 
period  of  limitation,  the  ordinary  presumption  that  ownership  is  to 
be  presumed  from  possession  does  not  vanish.   I  have  no  doubt 
that  should  be  the  law,  and  it  is  so  as  I  intrepret  s.  110  of  the  Evi- 
denoe  Act. 

I  must  also  add  in  reference  to  what  the  learned  ddef  Justice 
has  said,  that  in  this  connection  my  own  mind  has  been  materially 
assisted  by  what  he  said  as  to  the  efiiect  of  s.  28  of  the  Limitation 
Act  which  lays  down  a  rule  of  substantive  law.  It  declares  that 
after  the  lapse  of  the  period  provided  by  that  enactment  the  right 
itself  is  gone ;  it  is  not  the  remedy  that  is  gone,  but  the  title  itself 
oeases  to  exist. 

These  considerations  leave  the  matter  in  no  doubt  now.  Therefore 
in  a  case  such  as  this  where  the  plaintiff  came  upon  the  allegation 
that  the  possession  of  the  defendant  was  that  of  a  mortgagee  under 
a  mortgage  of  1836,  and  the  defendant  says  that  his  mortgage  was 
of  1820,  it  lay  upon  the  plaintiff  to  prove  that  at  the  date  of  the 
filing  of  the  suit  he  had  a  subsisting  mortgage  or  at  that  date  h^ 
had  any  title  to  the  ownership  of  the  property. 

In  reference  to  this  matter  I  wish  to  refer  to  a  ruling  of  this 
Court  in  Sheo  Buttun  Qir  v.  Doorga  (1)  which  supports  the  con- 
clusions at  which  the  learned  Ghief  Justice  has  arrived.  I  may  say 
that  I  feel  indebted  to  the  learned  Ghief  Justice  for  having  taken 
the  trouble  to  prepare  the  elaborate  and  exhaustive  judgment  which 
he  has  done  on  account  of  the  doubt  which  had  arisen  in  my  mind 
over  the  question  of  the  burden  of  proof.  I  am  happy  ta  say  that 
after  having  considered  the  matter  I  entirely  agree  in  the  (xrdev 
which  he  has  made. 

Appeal  allowed^ 

(1)  N.-W.  P.  H.  0.  Bep.,  ia74,  p.  30. 

3» 
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B^tr$  Mr.  JittHee  Strmgli  md  Mr.  JwHec  Brodkunt. 
1889  HASAN  ALI  ivs  avothbb  (PLiiVTim)  v.  NAZO  im  asotbbs 

qf  dimor's  propertjf  hg  declaration  qfimvaUdity  <fg\ft^Act  XV  qf  1977 
(Limitatum  Act)^  seh.  H,  Not,  91, 144. 

A  Muhammadaa  who  in  October*  1875,  executed  a  deed  of  gift  of  his 
property,  under  which  possession  was  taken  by  the  donees,  died  in  JFone, 
1886,  noTer  haring  taken  any  steps  to  hare  the  deed  of  gift  set  aside.  In 
Febmaiy»  1886,  a  snit  was  brought  by  his  nephew,  claiming  a  share  in  the 
donor's  estate  by  right  of  inheritance,  and  by  haying  it  declared  that  the 
deed  was  procured  from  the  donor  by  frand  and  nndne  inflnei^ce.  It  was 
found  that  the  plaintiff  was  aware  of  the  existence  of  the  deed  socm  after 
its  execution,  and  that  if  there  were  a^y  facts  entitling  him  to  hare  it  can- 
celled, those  facts  were  known  to  him  more  tiian  three  years  before  the 
institution  of  the  suit* 

JSdd  that  the  plaintiff  had,  during  the  donor's  lifetime,  no  reversionary 
or  vested  interest  in  the  estate,  but  a  mere  possibility  of  inheritance^  and 
consequently  the  donor,  when  he  executed  the  deed,  had  full  disposoig 
power  OTcr  his  property,  and  the  right  which,  at  his  death,  accrued  to  tlie 
plaintiff,  came  to  the  latter  affected  by  thei  donor's  acts  and  dispositions ; 
and  that  as  a  suit  by  the  donor  to  set  aside  the  deed  would,  at  the  ti^  <rf 
his  deaih«  be  barred  by  art  91  of  the  Limitation  Act  (XY  of  1877),  such  a 
suit  was  also  barred  against  the  plaintiff  who  claimed  through  him,  the 
cancelment  of  the  deed  being  a  substantial  and  necessary  incident  of  the 
claim,  and  the  necessity  which  rested  upon  the  plaintiff  for  obtaining  such 
cancelment  before  he  oould  dislodge  the  donees  not  bein^  obyiated  ^  hia 
choosing  to  call  the  suit  one  lor  possession  of  immoveable  property.  Abdul 
Wahid  Kkam  t,  Nwan  Bibi  (1)  and  Jagadamba  Ckowdkrani  t.  IkMina 
Mohun  (8)  refersed  to. 

The  fects  of  this  oase  are  sufficiently  stated  in  the  judgment  of 

Straight,  J. 
Mr.  Abdul  JiqM  ^  the  appellants. 

Mr.  Hameed-uttah  and  the  Hon,  PandU  Ajudhia  Nath^iot  the 
respondents. 

StraigsT)  J.— The  following  are  the  facts  neoessaiy  to  be  stated 
in  order  to  make  the  grounds  npon  which  this  seoond  appeal  will 
be  disposed  of  intelligible. 

*  Second  Appeal  No.  1335  of  1887  from  a  decree  of  Monshi  Manmoban 
Lai,  Subordinate  Judge  of  Azamgarh,  dated  the  1st  June.  18S7,  confirm- 
ing a  decree  of  Maulri  Muhammad  Amir-ud-din,  Munsif  of  Muhammad- 
abad,  dated  the  9th  August,  1886. 

(1)  L.  B.,  12 1 A^  ai.        (2)  L.  R.,  13  1.  A..  84. 
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There  -weite  two  brothert  from  whom  the  parties  to  the  present  I889. 
suit  eome,  as  the  sabjcnned  tree  shows : —  Hasan  Au 


Sadnllah.  Ibadollah. 

I  ^1 
I  I  Hasan  Ali 

(Defendant  1).  Pefendant  2). 

The  plaintiff  Sadraddin  is  a  transferee  from  Hasan  Ali  under  a 
deed  of  sale  of  the  29th  September,  1885.  On  the  l3th  October, 
1875,  Sadullah  made  a  gift  of  the  property  now  in  snit  to  his  two 
daughters,  the  defendants,  and  on  the  10th  Jane,  1885,  he  died. 
The  present  suit  was  instituted  on  the  15th  February,  1886,  for  a 
declaration  of  the  plaintiff  Hasan  All's  right  by  inheritance  under 
the  Muhammadan  Law  to  one  seham  out  of  the  three  aehams  into 
which  the  estate  of  Sadullah  was  diyislble  on  his  death,  by  declaring 
the  deed  of  gift  of  the  13th  October,  1875,  ineffectual  on  the  ground 
that  it  was  obtained  from  Sadullah  by  the  defendants  ''when  he 
was  very  old  and  out  of  his  senses."  The  first  Court  dismissed  the 
plaintiffs'  suit,  holding  them  to  have  failed  to  establish  their  case 
upon  all  points.  The  lower  appellate  Court,  though  apparently 
finding  that  the  deed  of  gift  was  perfected  by  possession  given  and 
taken  thereunder,  has  upheld  that  decision  upon  the  ground  that  the 
suit,  being  one  for  the  invalidation  of  the  deed  of  gift,  is  barred  by 
art.  91  of  the  limitation  Act.  The  decree  of  the  learned  Sub- 
ordinate Judge  is  assailed  in  second  appeal  upon  this  contention, 
that  the  suit  being  really  one  for  the  recovery  of  possession  of 
immoveable  property  by  declaration  of  the  right  of  inheritance 
thereto  of  the  plaintiff  Hasan  Ali,  is  governed  by  the  twelve  years' 
rule.  I  have  very  fully  and  carefully  considered  the  argoments 
addressed  to  us  at  the  hearing  of  the  appeal,  and  in  the  result  the 
matter  appears  to  me  to  present  itself  thus.  It  is  not  denied 
that  the  property  now  in  suit  belonged  to  Sadullah  Elian,  and 
that  so  long  as  he  lived  it  was  competent  for  him  to  dispose 
of  it  by  way  of  gift ;  in  other  words,  he  was  the  full  and  absolute 
owner  an  d,  as  feucb,  entitled  to  deal  with  it  in  that  way.  It  is  equally 


Nazo. 
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1889  .  dear  that  had  he  been  induoed  by  fraud,  misrepreBentation,  undue 
Hasan  Au  u^i^^i^oe  or  coercion  to  execute  a  deed  of  gif  he  could  haye  come 
^  V.  into  Court  to  avoid  it  upon  that  ground.  But  he  did  not  do  so, 
andy  as  far  as  I  understand  the  Muhammadan  Law,  his  gift  of  his 
property  to  his  two  daughters  was  as  efFectual  and  binding  against 
him  from  the  time  it  was  made,  as  if  he  had  sold  the  property 
covered  by  it  to  a  stranger  vendee  for  good  consideration.  Then 
the  question  arisesi  oould  the  plaintiff,  Hasan  Ali,  have  oome  into 
Court  in  the  lifetime  of  Sadullah,  his  uncle,  and  asked  for  adedlar- 
ation  that  the  deed  of  gift  was  invalid  upon  the  ground  now 
asserted  by  himP  I  am  dearly  of  opinion  that  he  could  not,  and 
I  think  such  a  suit  would  have  been  open  to  that  objection  in 
limine,  that  his  expectant  right  as  a  possible  heir  of  his  unde,  should 
he  survive  him*,  was,  to  use  the  words  of  my  brother  Mahmood  in 
a  judgment  of  his  as  Judge  of  Bae  Bareli,  approved  by  the  Lords 
of  the  Privy  Council  in  Abdul  Wahid  Khany.  Nuran  Bibee  (1) — "a 
mere  possibility  which,  under  the  Mahammadan  Law,  is  not  regarded 
as  a  present  or  vested  interest."  Lot  other  words,  if  I  understand 
the  Muhammadan  Law  aright,  it  does  not  recogoise  any  rever- 
sionary inheritance  or  contingent  interest  expectant  on  the  death  of 
another,  and  till  that  death  occurs  which  by  force  of  that  law  gives 
birth  to  the  right  as  heir  in  the  person  entitled  to  it  according  to 
the  rule  of  succession,  he  possesses  no  right  at  all.  Consequently 
until  his  uncle  Sadullah  died,  Hasan  Ali  had  no  right  present  or 
expectant,  which,  had  he  predeceased  Sadullah,  would,  supposing 
him  (Hasan  Ali)  to  have  had  a  son,  have  passed  to  such  sod.  It 
seems  to  my  mind  therefore  to  follow  that  Sadullah  having  full 
disposing  power  over  his  property  to  the  date  of  bis  death,  and 
such  death  being  the  oruoial  point,  the  right  which  then  accrued  to 
Hasan  Ali  came  to  him  through  Sadullah  subject  to  and  affected 
by  any  act  done  or  disposition  made  by  Sadullah  in  the  exercise 
of  his  undoubted  rights  as  proprietor.  No  doubt  had  a  will  been 
then  put  forward  by  the  defendants  to  justify  their  possession  of 
the  whole  estate  by  way  of  bequest  from  Sadullah,  he  could  have 
withheld  his  consent  to  it  with  the  results  provided  by  the 
Mubamadau  Law,  because  he  had  then  acquired  his  right  as 
(1)L.B.,  12L  A.,9L 
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heir.  But  it  iB  to  be  observed  that  the  principle  underlying  1889 
this  rule  is  that  it  is  only  on  the  death  of  the  testator  that  g^^jj 
the  right  of  the  heir  to  assent  or  refuse  assent  to  the  bequests 
of  a  will  comes  into  existence,  and  no  assent  given  in  the  lifetime 
of  the  testator  has  any  force.or  binding  affect  Hut  in  the  present 
case  we  have  not  to  deal  with  a  will,  but  a  deed  of  gift  made 
by  the  proprietor  of  an  estate  nearly  ten  years  before  his  death  and 
neither  revoked  nor  sought  to  be  set  aside  by  him.  If  Sadullah 
were  alive  now,  and  had  come  into  Oourt  with  a  suit  to  setasidehis 
deed  of  gift,  it  cannot  be  denied  that  he  would  have  been  barred  by 
the  limitation  of  art.  91  of  the  Limitation  Act.  How  then  is  the 
position  of  the  plaintiff,  Hasan  Ali,  better  than  that  of  the  person 
through  whom  he  claims?  As  I  have  before  remarked,  had  Sadul- 
lah sold  the  property  in  suit  to  a  purchaser  for  good  consideration, 
such  sale  could  not  be  impeached  by  Hasan  Ali;  for  it  was  fully 
within  his  uncle's  powers,  and  the  title  the  vendee  acquired  against 
Sadullah  would  hold  good  as  against  him.  The  deed  of  gilt  of 
October,  1875,  in  my  opinion,  does  not  stand  upon  aji  inferior  footings 
and  as  it  was  binding  on  Sadullah,  so  it  is  binding  on  the  plaintiff, 
Hasan  Ali.  But  it  is  said,  this  being  a  suit  for  the  recovery  of 
immoveable  property  by  right  of  inheritance,  the  prayer  for 
invalidation  of  the  deed  of  gift  is  merely  ancillary  and  incidental  to 
the  main  purpose  of  the  suit  and  cannot  affect  the  substantive 
relief  sought.  And  the  same  contention  was  raised  in  Jagadaniba 
Chaodhrain  v.  JDakhina  Mohun  (1)  with  regard  to  art.  129  of  Act 
IX  of  1871,  which  was  a  suit  by  reversionary  heirs  for  possession  of 
immoveable  property  in  which  the  validity  of  the  adoption  of  the 
defendants  in  possession  came  into  question.  Their  Lordships  held 
that  in  suits  governed  by  that  Limitation  Act,  where  the  plaintiff 
cannot  succeed  without  displacing  an  apparent  adoption  under 
which  defendants  are  in  possession,  must  be  brought  within  twelve 
years  from  the  date  of  the  adoption  or  (at  the  option  of  the  plain- 
tiff) the  date  of  the  death  of  the  adoptive  father.  In  the  present 
case  it  seems  equally  clear  to  me  that  the  plaintifb  cannot  dislodge 

(1)  L.  JR.,  18  1.  A.,  84. 


Digitized  by  Google 


460 


THE  IHDIAN  LAW  BEP0RT8.         [VOL-  XI. 


1889     the  defendants  from  the  property,  of  whioh  they  are  admittedly  in 


HiflAH  Au  pomadon  without  dearing  out  of  their  way  the  deed  of  gift  of 
Nazo  October,  1876,  and  that  merely  beoause  they  choose  to  call  the  suit 
one  for  possession  of  immoveable  property,  they  cannot  escape  the 
obligation  to  do  so.  .If  then  this  be  the  trcie  view  of  the  matter, 
and  the  prayer  to  set  aside  the  deed  of  gift  is  to  be  regarded  as  a 
substantial  incident  of  their  daim,  what  is  the  artide  of  ihe  hmita- 
tion  law  applicable  to  such  a  suit?  It  is  not  denied  that  almost 
from  the  dateof  the  deed  of  gift  Hasan  Ali  was  aware  of  its  exist- 
ence, and  that  had  he  possessed  any  right  to  maintain  a  suit  for 
its  cancelment,  the  facts  entitling  him  to  have  it  cancelled  or  set 
aside"  were  known  to  him  mudi  more  than  three  years  before  the 
present  suit  was  instituted,  and  he  is  now  barred.  But  as  I  have 
already  ruled,  he  had  no  such  rights  and  the  grounds  upon  which  he 
seeks  relief  from  the  deed  are  grounds  which  can  only  oome  to  the 
plaintifC,  Hasan  Ali,  through  Sadullah.  As  time  had  run  against 
Sadullah,  so,  in  my  opinion,  it  has  run  as  against  the  plaintifis, 
and  the  Subordinate  Judge  rightly  held  them  barred  by  art  91. 
The  appeal  is  dismissed  with  costs, 
Brodhurstt,  J. — ^I  concur. 

Appeal  dimmed. 

P  C.  PRIVY  COUNCIL. 

J.  c 

May  mh,   

2Ut  and         MUHAMMAD  MUMTAZ  AHMAD  ahd  othibs  (Plaintiffs)  v. 
23rrf,  Jtt/y  ZUBAIDA  JAN  and  othbbs  (Dbfkwdakts). 

[On  appeal  from  the  High  Court  for  the  North-Western  ProYinoea.] 
Claim  to  postesiion  qf  property  under  deed  qf  sale^omideraHon^Mukam* 
madan  lau>^"  )£uihaa"''£lff6et  qf  peaeeeeien  following  upon  g^t  to 
render  it  fxUid* 

The  law  relating  to  the  inralidity  of  gilta  of  ''muahaa,"  the  prohibi- 
tion of  the  gift  of  an  undivided  part  in  property  capable  of  partition,  ought 
to  be  confined  within  the  strictest  rules ;  and  the  authorities  on  the  Muham* 
madan  law  show  that  possession  taken  under  a  gift,  even  although  that  gift 
might  with  reference  to  mushaa  "  be  inyalid  wi^out  it,  transfers  efEeetiTely 
the  property  given,  according  to  the  doctrines  of  both  the  Shia  and  Sunni 
schools.  Possession  once  taken  under  a  gift  is  not  invalidated,  as  regards 

Present :  Lobd  Watsok,  Sir  B.  Fxacook  and  Sir  B.  Couch. 
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its  effeet  in  supporting  the  gift,  by  any  mbseqnent  change  ef  poBSenion.  1889 

The  subject  of.  the  gift  was  shaies  in  reyenne-paying  yiUagesy  with  hmd»  Muhaxxad 
hoases  and  moyeables.  Of  the  greater  portion  of  this  property,  the  donor,  ^^^^ 
a  mother  giring  them  tp  her  daughter,  had  only  so  far  ixnsession  that  she  ^ 
was  in  receipt  of  the  rents  and  profits.  Li  the  deed  of  gift  she  declared  Zttbaida 
(thereby  making  an  admission  whereby  her  heir  and  all  claiming  through 
him  were  bound)  that  she  had  made  the  donee,  her  dau^ter,  possessor  of  all 
the  properties ;  and  she  directed  that  the  gift  should  be  carried  into  effect 
by  the  daughter's  husband,  who  was  manager  of  estates  on  behalf  of  both 
mother  and  daughter  before  then. 

Seld,  in  a  suit  for  the  possession  of  the  property  on  a  sale  by  the  heir  of 
the  donor,  brought  by  the  vendees  against  him,  and  joining  as  defradants  the 
heirs  of  the  di&ughter,  then  deceased,  that  sufficient  possession  had  been 
taken  on  behalf  of  the  daughter  to  render  the  gift  effectual,  and  to  dofeat 
the  claim  as  against  her  heirs. 

Appeal  from  a  decree  (22nd  Jane,  1886),  of  the  Higb  Gourty 
reversing  a  decree  (let  May,  1884)  of  the  Subordinate  Judge  of 
Mainpari,  and  dismissing  the  appellant's  suit 

The  first  of  the  two  questions  in  the  suit  out  of  which  this 
appeal  arose  was  as  to  the  payment  of  the  consideration  upon  a 
deed  of  sale,  dated  16th,  Decemb^,  1882|  in  favour  of  the  plaintifib, 
who  claimed  possession  upon  it.  The  other,  forming  the  second 
issue,  related  to  the  validity  of  a  deed  of  gift,  purporting  to  have 
been  executed  on  12th  February,  1879,  by  a  Muhammadan  widow 
in  favour  of  her  daughter^  now  r^reeented  by  the  first  six  defend- 
ants, this  gift  disposing  of  the  property  the  subject  of  the  sale;  and, 
if  valid,  efiectually  preventing  any  such  subsequent  transfer  by  the 
vendor,  who  made  title  as  heir  to  the  widow.   By  this  sale  deed, 
which  was  restored,  the  vendor,  Muhammad  XJsman,  in  consider- 
ation of  Bs.  10,000,  purported  to  transfer  to  two  of  the  plaintifEs, 
and  to  another  person,  (through  whom  a  third  plainfifl  daimed,) 
three-fourths  of  his  interest  in  the  property  left  by  his  sister,  Bomayat 
Fatma,  who  died  in  January,  1882,  he  being  her  sole  heir.  The 
property  was  described  as  in  greater  part  ^'zamindari  villages  to- 
gether with  all  the  appurtenances,  perpetual  maafi  lands,  and 
resumed  maafi,  miUdats  and  groves  situate  in  pargana  Mahrera, 
the  estate  of  Himayat  Fatma  Begum.  '*  The  execution  of  flus  was 
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1889     admitted  by  UBman^  who  stated  in  his  defence  that  when  he  was 
MuHimcAD         ^®  sab-registrar  he  reoeived  Bs.  2,500;  and  adknowledged 
MiTMTAs  the  preyioufl  receipt  of  Bs.  2,500;  and  his  ease  was  that,  notwith- 
I,.       standing  suoh  acknowledgment,  he  had  not^  in  fact,  reoeived  the 
^^^^  latter  sum;  haying  also  handed  back  the  Bs.  2,500  after  the 
registration. 

The  plaint  also  stated  that  the  six  other  defendants,  who  were 
the  heirs  of  the  deceased  daughter,  Zahnr,  prevented  the  plainti& 
from  getting  possession,  falsely  setting  up  a  deed  of  gift  from 
Himayat  to  Zahur.  These  defendants,  however,  in  their  written 
statement  maintained  that  the  deed  of  gift  was  valid,  and  that  under 
it  Zahur  had  received  possession  of  all  the  property  claimed  in  the 
present  suit.  They  farther  alleged  that  the  plaintiffs'  deed  of  sale 
had  been  obtained  from  XJsman  by  collusion  to  deprive  them  of 
their  rights,  and  without  bonAfide  payment. 

The  Subordinate  Judge  found  that  the  Bs.  7,500  were  not  paid, 
and  that  it  was  not  proved  that  XJsman  returned  the  Bs.  2,500 
which  he  received  before  the  sub-registrar.  As  to  the  deed  of  gift, 
he  disbelieved  the  evidence  as  to  its  execution,  and  held  that,  eyen 
if  executed,  it  would  have  been  invalid  on  the  ground  of  mushaa." 
He  found  that  no  possession  had  been  delivered  under  this  gift. 
Proportioning  the  property  comprised  in  the  sale  to  the  part  of  the 
consideration  which  he  found  to  have  been  paid,  he  decreed  in 
favour  of  the  plaintifb  for  possession  of  one-fourth. 

The  plaintifb  appealed  to  the  High  Court  for  the  whole  claim 
to  be  aUowed,  on  the  grounds,  first,  that  the  whole  consideration 
had  been  in  &ct  paid;and,  secondly,  that,  even  on  the  view  of  part 
payment  only  having  been  made,  they  were  entitled  to  oompletion 
of  the  sale  of  the  whole  property  by  possession  being  given  to  them. 
The  six  defendants  preferred  a  cross  appeal,  to  the  effect  that  their 
property  was  being  conveyed  away  ooUusively,  inasmuch  as  (he 
deed  of  gift  of  12th  February,  1879,  was  valid,  and  had  been  fol- 
lowed by  possession.  They  alleged  that  the  payment  of  the 
Bs.  2,500  by  the  plaintiffs  had  not  been  proved,  nor,  in  fact,  made. 
But  their  case  was  that  they  were  entitled  by  the  gift  prior  in  date, 
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which  had  been  followed  by  deliyery,  and  with  which  the  doctrine  1889 
of  "mnshaa,"  enoneonBly  applied  by  the  Subordinate  Judge,  had  Muhammad 

nothing  to  do.  Mumtaz 

Ahmad 

The   plaintiffs'  app^l  was   dismissed  by  the  High  Court,  Zvbaida 
(Pbthbaam,  G.  J.y  and  Tybbell,  J.).   They  refused  to  interfere 
with  the  oonclufiion  of  the  Subordinate  Judge. 

The  cross  appeal  of  the  six  defendants  was,  however,  decreed, 
and  the  suit  was  dismissed  altogether,  for  reasons  thus  expressed  in. 
the  judgment : — 

The  plaint  states  that  the  plaintiffs  bought  this  property  by  a 
deed  and  paid  Es.  10,000  consideration.  This  is  denied  by  the 
principal  defendant,  and  upon  this  issue  the  case  went  to  trial.  It 
was  the  foundation  of  the  whole  case,  and  the  Subordinate  Judge 
decided  that  the  deed  was  executed  and  the  consideration  was 
not  paid.  The  plaintiffs'  allegation  was  that  they  paid  the  entire 
oonsideration  for  the  entire  property,  and  their  main  proposition 
having  ffdled,  the  Judge  ought  to  have  dismissed  the  suit  as 
brought.  But  instead  of  doing  this,  he  divided  an  indivisible, 
oonsideration  and  an  indivisible  property,  and  said  that,  because  the 
plaintiffs  had  paid  a  part  of  the  consideration,  they  were  entitled 
to  a  part  of  the  property.  This  was  making  a  new  contract  for 
the  parties,  which  the  Subordinate  Judge  had  no  power  to  do. 
We  decide  the  case  upon  this  ground  only  and  we  decide  nothing 
as  to  the  merits.  The  appeal  must  be  allowed  on  the  ground  that 
the  first  Court  has  granted  a  relief  which  is  not  in  acoordanoe  with 
the  plaintiffs'  olaim,  and  that  the  plaintiffs  have  failed  to  prove 
the  main  allegation  upon  which  their  prayer  for  relief  was  based. 
We  make  no  order  as  to  costs  in  this'case.  In  first  Appeal,  No.  93 
of  1884,  the  appeal  is  dismissed  with  costs." 

Mr.  J.  Orahamj  Q.  C,  and  Mr.  M,  V.  Doyne^  for  the  appel- 
lants, argued  that  the  decrees  of  the  High  Court  should  be  reversed 
and  that  the  whole  claim  of  the  plaintiffs  should  be  decreed ;  or 
that  they  should  receive  such  proportionate  relief  as  had  been 
decreed  to  them  by  the  first  Court 
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1889        It  W88  submitted  that  in  regard  to  tbe  Ind^ 
Muhammad  ^     1^77 j  80.  58  and  59,  an  admiasion  of  payment  endoraed 
Ah]^'    in  aooordanoe  with  s.  58|  aadh  as  had  been  made  in  tiik  ease, 
V .       was  primA  facie  evidence  against  the  ezeootant ;  and,  without 
^  Jait.^^   eridenoe  to  the  oontraiy,  oondusive.  This,  and  other  facts,  threw 
the  burden  of  disproving  payment  on  to  Usman  aod  the  ottier 
defendants,  who|(had  not  sustained  it.   On  the  other  hand,  it  was 
sufficient  to  entitle  the  plaintiffs  to  a  decree  if  the  evidence,  as  to 
which  the  High  Court  had  given  its  own  opinion,  should  show  that 
the  Bs.  2,600  had  been  paid.   The  sale  was  complete  under  s.  54  of 
Act  lY  of  1882,  whether  the  money  was  actually  paid  or  not,  if 
the  agreement  was  for  future  payment.   It  was  the  right  to  the 
possession  that  was  now  in  question,  and  the  oontenticm  was  that 
the  transfer  of  a  right  of  possession  of  the  property  would  be  none 
the  less  a  transfer  because  the  transferring  vendor  happened  to  be 
out  of  possession.  They  referred  to  ICaonaghten's  PiinoipleB  of 
Muhammadan  Law,  Ghap.  m.  Sale,  paras.  12  and  18,.  Preoedenta 
of  Sale,  Case  lY. 

Mr.  J.  S.  A.  Branson,  for  the  six  respondents  okimfag  under 
the  gift  to  Zahur,  contended  tiiat  the  disnriasal  of  tiie  suit  was 
right,  if  not  precisely  on  the  grounds  stated  in  Qie  judgment  of 
the  High  Court 

Tho  concurrent  findings  of  the  courts  below  were  that  the 
£s.  7,500  were  not  paid,  and  even  if  the  Bs.  2,500,  contrary  to  the 
weight  of  the  evidence,  were  to  be  taken  as  paid,  the  plaintifCs  had 
failed  to  show  themselves  entitled  to  posBeesion.  Instead  of  per- 
forming, or  being  ready  and  willing  to  perform,  their  part  of  the 
contract,  the  plaintifib  were  found  alleging  that  they  had  made  a 
greater  payment  than  they  had  made,  if  not  alleging  a  payment 
when  they  had  made  none. 

He  referred  to  Kalbe  Perahad  Tewari  v.  Baja  Sahib  Perhbut 

Sein  (1),  Bani  Bhobosunderi  Dassia  v.  Issarchunder  Dutt  (2),  EaU 

Das  MuUick  v.  Kanhaya  Lai  Pandit  (3). 

(1)  Beported  with,  and  as  part  of,  the  (2)  18  W.  B.,  140. 
ease  of  Moja  8am  Perthad  Sein  y.   (3)  L.  R.,  IL  L  A.,  218 ;  I.  L,  B.,  11 
Bahu  Budhoo  Singh,  U  M.  1.  A.,  306,    Calc.  121. 
at  p.  311 ;  also  2  B.  L.  B.,  P.  C,  111. 
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There  was  another,  and  it  was  sabmitted  a  complete,  ground  for 
the  dismissal  of  the  suit,  as  against  the  six  defendants,  f?ur.,  that  at  MtrHAMMAD 
the  death  of  Himayat  the  estate  which  Usman  purported  to  sell 
had  been  already  transferred  to  others.  The  deed  of  gift  of  12th 
i'ebruary,  1879,  was  valid,  all  the  reasons  assigned  by  the  Subordi- 
nate Judge,  for  its  being  invalid  and  inoperative,  being  inadequate. 
It  was  an  error  in  the  judgment  of  the  first  Court  to  assert  that 
possession  had  not  followed  that  deed  of  gift.  He  referred  to  the 
proceedings  taken  to  obtain  mutation  of  names,  and  the  other 
evidence  on  the  question  of  possession  by  Zahur;  and  argued  that 
in  the  case  of  a  gift  from  a  parent  to  a  child,  proof  of  the  transfer 
of  the  possession  was  not  required  to  establish  ii  He  referred  to 
Musammat  Ameer-utMiUsa  Khatoon  v.  Musammat  Abed^n-nissa 
Ehatoon  (1),  in  which  ease  it  was  said  that  the  general  principle  of 
MftTnLTttrnfti^ftTi  law,  that  a  gift  is  invalid  where  there  is  a  want  of 

(1)  28  W.  B.  (P.  C  OW.  Bol.)  of  the  Britiflh  Govenunent.  The  High 
208.  As  to  **  mnahaa  "  the  following  is  pvt  Court,  after  stating  that  *  the  shares  were 
of  the  jadgmeat  in  the  cases  cited A  for  roTenae  purposes  distinct  estates,  each 
legal  objection  to  the  validity  of  these  having  a  separate  number  in  the  Collec- 
gSts  was  made  in  the  High  Court  on  the  tor's  books,  and  each  bdng  liable  to  the 
ground  that  the  gift  of  mushaa»  or  an  QoTemment  only  for  its  oim  separately 
undivided  part  in  property  capable  of  par^  assessed  revenue,'  and  further,  that  the 
tition,  was  by  Muhammsdan  law  invalid,  proprietor  collected  a  definite  share  of  the 
That  a  rule  of  this  kind  does  exist  in  Mu-  rents  from  the  lyots  and  had  a  right  to 
hammadan  Uw,  with  regard  to  some  sub-  this  definite  share  and  no  more,  held  t^t 
jects  of  gift,  is  plain.  The  Hedaya  gives  the  rule  cdP  the  if uhammadan  law  ^d  not 
the  two  reasons  on  which  it  is  founded :  apply  to  property  of  this  description. 
first>  that  complete  seisin  being  a  neces-  "In  their  Lordships'  opinion  this  view 
sary  condition  in  cases  of  gift,  and  of  the  High  Court  is  correct.  Theprind- 
this  bdng  impracticable  with  respect  to  pie  of  the  rule,  audita  reasons  on  which 
an  indefinite  part  of  a  divisible  thing,  it  is  founded,  do  not,  in  their  judgment, 
the  condition  cannot  be  performed ;  and,  apply  to  property  of  the  peculiar  descrip- 
secondly,  because  it  woiUd  throw  a  bur-  tion  of  these  definite  shares  in  samindans, 
den  on  the  donor  he  had  not  engaged  for,  which  are  in  their  natore  separate  estates^ 
vis.,  to  make  a  division  (see  Book  XXX,  with  separate  and  defined  rents.  It  was 
c.  I,  Vol.  8,  p.  298).  Instances  are  given  insisted  by  Mr.  LeUh  that  the  land  itself 
by  text  writers  of  undivided  things  which  bein?  undivided  and  the  owners  of  the 
canont  be  given,  such  as  fruit  unplucked  shares  entitied  to  require  partition  of  it, 
from  the  tree  and  crops  unsevered  from  the  property  remained  '  mushaa. '  But 
the  land.  It  is  obvious  that  with  regard  although  this  right  may  exist,  the  sharea 
to  things  of  this  nature  separate  posses-  in  zamindaris  appear  to  their  Lordships  to 
sion  cannot  he  given  in  their  undivided  be,  from  the  spedal  legislation  relating  to 
state,  and  confusion  might  thus  be  creat-  them,  in  themselves,  uid  before  any  par- 
ed between  donor  and  donee  which  the  tition  of  the  land,  definite  estates,  capable 
law  will  not  allow.  of  distinct  enjoyment  by  perception  of 

**  In  the  present  case  the  subjecte  of  the  the  separate  and  defined  rente  belongmg 
gifts  are  detinite  shNres  in  certain  zamin-  to  them,  and  therefore  not  ftdling  w^ithin 
daris,  the  nature  et  the  right  in  them  bdng  the  principle  and  reason  of  the  law  reUt- 
defined  and  regulattd  by  the  public  acU  ing  to  muahaa. 
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1889     aooeptanoe  and  seisin  by  the  donee,  is  subject  to  the  exception  that 
MuHiMMAD^  where  there  is  on  the  part  of  a  father  or  other  goardian  a  bond  fide 
MiTMTiz  intention  to  make  a  gift,  the  law  will  be  satisfied  without  change 
of  possession.   Here,  however,  the  evidence  showed  that  Zahnr  had^ 
^^J  AN^^   through  her  manager,  her  husband,  Ahmad  Husain,  obtained  posses- 
sion.  That  being  so,  the  gift  to  her,  which  she  lived  long  enough 
to  receive  as  a  valid  gift,  was  eflective ;  and  rendered  TTsman's  sub- 
sequent deed  of  sale  inoperative. 

Mr.  J.  Orahamy  Q.  0.,  replied,  contending  that  the  deed  of  gift 
of  1879  had  not  been  completed  by  delivery  of  possession  to  Zahur. 

On  a  subsequent  day,  6th  July,  their  Lordships'  judgment  was 
delivered  by  Sik  B.  Peacock. 

SiE  Barnes  Peacock. — The  appellants,  who  were  plaintifEs  in  the 
suit,  claim  as  purchasers  of  three-fourths  of  a  share  in  an  estate  to. 
which  they  alleged  that  Muhammad  TJsman  had  succeeded  by  descent 
from  Himayat  Fatma.  The  first  two  appellants  claimed  as  direct 
purchasers  from  TJsman,  and  the  third  as  a  sub-purchaser. 

The  estate  originally  belonged  to  Chaudhri  Hafiz  Husain,  who 
died  in  1865  without  leaving  male  issue.  After  his  death  his  widow, 
Himayat  Fatma,  and  his  daughter,  Zahur  Fatma,  by  an  award  made 
with  their  mutual  consent,  obtained  proprietary  possession  of  the 
property  in  equal  shares,  and  Chaudhri  Ahmad  Husain,  husband 
of  Zahur  Fatma,  was  entrusted  with  the  management. 

The  plwitifEs  in  their  plaint  (para.  4)  alleged  that  upon  ihe 
death  of  Himayat  Fatma  in  the  beginning  of  1882,  Muhammad 
TJsman  became  her  heir,  and  that  according  to  the  distribution  of 
shares  under  the  Muhammadan  law  TTsman  got  229  out  of  390  sihams, 
and  the  heirs  of  Zahur,  who  died  in  December,  1879,  in  her  mother's 
lifetime,  got  161  sihams;  that  out  of  his  right  TTsman  sold  three- 
fourths,  amounting  to  171f  sihams,  to  the  plaintiffs,  Mumtas  Ahmad 
and  Firasat  Husain  and  Sahib  Ali  Ehan,  for  Bs.  10,000  on  the  16th 
December,  1882,  and  received  the  consideration  money  and  got  the 
deed  registered;  and  that  on  the  3rd  May,  1883,  Sahib  Ali  Khan 
sold  his  interest  to  the  appellant,  Sheik  Irshad  Husain,  under  a  sale 
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deed.   They  charged  that  the  daughters,  the  grandson,  and  the  1889 

son-in-law  of  Ahmad  Husain  had  entered  into  a  collusion  with  ^^^11011; 

Usman,  and  interfered  with  their  possession,  and  prayed  that  they  Muktaz 

might  be  put  into  possession  of  the  claimed  property,  being  171} 

out  of  390  sihams  of  the  property  detailed  in  the  plaint,  by  proving  ^^^^^ 

the  sale  deeds  of  the  16th  December,  1882,  and  3rd  May,  1883,  and 

setting  aside  the  proceedings  of  the  Bevenue  Court.   They  alleged 

that  theit  cause  of  action  accrued  on  the  4th  Januaiy,  1882,  the 

date  of  the  death  of  Himayat  Fatma,  and  they  valued  their  claim 

at  Bs.  10,000,  the  amount  of  consideration. 

TJsman  was  made  a  pro  formd  defendant. 

.  The  case  of  the  first  six  defendants-respondents  was  that  the  sale 
deed  by  TJsman  had  been  obtained  by  fraud  without  the  payment  or 
receipt  of  the  consideration  money  only  for  the  purpose  of  carrying 
on  litigation,  and  further  that  TJsman  had  no  right  to  the  property 
inasmuch  as  Himayat  Fatma  had  executed  a  deed  of  gift  of  her  share 
to  her  daughter,  Zahur  Fatma,  under  which  the  latter  had  obtained 
possession. 

TJsman  in  his  written  statement  said :  The  plaintifEs  obtained  the 
sale-deed  from  the  defendant  by  fraud.  They  got  him  to  ac- 
knowledge before  the  sub-registrar  the  receipt  of  Bs.  7,500  without 
paying  the  same  to  him,  and  the  Bs.  2,500  which  they  had  paid 
to  him  was  taken  back  by  them  after  registration  on  the  pretence 
that  they  would  use  it  in  meeting  the  costs  of  suit,"  and  in 
paragraph  5  he  stated  that  Sahib  Ali  Khan,  who  is  brother  of 
defendant's  wife,  has,  for  fear  of  losing  the  good  opinion  of  the 
brotherhood,  sold  his  share  for  Bs.  100  to  Irshad  Husain.'^ 

.  The  important  issues  of  fact  were — 

1«^.— Was  the  consideration  for  the  sale  by  TJsman  paid,  and 
was  the  sum  of  Bsi  2,600  paid  at  the  time  of  registration 
taken  back  or  not? 

2nd. — Did  the  deed  of  gift  in  favour  of  2iahur  Fatma  become 
null  and  void,  and  was  possession  held  in  accordance  there- 
withP 
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1809  iih. — ^Did  TTfiman  inherit  the  estate  of  Hixnajat  Fotma,  or  had 

MuHAMKAD  ^®  to  her  at  the  tLme,  of  her  deathP 

MUMTAZ 

AnuiD  The  Subordinate  Judge  of  Mainpuri,  before  whom  the  case  was 
ZuBAiDi  tried  in  the  first  instanoe,  found  tqpon  the  first  issue  that  the  Es.  7,500 
were  not  paid,  but  that  the  B&  2,500  pidd  at  the  time  of  registration 
were  not  taken  baoL  Upon  the  seoond  issue,  he  found  that  the  deed 
of  gift  in  favour  of  Zahur  Fatma  was  a  fictitious  document  and  was 
nullandvoid.  He  said  in  the  first  place  the  gift  was  made  in  respect 
of  an  undivided  property.  The  detail  of  the  properties  given  at 
the  foot  of  the  plaint  shows  that  some  of  them  are  joint.  Such  a 
gift  Lb  invalid  under  the  Muhammadan  law.  Secondly,  according  to 
Muhammadan  law  the  delivery  of  actual  possession  is  necessary. 
But  in  the  present  case  the  donor  was  in  possessioo  of  all  the  proper- 
ties, and  the  donee  died  before  she  could  obtain  possession  of  them. 
He  then  gave  his  reasons  for  considering  that  Himayat  Fatma  con- 
tinued in  possession. 

The  result  was  that  the  Subordinate  Judge,  considering  that 
only  one- fourth  part  of  the  alleged  consideration  for  the  sale  by 
TTsman  had  been  paid,  gave  a  decree  for  the  plaintifb  for  one-fourth 
of  the  property  claimed  in  the  plaint. 

From  that  decision  the  plaintifb  appealed  to  the  High  Oourt^  for, 
amongst  others,  the  foUdwing  reasons: — 

Because  the  finding  of  the  lower  Court  that  Bs.  7,500 
out  of  the  consideration  was  not  paid  by  the  plaintiffls 
was  against  the  weight  of  the  evidence. 

^th. — Because  it  being  shown  that  the  deed  of  sale  was  deli- 
vered to  the  plaintiffs,  and  that  a  portion  of  the  considera- 
tion had  been  paid  by  the  appellants,  the  whole  daim 
ought  to  have  been  decreed. 

The  first  six  defendants  appealed  to  the  High  Court,  for, 
amongst  others,  the  following  reasons: — 

Ut. — Because  the  lower  Court  has  erred  in  holding  that 
the  deed  of  gift,  dated  the  12th  February,  1879,  was 
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not  yalid  under  the  Muhammadan  law,  hj  reason  of  iggo 
"mnahaa."  MrH^MiiAD 
2fM; — Beoanse  the  Subordinate  Judge's  finding,  that  the  gift  in 

question  was  not  followed  by  delivery  of  possession  in  9. 
favour  of  the  donee,  is  against  the  weight  of  videnee,  j^^c. 
which  proves  that  the  gift  was  duly  earned  out  on  be- 
half of  the  donor  while  the  donee  was  aliye,  and  that  the 
gift  took  full  effect  with  the  consent  and  free  will  of 
Himayat  Fatma,  the  donor. 

Srd. — Because  it  is  established  by  su£Scient  evidence  that  the 
denor,  on  the  demise  of  the  donee,  in  confirmation  of  the 
gift,  caused  Ahmad  Husain,  the  husband  of  the  donee,  to 
be  placed  in  possession  of  the  whole  of  the  property  pre- 
viously conveyed  by  gift  to  Musammat  2Sahur  Fatma,  the 
deceased  donee* 

4^A.— Because  the  finding  of  the  lower  Court  against  the  valid- 
ity of  mutation  of  names,  subsequently  effected  in  favour 
of  the  husband  of  the  deceased  donee,  is  not  correct ;  while 
the  remarks  made  by  the  Subordinate  Judge,  as  to  the 
absence  of  the  formalities  of  a  proper  transfer,  are  not 
well  founded. 

6tt.— Because  the  payment  of  Rs.  2,500,  being  a  portion  of  the 
consideration  money  of  the  sale-deed  set  up  by  the  respond- 
ents, is  not  proved  by  the  evidence  on  the  record,  and  the 
finding  of  the  Court  below  to  the  contrary  is  not  correct. 

Upon  the  appeal  of  the  plaintiffs,  the  Hig^  Court  held  that  the 
plaintiffs'  statement  &at  the  Bs.  7,500  were  paid  to  TJsman  was 
false,  and  that  the  defendants'  statement  that  the  Bs.  2,500  were 
returned  was  also  false.  They  gave  their  reasons  for  disbelieving  the 
payment  of  the  Bs.  7,500,  but  they  did  not  examine  the  evidence 
80  to  the  return  of  tiie  Bs.  2,500,  notwithstanding  the  defendants' 
sixth  ground  of  appeal,  in  which  they  said  that  the  payment  of  the 
Bs.  2,500  wan  not  proved  by  the  evidence  on  the  record ;  nor  did 
they  give  any  reason  for  the  conclusion  at  which  they  arrived  that 
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1889  the  defendante'  statement  as  to  the  retam  of  that  amoimt  was  Use. 
Muhammad  as  to  the  non-payment  of  the  Rs.  7,500,  they  very  muoh  mo- 
MuMTAs  dify  their  opinion  in  a  suhsequent  part  of  the  judgment  of  the  Chief 
V.  Justice,  wherein  he  says :  *^  It  appears  to  me  that  we  oannot  in  this 
^7^?^  Court  say  that  the  Subordinate  Judge  who  tried  the  question  of  fact 
dedded  it  wrongly.  It  is  not  necessary  for  us  to  say  whether,  sup- 
posing the  ease  to  have  come  before  us  in  the  first  instance,  we 
should  have  arrived  at  the  same  oonoluaion;  it  is  sufficient  to  say 
that  we  do  not  feel  called  upon  to  interfere  wifli  the  decision  he  has 
passed."  Mr.  Justice  Tyrrell  concurred  with  the  Chief  Justice^ 
and  the  appeal  was  dismissed  with  costs.  Here  then  was  a  deoiBioii 
which,  ^unless  reversed  by  her  Majedy  in  Council,  wckdd  be  oonolu- 
sive  in  any  future  proceeding  between  the  parties  to  the  suit,  includ- 
ing Usman  and  the  purchasers,  as  to  the  non-payment  of  the 
Bs.  7,500  and  the  non-return  of  the  Bs.  2,600.  Their  Lordships 
are  now  called  upon  to  reverse  the  decision,  and  they  are  obliged  to 
deal  with  the  question,  at  least  as  to  the  non-return  of  the  Bs.  2,500, 
without  having  the  benefit  of  the  reasons  of  the  High  Court  with 
reference  to  it.  This  is  unsatisfactory  and  at  variance  with  the  rule 
of  Her  Majesty  in  Council,  which  requires  the  reasons  of  the  Judges- 
to  be  transmitted  to  the  Judicial  Committee. 

The  judgment  of  the  High  Court  upon  the  appeal  by  the  first 
six  defendants  is  still  more  unsatisfactory.  The  second  issue  was 
the  most  important  one  as  regards  them,  for  the  denial  of  the  validity 
of  the  deed  of  gift  of  the  12th  February,  1879,  from  Himayat  to 
her  daughter,  and  of  possesion  being  taken  in  accordance  there- 
with, went  to  the  very  root  of  their  title.  That  issue  was  found 
against  them  as  regards  both  law  and  &ot  by  the  Subordinate  Judge. 
Their  first  four  grounds  of  appeal  to  the  High  Court  were  directed 
to  the  findings  of  the  first  Court  upon  the  second  issue,  and  they  were 
fairly  entitled  to  an  expression  of  the  High  Court's  opinion  with 
reference  to  those  four  grounds  of  appeal  Yet  the  High  Court 
in  their  judgment  upon  that  appeal  have  left  the  findings  of  the 
first  Court  upon  the  second  issue  whoUy  unnoticed,  and  with- 
out awarding  to  the  defendants  the  costs  of  their  appeal,  have 
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dismiflsed  the  suit  upon  a  mere  subsidiary  point  not  taken  by  the  i889 
defendants  in  their  grounds  of  appeal,  tnz.y  the  plaintiffs'  failure  to  ^uHimcAn 
establish  their  right  to  stand  in  the  place  of  TTsman  by  reason  of  the  Mumtaz 
non-payment  of  the  Bs.  7,500.   To  use  the  words  of  the  Chief  Jus-  f,, 
tice,  the  High  Court  decided  the  case  upon  that  ground  only  and  ^^^^^ 
decided  nothing  as  to  the  merits,  notwithstanding  the  opinion 
expressed  by  the  Chief  Justice,  thatjfuture  litigation  is  likely  to  arise 
between  the  parties,  a  nusfortune  much  more  likely  to  be  promoted 
than  averted  by  abstaining  from  deciding  the  case  upon  the  merits. 
Their  Lordships  therefore  consider  it  to  be  their  duty  to  determine 
the  issue  as  to  the  defendants'  title,  as  well  as  upon  that  which 
raises  the  subsidiary  point  as  to  the  plaintiffs'  right  to  stand 
in  the  place  of  Usman.   They  see  no  reason  for  the  fear  enter- 
tained by  the  Chief  Justice,  that  if  the  High  Court  had  decided 
the  case  upon  the  merits,  and  given  judgment  upon  all  the 
points  raised  by  the  grounds  of  appeal,  complications  could  have 
ensued  which  would  make  it  uncertain  what  their  decision  was, 
and  create  difficulties  in  connection  with  the  point  of  res  judi- 
cata. 

Their  Lordrfiips  will  now  proceed  to  express*their  opinion  upon 
the  four  principal  issues  raised  in  the  case. 

First,  as  to  the  non-payment  of  the  Rs.  7,600,  they  concur 
entirely  with  the  Subordinate  Judge.  It  is  very  improbable  that 
the  purchasers  would  have  paid  Rs.  7,600  to  Usman  without  taking 
any  receipt  or  acknowledgment  from  him  beyond  the  mere  state- 
ment in  the  sale  deed  that  the  Bs.  10,000  had  been  paid,  especially 
as  the  deed  itself  would  not  have  been  admissible  in  evidence  of  the 
fact  before  registration.  The  evidence  of  the  witnesses  who  were 
oalled  to  prove  that  the  money  was  at  the  place  named  and  there 
counted  and  paid  to  Usman  was  contradictory  and  very  unsatis- 
factory. Even  admitting  that  Bs.  7,600  were  carried  to  the  place 
named  by  the  witnesses  and  there  counted  and  ostensibly  made 
over  to  Usman,  a  story  which  their  Lordships  do  not  believe 
there  is  no  reliable  evidence  as  to  where  or  from  whom  the  money 
was  collected,  whence  it  was  brought,  or  whither  and  by 
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1889     wlK)m  it  WM  carried  away  aftci*  the  aU^gedpikyment  of  Usman. 

MuHAiTMAD  Whatever  weight  the  admission  made  by  TJsman  before  the  Sub* 
UxnstAz  B«gistrar  as  to  the  receipt  of  the  Bs.  7,500  might  have  had  against 
himself,  it  was  of  no  weight  as  against  the  other  defendacta* 

^  jIV Neither  of  the  plaintiffs  ventured  to  give  evidenoei  not  did  Usman 
appear  as  a  witness.  It  might  have  been  some  ocnroboration  of  thd 
fact  of  the  purchase  by  the  phuntifb  for  Bs.  10,000  if  it  had  been 
proved  that  Es  1,000  were  bomifide  paid  by  the  plaintiff,  IiBhad 
Husain,  to  Sahib  Ali  Khe^n  for  the  one^f ourth  share  of  the  property 
which  the  latter  had  purchased  from  XTsman.  But  there  was  notic- 
ing of  the  sort.  No  proof  was  given  of  any  payment  nttde  by 
Irshad  Husain  except  the  payment  of  Ba.  100  in  the  presence  of 
the  Sub-Begistrar,  notwithstanding  the  written  statement  made  by 
Usman  that  only  Bs.  100  were  paid«  The  admission  in  the  deed 
of  sale  to  Irshad  Husain  of  the  receipt  of  the  whole  of  the  alleged 
purchase^money  of  Bs.  4,000  is  subject  to  the  same  remarks  as 
those  already  made  as  to  the  admission  by  TJsman  of  the  receipt  of 
the  Bs.  7,500  and  Bs.  2,500. 

As  to  the  non- return  of  the  Bs.  2,500,  their  Lordships  cannot 
concur  with  the  Subordinate  Judge.  He  gives  no  sufficient  reason  for 
disbelieving  the  evidence  of  Fazl-ul-Bahman.  All  he  says  upon  that 
subject  is — "  He  '^(meaning  tTsman) "  has  examined  only  one  witness, 
Fazl-ul-Bahman,  but  what  reliance  can  be  placed  on  him  andhow  can 
it  be  believed  that  the  defendant  took  the  money  at  the  time  of  regis- 
tration, and  afterwards  returned  it  P  "  It  is  not  very  clear  tiiat  thd 
money,  although  the  Sub-Begisttar  was  led  to  believe  that  Usman 
had  reoeived  it  in  his  presence,  ever  actually  passed  out  of  the 
control  of  those  who  brought  it.  TJsman  might,  no  doubt,  have  led 
the  Sub-Begistrar  to  suppose  that  the  Bs.  2,500  \diich  are  said  to 
have  been  there  coimted  were  placed  under  his  control,  notwith- 
atanding  a  secret  artangement  that  the  money  should  remain  under 
the  control  of,  and  be  carried  away  by,  those  Who  brought  it.  This 
is  not  very  incredible  when  Usman's  acknowledgment  a^  to  th^ 
receipt  of  the  Ba.  7,500  is  disbelieved.  No  explanation  is  given 
why  Bs.  2,500,  and  Bs.  2,500  only,  of  the  Bs.  10,000  stated  in  the 
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deed  as  the  oonBideration  diould  be  aotoally  paid  when  TTsman  made  1889 
a  false  statement  as  to  the  Es.  7,600.  Mtthamiud 

Faz-nl-Rahmany  whom  their  Lordships  see  no  reason  to  disbetieve,  Aj^ci^ 
says — "I  know  Muhammad  Usman  and  Mumtaz  Ahmad.  Mu-  ^ubaida 
hammad  TTsman  did  not  get  the  oonsideration-money  oi  the  sale-  J  ait. 
deed  from  Mumtaz  Ahmad  and  others,  in  whose  favour  he  executed 
it.  I  know  this  because  I  went  with  Sahib  Ali  EGhan,  mj  undo, 
at  the  time  of  registration.  When  I  went  to  the  tahsil  I  saw 
Badulla,  tlie  servant  of  Sahib  Ali  TThan,  and  Nanhey  Khan,  the 
servant  of  Ali  Ahmad,  carrying  the  money  in  bags.  I  heard  that 
there  were  Es.  2,500.  Mumtaz  Ahmad  and  Sahib  Ali  Ehaa  went 
inside,  in  presence  of  the  Eegistrar.  I  heard  the  sound  of  the 
money  being  counted.  After  registration  Muhammad  TTsman, 
Sahib  Ali  Elhan  and  Mumtaz  Ahmad  came  away.  The  money  was 
with  the  same  persons  who  carried  it  to  the  tahsil.  These  persons 
first  took  the  money  to  the  tahsil  treasurer,  and  asked  him  to 
receive  it  on  account  of  revenue  due  from  Sahib  Ali  Ehan  and  Ali 
Ahmad.  I  was  present  at  that  time.  The  keasurer  said  that 
the  treasury  was  closed  that  day,  and  the  money  could  not  be 
received.  These  persons  then  went  with  the  money  to  the  house 
of  Firasat  Husain,  and  Sahib  Ali  Ehan  and  I  came  to  the  house  of 
Muhammad  Haji,  where  we  had  put  up.  The  servant  of  Firasat 
Husain  came  at  10  o'clock  on  the  following  day,  and  asked  to  have 
the  money  deposited  in  the  tahsil.  Sahib  Ali  Ehan  and  I  both 
came  to  the  house  of  Firasat  Husain,  and  stayed  there  for  a  short 
time.  Sahib  Ali  Ehan,  Mumtaz  Ahmad  and  I  then  went  to  the 
tahsil,  the  money  being  carried  by  the  same  persons.  Solne  was 
received  on  account  of  revenue  due  from  Sahib  Ali  Ehan,  and  some 
on  account  of  revenue  due  from  Ali  Ahmad.  Mumtaz  Ahmad  is 
the  brother  of  Ali  Ahmad." 

As  to  the  second  issues  the  Subordinate  Judge  has  found  that 
the  deed  of  gift  of  the  12th  February  1879  was  a  fictitious  docu- 
ment and  was  null  and  void.  It  is  not  very  clear  whether  he  meant 
by  the  word  fictitious  that  the  deed  was  executed  without  the  know- 
ledge or  consent  of  Himayat  Fatma.  That  question  is  scarcely 
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1889     msed  by  the  iflsoe  ^  did  the  deed  of  gift  become  null  and  void,  and 
Muhammad       posseBBion  held  in  aooordanoe  therewith?  "   The  finding  of  the 
MuMTAz    Bubordinate  Judge  on  the  third  issue  seems  to  assume  that  thedeed 
was  executed.   Be  tliis  as  it  may,  howeyer,  their  Lordships  see  no 
^  JiS      reason  to  distrust  the  report  of  the  commissioner  who  was  deputed 
by  the  Sub-Begistrar  to  examine  the  old  lady,  and  to  whom  she 
admitted  the  execution.   That  report  was  dated  the  22nd  of  Feb- 
ruary 1879 ;  it  was  believed  by  the  Sub-Begistrar;  and  upon  tiie 
strength  of  it  the  deed  was  registered  on  that  day. 

The  Subordinate  Judge  held  that  the  deed  was  Y<Hd  as  being  a 
gift  of  undivided  property.  He  adds  that  some  of  the  properties 
are  joint,  and  that  such  a  gift  is  invalid  under  the  Muhammadan  law 
Upon  this  point  their  Lordships  would  have  been  glad  to  have  the 
opinion  of  the  High  Court.  In  their  opinion  the  gift  and  posses- 
sion taken  under  it  transferred  the  property  of  Himayat  to  her 
daughter. 

The  opinion  of  the  Subordinate  Judge,  who  was  a  Muhammadan, 
must  be  taken  in  conneotion  with  his  finding  that  the  donee  died 
before  she  could  obtain  possessicm;  but,  for  the  reasons  given  here- 
after, their  Lordships  consider  that  that  finding  was  erroneous. 

The  doctrine  relating  to  gifts  of  mushaa  was  considered  by  this 
Committee  in  the  case  of  Ameeroonnissa  v.  Abedocnnissa  (1)  and  by 
the  High  Court  in  Calcutta  in  Mullick  Ahdul  Quffoor  v.  Mukka 
(2).  The  facts  of  those  cases  differ  from  the  present,  but  they  throw 
light  upon  the  doctrine. 

It  is  unnecessary  for  their  Lordships  to  express  an  opinion  as  to 
whether  the  gift  in  question  was  invalid  or  not,  for  it  appears  that, 
even  if  invalid,  possession  given  and  taken  under  it  transferrod  the 
property. 

The  authorities  relating  to  gifts  of  mushaa  have  been  coUeoted 
and  commented  upon  with  great  ability  by  Syed  Ameer  Ali  in  hi» 
Tagore  Lectures  of  1884«   Their  Lordships  do  not  refer  to  those 
lectures  as  an  authority,  but  the  authorities  referred  to  show  that 
(1)  28      E.,  208.  (2)  1.  L.  R.,  10  Calc,  1112. 
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poBseesioii  taken  tinder  an  myalid  gift  of  mxiBhaa  transfers  the 
property  according  to  the  doctrines  of  both  the  Shia  and  Sunni  Muhammad 
Bohools,  see  pages  79  and  85.   The  doctrine  relating  to  the  ^^J^ 
invalidity  of  gifts  of  mnshaa  is  wholly  nnadapted  to  a  progres-  v. 
sive  state  of  society,  and  ought  to  be  confined  within  the  strictest  ^^^^^ 
rales. 

In  the  course  of  his  judgment  the  Subordinate  Judge  cursorily 
remarks  that  Himayat  was  an  old  lady,  and  was  not  in  the  proper 
enjoyment  of  her  senses. 

There  is  nothing  in  the  evidence  to  show  that  the  latter  portion 
of  that  cusertion  was  well  founded,  nor  was  there  any  issue  upon 
the  subject,  nor  anything  in  the  report  of  the  commissioner  who 
examined  her  as  to  the  execution  of  the  deed,  or  in  the  statements 
of  the  relations  who  identified  her,  to  raise  an  inference  that  she 
did  not  understand  the  nature  and  effect  of  the  deed.  There  was 
nothing  in  the  deed  of  a  complicated  nature  or  which  required  the 
exerdse  of  any  great  mental  powers  to  comprehend  the  meaning  of 
it.  The  disposition  was  a  probable  one.  The  old  lady  and  her 
daughter  and  granddaughters  were  living  together;  both  mother 
and  daughter  were  ill,  and  had  been  suffering  from  an  epidemic. 
Usman,  the  mother's  brother,  was  one  of  her  heirs,  and  the  daughter 
on  the  death  of  the  mother  would  not  have  inherited  any  portion 
of  the  property,  nor  oould  the  mother  have  devised  the  property  to 
her  by  will.  The  property  was  small.  Nothing  could  be  more 
natural  than  that  the  mother  should  desire  that  in  the  event  of  her 
death  her  daughter  and  granddaughters,  if  they  should  survive  her, 
should  continue  in  the  same  moderate  degree  of  comfort  which  they 
had  enjoyed  in  her  lifetime. 

The  lady  had  merely  proprietary,  not  actual,  possession  of  the 
greater  portion  of  the  property,  that  is  to  say,  she  was  merely  in 
receipt  of  the  rents  and  profits.  In  the  deed  of  gift  she  declared 
(on  admission  by  which  Usman  as  her  heir  and  all  persons  claiming 
through  him  were  bound)  that  she  had  made  the  donee  possessor 
of  all  properties  given  by  the  deed;  that  she  had  abandoned  all 
connection  with  them;  and  that  the  donee  was  to  have  complete 
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XB89     control  of  erery  kind  in  leipeet  thareof .  Almad  Hnsain,  the 
MuHimLU)  daughter's  hiwbind,  was  the  general  sianager  of  both  mother  and 
MuKTAz  daughter,  and  would  doubtlesB  take  oar^  that  the  deed  of  gift  should 
^       be  oarried  into  effeot*  Their  Xjordships  have  no  doubt  that  sufficient 
^^K^^   possession  was  taken  on  behalf  of  the  daughter  to  render  the  gift 
effectual.   If  possession  were  once  taken  and  the  deed  of  gift  took 
effect,  no  subsequent  <jiaDge  of  possession  would  invalidate  it. 

On  the  24th  April  1879  Himayat  Fatma  by  special  power-of- 
attomey  appointed  Sheikh  Himayat  Ali  as  her  general  agent  to 
present  and  verify  a  petition  for  mutation  of  names,  and  on  the 
28th  a  petition  was  accordingly  presented  on  her  behalf  by  Himayat 
Ali,  by  which,  after  reciting  the  deed  of  gift  and  ihat  2^ur  Fat- 
ma had  been  put  into  proprietary  possession  of  the  property,  she 
prayed  that  after  expunging  her  name  from  the  GoUectorate  pi^rs 
the  name  of  Zahur  Fatma»  the  daughter,  might  be  entered  therein. 
The  usual  proceedings  were  adopted,  and  on  the  5ih  June  1879  a 
parwina  was  issued  by  the  Assistant  Collector  to  the  tahsfld&r,  by 
which  he  was  requested,  amongst  other  things,  to  have  the  petition 
prodaimed  and  to  cause  an  inquiry  as  to  possession  to  be  made. 
This  was  done,  and  on  the  27tb  July  the  village  patwiri  reported 
that  Himayat  Fatma  had  made  a  deed  of  gift  of  her  own  rights  to 
her  daughter,  Zahur,  and  that  the  latter  had  obtained  possession  of 
the  same  in  the  place  of  Himayat  Fatma,  her  mother.  On  the28(li 
July  the  tah&sfld&r  reported  that  he  had  caused  the  notification  to  be 
proclaimed,  and  that  it  was  evident  from  the  report  of  the  patw&ii 
that  jUbxt  Fatma  had  obtained  possession  of  the  prepay  spedfied . 
in  the  gift  in  the^plaoe  of  Himayat  Fatma. 

Notwithstanding  the  proclamation,  neitilier  XJsman  nor  any^ 
oth^r  person  raised  my  objection  to  the  mutation,  and  apoordingly 
on  the  4th  Febmazy  1880  an  order  for  the  mutation  of  names  was 
gilanted. 

Zfijaw  Fatma  died  on  the  3rd  of  December  1879,  and  Himayat 
Fatma,  her  mother,  on  the  4th  January  1862.  The  order  for 
mutation  was  consequently  after  the  death  of  Zahur.  Mutation  of 
names  in  the  CoUector's  o£Bice  was  not  actually  necessary  to  oom-^ 
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plete  the  tpanfifer  of  possession  under  the  deed  of  gift.   But  the  X889 
ordey  for  mutation  is  important  as  showing  that  no  objection  was  j^uhammad 
made  to  the  mutation,  and  that  the  report  of  the  patwari  made  Muxtaz 
during  the  lifetime  of  Zahur  aa  to  the  execution  of  the  deed  of  gift  ^^^^ 
and  of  the  transfer  of  possession  imder  it  which  had  been  adopted  ^j^^^ 
by  the  tahsildar  was  also  adopted  and  acted  upon  by  the  Deputy 
Collector. 

Their  Lordships  have. no  doubt  that  upon  the  evidence^  and 
especially  in  the  absence  of  any  objection  by  Usmon  in  the  lifetime 
of  2iahur,  the  Subordinate  Judge  ought  to  have  found  the  second 
issue  in  favour  of  the  def endants,  and  their  Lordships  do  so  now. 

The  reasons  of  the  Subordinate  Judge  in  support  of  his  finding 
thaiti  the  donee  died  before  she  obtained  possession  are  weak  and 
unfbTailing.   First,  he  relies  upon  five  decrees  in  suits  brought  in  the 
name  of  Himayat  Fatma  for  r^t  which  accrued  after  the  date  of 
the  deed  of  gift,  and  also  upon  one  payment  of  revenue  made  in  her 
name  on  the  26th  November  1879}  but  the  suits  were  commenced 
and  the  revenue  paid  before  the  mutation  of  names  in  the  OoUector's 
office  at  a  time  when  actions  for  rent  and  payment  of  revenue 
would  in  all  probability  be  brought  and  made  in  the  name  of  the 
person  entered  as  the  proprietor  iin  the  Collector's  book.  A 
similar  remark  applies  to  the  order  of  the  Assistant  Collector 
in  January  1880,  in  which  he  speaks  of  Himayat  Fatma  as 
the  person  in  possession.   This  order,  it  should  be  remarked,  was 
made  after  the  reports  of  the  patwari  and  of  the  tahsUdilr  that 
Zahur  was  in  possession,  but  before  they  had  been  adopted  by  the 
Assistant  Collector  and  the  order  for  mutation  made.   Then  the 
Subordinate  Judge  makes  a  point  of  Himayat's  continuing  to  occupy 
one  of  the  pucka  houses  intended  ios  females  included  in  the  deed 
of  gift,  as  if  the  daughter  after  she  had  obtained  possession  under 
the  deed  of  gift  wou]d»  in  order  to  complete  her  title,  have  turned 
her  mother  out  of  the  premises  altogether,  and  have  refused  to 
allow  her  to  continue  to  occupy  the  house  in  which  she  had  pre* 
viously  lived  at  a  time  when  one  moiety  belonged  to  herself  and 
the  other  to  her  daughter.   Such  an  argument  ia  ae  fntile  as  the 
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1889  following  one,  wherein  he  says :  "  The  revenue  receipt  ia  filed  as 
MuHAMMU)  ""^  No.  136,  with  the  record.   At  the  first 

MuxTiE  page  of  the  deed  of  gift,  the  last  paoka  house  intended  for  females 
is  entered  as  oooupied  by  the  donor,  who,  having  made  a  gift  of  it, 

^  Ji^^^  continued  to  occupy  it  herself.  How  can  such  a  gift  be  valid  P 
A  very  strong  reason  to  believe  the  gift  to  be  &lse  is  that,  if  Zahur 
Fatma  had  become  the  absolute  owner  and  acquired  posseeaion 
under  the  gift,  two  things  must  needs  hi^ve  happened  after  her 
death,  namely,  in  the  first  place,  her  husband,  Ahmad  Huaain, 
would  not  have  taken  any  proceeding  tending  to  set  aside  the  gift, 
because  his  object  to  aoquire  the  property  had  been  obtained.  Some 
of  the  property  would  devolve  on  him  and  some  on  his  daughters, 
andasisth  share  only  would  go  to  the  mother.  So  he  would 
have  contented  himself  to  take  steps  to  acquire  only  that  onenaspcth 
share,  and  would  not  have  troubled  himself  about  the  rest.  But 
he  did  not  do  so.   He  took  stq)s  to  acquire  the  whole  property." 

As  though  a  fraudulent  attempt  on  the  part  of  Ahmad  Husain 
to  aoquire  the  whole  property  for  himself  instead  of  only  a  portion 
of  it  was  a  strong  argument  in  the  face  of  all  the  other  evidence 
to  prove  that  the  deed  of  gift  was  false  and  had  no  existence  at  alL 
It  is  unnecessary  to  refer  to  the  other  arguments  of  the  Subordinate 
Judge  in  support  of  his  finding  on  the  second  issue.  They  are 
utterly  valueless. 

That  Ahmad  Husain  was  not  the  honest  man  that  the  Sub- 
ordinate Judge  treats  him  to  have  been,  who  would  have  contented 
himself  to  take  steps  to  acquire  the  sixth  share  which  went  to  the 
mother,  and  would  not  have  troubled  himseU  about  the  rest,  tt 
shown  by  the  plaintiffs*  (appellants')  own  case,  for  it  is  there  said: 

Ahmad  Husain,  alleging  a  parol  gift,  without  date,  from  Himayat 
Fatma  to  himself,  applied  seven  days  after  his  wife's  death,  t.  e., 
on  the  10th  December  1879,  for  the  transfer  of  possession  in  a 
number  of  villages  from  Himayat  to  him  in  accordance  with  that 
alleged  gift,  and  at  the  same  time  he  applied,  in  fraud  of  his  own 
daughters,  for  the  transfer  to  him,  as  heir  of  his  deceased  wife,  of 
her  share,  and  obtained  various  collusive  and  false  reports  firosk 
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kanungos  and  other  native  looal  offioersi  and  an  order,  dated  the 
19th  November  1880,  for  the  registration  of  his  own  name  in  res- 
pect of  the  entire  estates  of  Himayat  and  of  2iahur.  It  is  sufficient 
to  say  here,  of  those  proceedings,  that  the  first  Court  has  found,  and 
there  is  now,  as  is  submitted,  no  question  remaining,  that  the  claims 
of  Ahmad  Husain  to  the  properties  now  in  suit  were  unfounded 
and  *  improper/ 

The  appellants  rely  on  Ahmad  Husain's  having,  from  Himayat's 
death  to  the  time  of  his  own  death,  remained  in  possession  under  an 
order  of  the  10th  November  1880  for  mutation  of  names,  and  on  the 
first  four  defendants,  his  daughters,  having,  upon  his  death,  applied 
for  mutation  of  names  to  themselves  as  his  heirs;  but  this  argument 
does  not  assist  the  plaintifi's  case,  for  the  order  of  the  19th  Novem- 
ber was  obtained  with  the  assent  of  the  daughters  of  Zahur,  and 
subject  to  the  following  proviso.  In  their  petition  of  the  4thFebu- 
ruary  1880,  speaking  of  their  father,  Chaudhri  Ahmad  Husain,  they 
say:  ^'Husaini  Jan  and  Hajira  Jan  having  filed  a  petition  in  the 
tahsU  of  Etah  for  the  entry  of  their  names  instead  of  that  of  their 
mother,  2iahur  Fatma,  and  having  included  therein  our  names  also, 
we  submit  that  we  and  the  objectors  are  five  own  sisters  and  are 
the  heirs  and  proprietors  of  the  property  of  our  deceased  mother, 
and  with  our  consent  our  father,  Ahmad  Husain,  continues,  as  usual, 
in  possession  of  the  villages,  and  he  too  is  an  heir  of  the  deceased 
with  right  of  inheritance  to  her  property.  The  said  Chaudhri  and 
we  are  joint,  and  possession  by  him  is  our  possession.  We  therefore 
have  no  objection  to  his  name  being,  during  his  life,  entered  instead 
of  ours;  but  with  this  proviso  that  such  arrangement  be  now  made 
that  our  shares  be  saved  from  other  claimants,  and  that  we  do  not 
thereby  ever  lose  our  rights ;  and  he  must,  during  his  lifetime,  pro- 
vide for  us  properly.  We  accordingly  submit  that,  with  the  above 
proviso,  the  name  of  Chaudhri  Ahmad  Husain  be  entered  instead 
of  ours." 

Upon  the  whole  their  Lordships  will  humbly  advise  Her  Majesty 
to  reverse  the  decree  of  the  Subordinate  Judge  and  both  the  decrees 
of  the  High  Court,  to  order  the  plaintiffs  to  pay  to  all  the  defend- 
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im     afiti,  exoept  the  repree^ufaitif  ef  of  KuhavuDoad  Usman,  who  is  deod» 
^MuMTi!a  ^  their  ooite  in  the  Oourtft  below,  thet  a  finding  be  entored  for  the 
Ahxab   delendanta  on  the  fijst  ieaue  that  the  amount  of  the  ooojiideratieii 
ZubIida  and  that  the  Bs  3,500  were  tak^  baok;  and  upon 

Jax.  the  aeoond  isfiae,  that  the  deed  of  gift  in  favour  of  Zahur  Fabaa 
was  executed  with  the  authority  of  Himayat  Fatma,thatpoaeefl8ion 
was  taken  under  it,  and  held  in  aooordance  therewith,  and  that  the 
possession  taken  under  the  deed  transferred  the  property ;  and  that 
upon  those  findings  a  decree  be  given  for  the  defendants,  and  that 
it  is  unneoeasary  to  leooiti  any  finding  upon  the  other  issues. 

The  appellants  must  pay  the  costs  of  the  appeal  to  Her  Majesty 
in  Oounoil. 

Appeal  eUsmtMed. 

Solicitors  for  the  appellants :  Messrs.  Barroto  and  Sogers. 

Solicitors  for  the  first  six  re^ondents:  Messrs.  Waikins  and 
Lattey. 


CEIMINAL  BEYISIONAL. 

1889   

If  ay  30. 

  Btfore  Mr,  JuHki  Brodkunt, 

SUKHIK  (FmvQKBB)  «.  P£AR£  LAL  (otpoma  pa»t). 

Code^  s.  488. 

The  word  *'oriieltj"  'm  i,  488  of  the  Crioainal  Procedure  Code  is  not  neees- 
sarily  limited  to  personal  violence.  Kelly  Y.KeUy  (1)  and  Tomkime  t.  Tom- 
k%n»  (2)  referred  to. 

This  was  a  reference  under  s.  438  of  the  Criminal  Procedure 
Code  by  the  Sessions  Judge  of  Allahabad.  The  facts  are  sufficient- 
ly stated  in  the  judgment  of  the  Court. 

Babu  JogMro  Nath  Chuudhri  for  the  petitioner  Musammat 
Sukmio* 

Mr.  C.  Dillon  for  Peare  Lai. 

Bbophvb^,  J.-^I  concur  with  the  Sessions  Judge  that  this  case, 
which  hsA  been  brought  by  a  wife  against  her  husband,  under  8.488 
(1)  L.      2  P.      69,     (3)  1  8.  *  T.,  168. 
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of  tlie  Cmoinal  Prooadure  Code,  for  maintenanoe,  Im  been  di0po8ed  18S9 
of  by  the  Mjagiatrate  in  too  summary  a  manner  JIukmiit 

It  is  alleged  that  the  Magistrate  did  not  allow  the  examination-  Pbabb^  Lai». 
in-chief  of  the  petitioner  to  be  conducted  by  her  pleader,  that  he 
himself  asked  her  only  a  few  preliminary  questions,  that  he  refused 
to  examine  any  of  her  witnesses,  and  that  he  rejected  her  application 

because  she  only  alleges  three  occasions  of  ill-treatment,  and  the 
last  of  these  w£L9  a  year  ago, but  that  if  the  petitioner,  who  is  a 
native  lady  unaccustomed  to  appear  in  the  Courts,  was  examined 
with  patience  and  consideration  she  would  be  able  not  only  to  show 
tiiat  she  still  bears  the  scar  of  a  wound  inflicted  by  her  husband,  but 
that  she  with  the  assistance  of  her  witnesses  would  prove  that  her 
husband  has  habitually  treated  her  with  cruelty. 

If  the  petitioner  can  prove  the  latter  aU^gation9,  she  will  be  en- 
titled under  the  provisions  of  s.  488  of  the  Criminal  Procedure 
Code  to  receive  an  allowance  from  her  husband. 

The  Magistrate  appears  to  have  thought  that  nothing  except 
personal  violence  would  constitute  "  cruelty  "  within  the  meaning 
of  the  section  above  mentioned ;  but  that  is  not  so.  There  can  be 
legal  cruelty  without  the  use  of  actual  physical  violence  by  the  hus- 
band towards  the  wife,  as  is  shown  in  Kelly  v.  Kelly  (1),  where  it 
was  held, — "  If  force,  whether  physical  or  moral,  is  systematically 
exerted  to  compel  the  submission  of  a  wife  to  such  a  degree  and 
during  such  a  length  of  time  as  to  injure  her  health  and  render  a 
serious  malady  imminent,  although  tiiere  be  no  physical  violence 
such  as  would  justify  a  decree,  it  is  legal  cruelty  and  entitles  her  to 
a  judicial  separation.*'  And  in  Tomkins  v.  Tomkins  (2)  the  Judge 
Ordinary  observed  that  whether  there  had  or  had  not  been  cruelty  was 
a  question  of  fact.  •  "  The  Court  will  direct  the  jury  in  cases  coming 
before  a  jury,  what  acts  constitute  legal  mielty,  and  they  will  have 
to  find  whether  the  acts  done  are  cruelty  or  not,  and  the  question 
is  whettiOT  "  the  husband  has  so  treated  his  wife  and  so  manifested 
his  feelings  towards  her  as  to  have  inflicted  bodily  injury,  to  have 
caused  reasonable  apprehension  of  bodily  suflEering,  or  to  have  injured 
(I)  ti.  E.,  2  P.  D.,  69.      (2)  1  8.  &  T.,  168. 
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1889  health."  I  set  aside  the  Magistrate's  piooeedings  and  I  direct 
BuKMiN  evideuoe  of  the  petitioner  and  her  witnesses  and 

V-       otherwise  dispose  of  the  case  in  aooordanoe  with  law  and  the  above 
'  remarks,  after  haying  recorded  a  finding  whether  or  not  LalaPeare 
Lai  has  habitually  treated  his  wif  e,  the  petitioner)  with  omelty^ 


'1889  APPELLATE  CIVIL. 

J%ly  24   

BtfoTt  Sir  John  Edge,  Kt,,  Chief  Justice  and  Mr.  Justice  Straigkt. 

BUDDHU  L  AL  (dbcebi-holdbb)  v.  BBKEHAB  DAS  (judombht-dbbtob)  * 

Execution  qf  decree-'Decree payable  hy  instalments^DtfauU-^Waiver^ 

Limitation, 

A  decree  was  made  for  payment  of  the  decretal  amount  by  monthly  instal* 
ments  running  oyer  a  period  of  twelve  years ;  and  it  was  provided  that  on  de- 
fault the  decree-holder  might  execute  the  decree  as  a  whole  for  the  balance 
then  due.  In  1883  a  default  was  made,  and  in  1884  the  decree-holder  filed 
an  application  for  execution  in  re  spect  thereof,  but  did  not  proceed  with  it^ 
and  continued  to  receive  the  month  1  y  i nstalments.  In  1887  he  made  another 
application  for  execution,  in  which  he  relied  on  the  same  default 

Held  that  the  default  if  it  was  one  had  been  waived  by  the  decree-holder, 
and  that  such  waiver  was  a  good  defence  to  the  present  application.  Mum- 
ford  V.  Feal  (1)  and  Atmutullak  Dalai  v.  Eally  Chum  Mitter  (2)  distinguish- 
ed. 

This  was  an  appeal  under  s.  10  of  the  Letters  Patent  from  the 
following  judgment  of  Tyrrell,  J. : — 

Tybrell,  J. — This  is  a  very  simple  ease»  The  parties  agreed,  and 
an  order  of  Court  was  made,  that  the  jndgment-debtor  should  satisfy 
the  deeree-holder's  elaim  against  him  by  monthly  payments  of  two 
rupees  to  be  followed  by  the  payment  of  suoh  a  sum  in  the  twelfth 
year  after  the  deoree  as  would  dear  off  the  entire  elaim  of  thedeoree- 
holder.  The  deoretal  order  to  this  effect  was  made  on  the  16th  May 
1881,  and  this  deoretal  order  did  not  state  from  what  date  to  what 
date  each  instalment  was  to  be  reokcmed ;  that  is  to  say,  it  was  not 
recorded  whether  the  months  were  to  be  oonnted  from  the  16th  May 
1881,  to  the  16th  June  1881,  and  so  on  for  future  time,  or  whe« 

*  Appeal  under  s.  10  of  the  Letters  Patent. 
(1)  I.  L.  B.,  2  AU.,  867.      (2)  I.  L.  B.,  7  Calc.,66. 
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ther  the  word  "monthly**  meant  from  the  Ist  of  each  month  to  the  i88t 
last  day  of  each  month  suheequent  to  the  1 6th  May  aforesaid.   The  ^^pp^u 
effect  was  that  the  judgment-debtor  regularly  on  the  16th  of  each  Lal 
month  paid  his  two  rupees  to  the  decree-holder  down  to  the  month  Bbkkhab 
of  December  1884.  That  instahnent  of  two  rupees  for  November-  1^^«- 
December  1884  was  not  taken  into  his  possession  by  the  decree- 
holder  until  the  18th  or  19th  December  1884.   Subsequent  to  that 
month  it  is.found  by  the  Lower  Appellate  Court  that  the  decree-holder 
continued  to  take  his  two  rupees  a  month  regularly  from  his  judg- 
ment-debtor. Under  the  drcmnstances  the  Lower  Appellate  Couit^ 
agreeing  with  the  Court  of  first  instance,  has  found  that  the  decretal 
order  was  ambiguous  in  respect  of  the  precise  date  for  the  payment 
of  the  instahnentsy  so  that  tiie  Courts  were  unable  to  say  with  cer- 
tainty whether  the  16th  of  each  month  was  the  only  date  upon 
which  the'payment  could  be  made  in  conformity  with  the  decretal 
order ;  and  the  Lower  Appellate  Court  further  found  that  if  there 
had  been  any  irregularity  in  the  payment  for  December  1884, 
it  would  not  disentitle  the  judgment-debtor  to  the  advantages  of 
the  instalment  arrangement,  inasmuch  as  the  decree-holder  waived 
his  right  to  execute  the  entire  decree,  and  obtained  a  new  agree- 
ment from  Ins  judgment-debtor,  whereunder  he  continued  to  take 
monthly  instalments  from  him  as  before  the  month  of  December 
1884. 

The  learned  Judge  in  first  appeal,  therefore,  decided  that  the 
application  made  by  the  decree-holder  now  long  after  the  condoned 
irregularity  of  December  1884,  to  execute  the  entire  decree  because 
of  the  judgment-debtor's  default  to  pay  his  instalments,  should  not 
be  allowed.  I  entirely  concur  with  the  Court  below.  Li  the  first 
place,  I  agree  that  there  is  no  evidence  that  the  16th  of  each  succes- 
sive month  was  the  only  legal  date  for  the  payment  of  the  instal- 
ment. Li  the  second  place,  I  cannot  disturb  the  finding  of  the 
Lower  Appellate  Court  on  the  fact  of  waiver.  It  is  true  that  a  ques- 
tion of  law  is  involved  in  the  finding  of  waiver,  but  that  is  no  reason 
for  thinking  that  the  Lower  Appellate  Court  has  erred  in  arriving 
on  the  evidence  before  it  at  the  finding  it  has  come  to.  Thirdly, 
there  is  another  reason  for  upholding  the  decision  of  the  lower  Court, 
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whidi  V  to  be  toxoA  in  ihe  droaiiketoioe  tlwt  the  Coiart  exeocdsiiig- 
the  dearee  osoertained  from  the  evidanee  before  it  that  the  paymeiifc 
of  two  rapees  for  Deoember  1884  was  tendered  hy  the  juc^puent- 
debtor  to  the  deoree-holder,  who  designedly  delayed  acoeptanoe  of 
the  same  in  order  to  build  ap  for  hima^  the  matenals  for  the  pre- 
tension he  now  pnts  forward  to  break  up  the  instalment  anangemeni 
and  etiforoe  the  ezeoatioQ  of  his  deoaree  as  a  whole.  I  cUsmiss  the 
appeal  with  eosts. 

From  this  decision  the  deoree-holder  appealed  under  s.  10  of  the 
Letters  Patent. 
Pandit  Sundar  Lai  tar  the  appellant 
Mr.  J.  Simeon  tot  the  respondent. 

'EuQUj  O.J. — ^In  this  case  a  decree  by  consent  was  made  for  pay- 
ment of  the  decreed  amount  by  monthly  instalments  running  oyer 
twelve  years.  It  was  provided  that  on  default  the  creditor  might 
execute  the  decree  as  a  whole,  that  is,  for  the  balance  then  due.  In 
1883,  what  the  appellant  here,  who  was  the  creditor,  calls  a  defouli 
was  made. 

Apparently  he  prevented  the  payment  being  made  on  the  stipulat- 
ed day.  He  subsequently  received  instalments  on  the  day  fixed^ 
assuming  that  that  day  was  the  16th  of  the  month,  or  if  not  on 
some  other  day :  at  any  rate  he  received  the  instalments  which  were 
|>aid  down  to  the  date  of  the  filing  of  the  present  application  for 
execution  on  the  30th  of  January  1887.  The  date  of  the  defaul 
on  which  he  relied  was,  we  are  informed,  the  16th  December  188S. 
He  had  filed  an  application  in  1884  for  execution  in  respect  of  that 
default,  but  did  not  proceed  with  it.  It  is  contended  here  that  he 
oan  now  rely  on  the  default  of  the  16th  Decomber  1883.  In  my 
opinion  he  waived  that  default  if  it  was  one.  It  is  contended 
on  his  behalf  that  there  could  be  no  waiver.  The  case  of  Mumford 
V.  Peal  (1)  has  been  dted,  and  also  the  case  of  Amutullah  Dalai  v. 
Kally  Churn  Mitter  (2).  The  case  in  this  Court  turned  on  the 
somewhat  peculiar  facts  of  the  case,  and  does  not,  I  think,  apply. 
The  case  in  the  Calcutta  Court  was  a  question  of  limitation,  and 
(1)  L  L.  E.,  3  AIL,  857.  (2)  L  L.  E.,  7  Calc,  66. 
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looking  to  the  judgment  of  the  Judges  there,  I  do  iloi  think  that 
they  would  have  held  there  could  be  no  6uch  waiver  as  has  been  BumhuLu. 
contended  for  here.  I  think  that  at  69  can  be  gathered  an  ^^^^^^^ 
indication  of  what  those  Judges  would  possibly  have  said  in  this  p^g. 
case.  In  dealing  with  cL  (6)  of  art.  179.  sch.  ii,  Limitation  Act 
(XV  of  1877),  they  drew  the  distinction  between  the  execution  of  a 
decree  as  a  whole  and  the  case  of  certain  sums  to  be  paid  at  dates 
certain.  They  say :  But  the  decree  nowhere  directs  that  the  pay- 
ment of  the  whole  amount  outstanding  shall  be  made  at  a  certain 
date.  It  only  gives  the  decree-holder  the  option  of  applying  for 
execution  of  the  whole  decree  still  unsatisfied,  upon  the  occurrence 
of  default  in  three  of  the  prescribed  instalments.  Under  the  decree, 
therefore,  the  decree^holder  had  several  courses  open  to  him,  subject, 
of  course,  to  the  rules  of  limitation. In  cases  of  this  kind  I  am 
of  opinion  that  where  there  has  been  a  de&ult  which  would  entitle 
the  deoree-*holder  to  execute  the  decree  as  a  whole,  he  must  do  so 
within  three  years  of  the  default.  But  if  he  does  not  choose  to 
execute  the  decree  as  a  whole,  he  can  go  on  receiving  the  instal- 
ments at  the  time  fixed  for  the  receiving  of  the  instalments ;  and  if, 
any  of  those  instalments  are  not  paid,  he  can,  within  three  years 
execute  the  decree  for  that  instalment.  I  do  not  think  thai  the 
Calcutta  Oourt  in  the  case  to  which  I  have  referred  is  against  the 
view  of  the  law  which  I  hold.  I  am  dearly  of  opinion  there  was  a 
waiver  here,  and  that  that  waiver  is  an  answer  to  the  application 
to  execute  the  decree  as  a  wholoi  and  that  this  appeal  should  be 
dismissed  with  costs. 

Straight,  J.— I  am  of  the  same  opinion.  My  brother  Tyrrell, 
before  whom  this  appeal  came  from  .the  dedsioii  of  the  Judge  of 
Mainpuri,  was  of  opinion  that  the  decisions  of  the  two  lower  Courts 
were  right  in  holding  that  after  the  month  of  December  1883,  when 
the  decree-holder  said  the  default  was  made  by  the  judgment-debtor, 
the  decree-holder  had  received  from  his  judgtnent-debtor  no  less  than 
three  years'  monthly  instalments,  and  that  while  he  had  in  fact,  on 
the  2nd  of  January  1887,  accepted  the  last  monthly  instalment 
of  two  rupees,  he  nevertheless  came  into  Court  on  the  3rd  of  the 
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1889  Bcme  month  with  this  applioation,  treating  the  matter  as  if  nothing 
BuddhttLai  ^       interim,  and  going  back  to  the  month  d 

«.  Deoember  1883  as  the  date  of  the  default  which  had  been  the  ground 
of  the  original  application  for  the  execution  of  the  whole  decree.  If 
the  argument  of  the  learned  pleader  for  the  decree-holder  were 
carried  to  its  logical  conclusion,  he  mij^t, by  merely  filingan  appli- 
cation every  three  years,  have  gone  on  receiving  instalments  till  the 
eleventh  year,  and  then  have  come  in  and  asked  for  the  execution 
of  the  whole  decree,  which  seems  to  me  absurd.  There  is  enough 
stated  in  the  judgments  of  the  two  first  Courts  to  satisfy  me,  as  it 
satisfied  my  brother  Tyrrell,  and  satisfies  the  learned  Chief  Justice^ 
that  there  was  a  waiver  by  the  decree-holder  of  his  right  to  execute 
his  whole  decree  in  respect  of  the  alleged  defiiult  in  December  1883. 
I  may,  however,  add  that  the  two  first  Courts  on  the  evidence  came 
to  the  conclusion  that  there  never  was  any  real  default  at  alL  On 
that  finding  alone  my  brother  Tyrrell  was  right.  The  appeal  ia 
dismissed  with  costs. 

Appeal  dismissed. 


1889  Before  Sir  John  Edge,  Kt,,  Chirf^  Justice,  and  Mr.  Justice  TSfrrelt. 

August  5.       BAJ  SINGH  ksi>  aitotheb  (JuDOiuiin-DBBTOBB)  v.  PABMANAND 

(Dbcbeb-holdbb).* 
Mortgage^Deoree  for  sale  of  mortgaged  property — Decree  not  satisfied 
saleSecovery  of  balance  due  on  mortgage^Act  IV  <f  l^%(Trantfer  of 
Property  (Act),  ss.  88,  89,  90. 

The  decree  oontemplated  hj  n.  90  of  the  Transfer  of  Property  Act  (IV  of 
1882)  can  be  made  in  the  suit  in  which  the  decree  for  sale  waa  pasaed ;  and 
it  is  not  necessary  to  institute  a  fresh  snit  to  obtain  such  decree. 

This  was  an  appeal  from  a  decree  of  the  District  Judge  of  Ali- 
garh  reversing  a  decree  of  the  Mimsif  of  HavelL  The  judgment 
of  the  District  Judge  waa  as  follows  : — 

^*  In  this  case  the  appellant  had  obtained  a  decree  against  the 
respondents  as  legal  representatives  and  heirs  of  a  mortgagor  under 
the  terms  of  s.  88  of  the  Transfer  of  Property  Act.   The  mortgaged 

•  Second  Appeal  No.  1099  of  1888  from  a  decree  of  H.  F.  fiyans,  Esq., 
District  Judge  of  Aligarh*  dated  the  4th  July  1888,  reversing  a  decree  u£ 
MaolTi  Saiyid  Akbar  Husain,  Munsif  of  HaTeli,  dated  the  21  st  March  1889. 
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property  was  eyentually  brought  to  fiale,  but  the  proceeds  were  1889 
inauflBoient  to  Batisfy  the  decree  debt.   The  decree-holder  then  Sitoh 
applied  praying  that  the  Court  would  pass  a  further  decree  under  j^j^j^^^^^ 
8.  90  of  that  Act  for  the  balance  due  on  the  mortgage.  The  Mun- 
sif,  relying  on  the  case  of  Pran  Kuar  v.  Durga  Prasad  (1),  refused 
the  application.   But  that  case  is  not  to  the  point,  the  original 
decree  haying  been  issued  in  1881  before  the  passing  of  the  Transfer 
of  Property  Act.   The  respondents  contend  that  as  in  the  decree 
against  them  no  order  was  passed  that  any  other  property  them  that 
charged  with  the  debt  should  be  sold,  the  provisions  of  ss.  13  and  43 
do  not  allow  the  daim  now  made  by  the  appellant.   If  the  proceed- 
ings under  s.  90  of  the  Transfer  of  Property  Act  could  be  described 
as  a  fresh  suit,  s.  43  would  apply.   But  reading  ss.  88,  89  and  90 
of  that  Act  together,  it  is  clear  that  they  contemplate  a  further 
decree  in  the  same  suit,  when  the  proceeds  of  the  sale  are  insufficient 
to  satisfy  the  debt.   The  language  of  s.  88  of  the  Transfer  of 
Property  Act,  and  the  form  of  a  decree  for  the  sale  in  a  suit  by  a 
mortgage,  No.  128  in  sch.  lY  of  the  Code  of  Civil  Procedure,  aud 
the  form  for  a  decree  under  s.  88  of  the  Transfer  of  Property  Act 
as  issued  by  the  High  Court,  agree  in  omitting  any  reference  to  the 
relief  to  be  granted  to  the  plaintiff  in  the  event  contemplated  by  s. 
90  of  the  Transfer  of  Property  Act.   The  decree-holder  is  entitled, 
to  have  a  further  decree  under  s.  90  of  the  Transfer  of  Property  Act, 
if  the  balance  is  l^ally  recoverable  from  the  defendants.   The  case 
must  therefore  be  remanded  to  the  lower  Court  for  the  determination 
of  this  issue ;  and  if  it  be  determined  in  favour  of  the  appellant,  for 
the  passing  of  a  decree  under  s.  90  of  the  Transfer  of  Property  Act. 
The  appeal  is  admitted.  The  case  is  remanded  under  s.  562  of  the 
Civil  Procedure  Code  to  be  disposed  of  with  reference  to  the  remarks 
made  above.  The  costs  of  this  appeal  will  follow  the  costs  of  the 
application  to  the  lower  Court." 

The  judgment-debtors  appealed  to  the  High  Court. 
Babu  Jogindro  Nath  Chaudhri  for  the  appellants. 
Pandit  Sundar  Lall  iot  the  respondent. 

(1)  I.  L.  E.,  10  AH.,  127. 
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1989         Edge,  0  J.^  and  Ttrbkll,  J.— The  onl j  point  in  this  oase  is 
Kaj  Sinoh  wli^*^  ^®  decree  contemplated  by  s.  90  ci  the  Transfer  of  Pro- 
V'      perty  Act  oan  be  made  in  the  suit  in  whioh  the  decree  for  sale  was 
'  passed,  or  whether  a  fresh  suit  must  be  instituted  to  obtain  such 
decree.   There  is  nothing  in  the  Act  to  suggest  that  a  fresh  suit  is 
necessary ;  and  there  is  everything  to  suggest  that  it  is  not   If  it 
were  intended  that  a  fresh  suit  should  be  brought,  that  intention 
would  have  been  given  effect  to  by  the  intioduotion  of  appropriate 
words  into  s.  90. 

We  dismiss  the  appeal  with  costs  (1). 

Appeal  dimkud. 


1 A  Jwtice  Straight  and  Mr.  Jwtiee  Tyrrdt. 

Avguit  14.        BANWABI  LAL  (Plaintiff J  v.  8AMMAN  LAL  {DtfencUmt)^ 

Civil  Procedure  Code,  ss.  662,  fbU--*'8uit" 

8.  562  of  the  Oivil  Procedure  Code  authorizes  a  remand  only  where  the 
entire  suit  and  not  merely  a  portion  of  it  has  been  disposed  of  by  the  Court 
below  upon  a  preliminary  point. 

The  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

Mr.  Amiruddin  for  the  appellant. 
Mr.  Simeon  for  the  respondent 

StbaighT)  J. — ^This  is  an  appeal  from  an  order  of  remand*  The 
suit  brought  by  the  plaintiff-respondent  was  one  in  which  he  daimed 
two  reliefs :  first,  he  asked  for  an  injunction  to  defendant,  restraining 
bim  from  interfering  with  his,  the  pleuntiff 's,  erection  upon  the  roof 
of  his  own  house  of  certain  buildings ;  secondly,  he  claimed  a  right 
of  easement  over  the  roof  of  the  defendant's  house  in  order  to  give 
bim  access  to  the  roof  of  his  own  house.  The  first  Court  decreed  the 
plaintiff's  claim  for  an  injunction,  but  as  to  his  second  head  of  oUdm, 
it  said  that  upon  the  face  of  the  plaint  the  statement  of  the  ease* 
ment  claimed  was  so  inadequate  and  unsatisfactory  that  it  was  impos- 

*  First  Appeal  No.  66  of  1889  from  an  order  of  Maulvi  Saijid  Mnhammad, 
Subordinate  Judge  of  Saharanpur,  dated  the  20th  April  1889. 

(1)  See  also  Sonatun  Shah  v.  Alt  Newaz  Khan,  I.  L.  B.,  16  Calc,  423. 
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Bible  for  it  to  enter  into  the  question  thereby  raised.  Aeoordingly 
it  decreed  the  plaintifE's  claim  in  part  and  dismissed  it  in  part.  The  Sahwaju 
plaintiff  appealed  to  the  Subordinate  Judge  and  the  defendant  filed 
an  objection  as  to  the  order  of  the  first  Court  in  the  matter  of  coats.  SakmiiI 
The  learned  Subordinate  Judge  upheld  the  decision  of  the  first  Cotirt 
in  regard  to  the  first  head  of  relief  sought  by  the  plaintiff,  but  he 
was  of  opinion  as  to  the  first  Court's  dismiRfial  under  the  second  head 
that  the  reasons  given  were  insufficient  and  unsatisfactory,  and  that 
it  ought  to  have  tried  the  case.  Thereupon,  as  regards  this  second 
head  of  daim,  the  Subordinate  J udge  made  an  order  under  s,  562  of 
the  Civil  Procedure  Code.  That  order  is  assailed  by  Mr.  Amiruddin 
for  the  defendant.  His  contention  is  that  under  the  law  the  Sub- 
ordinate Judge  had  no  power  to  make  a  general  order  of  remand, 
and  that  the  suit  had  not  been  disposed  of  on  a  preliminary  point, 
but  that  only  t^part  of  the  suit  had  been  disposed  of  on  a  prelim- 
inary point,  and  s.  562  was  inapplicable.  I  think  this  contention  is 
sound.  We  are  told  by  s.  564  of  the  Civil  Procedure  Code  that  a 
<)ase  shall  not  be  remanded  for  second  decision,  except  as  provided 
in  s.  562."  We,  therefore,  have  to  look  to  see  whether  this  case 
does  fall  within  the  four  comers  of  that  section*  We  must  take  the 
words  of  the  statute  as  we  find  them ;  and  the  words  of  that  section 
are  these If  the  Court  against  whose  decree  the  appeal  is  madei 
has  disposed  of  the  suit  upon  a  preliminary  point,  &c."  Now  the 
word  used  there  is  in  distinct  and  precise  terms  the  mit  y"  it  does 
not  say  any  portion  of  the  suit  or  any  part  of  the  relief  claimed  in 
the  suit,  but  the  word  suit  is  used.  I  take  it  to  mean  that  where  a 
suit  in  its  entirety  has  been  thrown  out  by  a  first  Court  upon  a  pre- 
liminary point,  under  these  circumstances,  and  these  circumstances 
only,  has  the  Appellate  Court  power  to  remand  it  under  s.  562  of  the 
Civil  Procedure  Code.  I  hold,  therefore,  that  Mr.  Amiruddin^a 
objection  is  a  good  one  and  must  prevail,  and  that  the  order  of  the 
learned  Subordinate  Judge,  in  so  far  as  it  deals  with  the  second  head 
of  claim  and  the  question  of  costs,  and  directs  a  remand  under  s.  562 
of  the  Civil  Procedure  Code,  must  be  set  aaide.  The  consequence  of 
this  order  will  be  that  the  appeal  to  that  extent  will  be  restored  to 
the  file  of  pending  appeals  in  his  Court,  and  he  will  take  up  and 
dispose  of  it  from  the  point  where  he  dealt  with  the  first  head  of  the 
plaintiff's  claim.   If  it  becomes  necessary  to  make  a  remand  under 
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1889  8.  566  of  the  Oivil  Prooedure  Oode  or  to  exercise  the  powers  conf er- 
Bakwabi        tmder  s.  668,  Civil  Procedure  Code,  he  will  do  so.   The  costs  of 

Lal      this  appeal  will  follow  the  result. 
Sahxan      Tybbell,  J.^I  quite  concur.   It  seems  to  me  that  the  law  in 
^*      8.  562  of  the  Civil  Procedure  Code  assumes  that  there  has  been  no 
trial,  and  that  it  authorizes  a  Court  of  first  appeal  to  proceed  with 
the  trial.   Now  in  the  case  before  us,  there  has  been  a  trial  and  a 
decree  upon  the  merits  in  respect  of  a  portion  at  least  of  the  osae. 

Cause  remanded. 


1889  FULL  BENCH. 

November 

12.   

Bef(/re  Sir  John  Edge,  Kt.,  Chirf  Justice,  Mr,  Justice  Straight,  Mr.  Justice 
Brodhurst,  Mr,  Justice  Tyrrell,  and  Mr,  Justice  Mahmood. 
ABDULLA.  (Plaihtipp)  v.  MOHAN  GIB  asj>  othbbs  (Depbudahtb).* 
Act  XVII  of  \^  fJhdnsi  and  Morar  Act) ^Legislative  power  qf  the 
Oovemor-Qeneral  in  Council^Indian  Councils  Act  (2^  and  2S  Vic^ 
c.  67  J,  s,  22 — "  Indian  territories  now  under  the  dominion  ofSer  Majesty" 
^**Said  territories  "-^2%  and  29  Fie,  c,  17,  preamble— Z2  arid  33  Vic. 
c,  98,  s,  l^Construction  of  statutes. 

Act  XYII  of  1886  (the  Jhdnsi  and  Morar  Act)  is  not  ultra  vires  of  the 
GoTemor-General  in  Connoil ;  and  the  town  and  fort  of  Jbdosi  are  snbject 
to  the  jurisdiction  of  the  High  Conrt  for  the  N.-W.-  ProYinces  in  the  same 
manner  as  the  rest  of  the  Jhinsi  district. 

The  GoTemor-G^neral  in  Council  has  power  to  make  laws  and  regulations 
bindbg  on  all  persons  within  the  Lidian  territories  under  the  dominion  of 
Her  Majesty,  no  matter  when  such  territories  were  acquired.  His  legislatiyo 
powers  are  not  limited  to  those  territories  which,  at  the  date  when  the  Lidian 
Councils  Act  (24  and  25  Vie,  c.  67)  receired  the  royal  assent  (i.e.,  the  1st 
August  1861),  were  under  the  dominion  of  Her  Majesty.  Li  the  preamble 
to  the  28th  and  29  Vic,  c.  17,  and  in  s.  1  of  the  32  and83  Yic,  c.  98,  Parlia- 
ment has  placed  this  construction  upon  s.  22  of  the  Indian  Councils  Act. 

Even  if  that  construction  was  erroneous,  it  has  been  so  declared  by  Parlia- 
ment as  to  make  its  adoption  obligatory.   Though  a  mistaken  opinion  of  the 

•  Second  Appeal  No.  1052  of  1887  from  a  decree  of  G.  B.  C.  Wilb'ams,  Esq., 
Peputy  Commissioner  of  Jhdnsi,  dated  the  4th  April  1887,  reversing  a  decree 
of  G.  B.  Crawley,  Esq.,  Extra  Assistant  Commissioner  of  Jhdnsi,  dated  the 
5th  January  lb87. 
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Lef^islatare  concerning  the  law  does  not  make  the  law,  yet  it  may  be  so  ^^^g 

declared  as  to  operate  in  futnre.    The  Postmaster-General  of  the  United 

States  V.  Harlif  (1)  referred  to.  Abdtilia 

It  must  be  presumed  that  the  laws  and  regulations  of  the  Governor  Gen-  j^Qg^2ff  Gib. 
eral  in  Council  are  known  to  Parliament.  Empress  v.  Burah  (2)  referred  to. 

This  was"  a  reference  to  the  Full  Bench  by  Straight  and  Mah- 
mood,  JJ.,  of  the  question  "  whether  the  town  and  fort  of  Jhdnsi 
are  subject  to  the  jurisdiction  of  this  Court  in  the  same  manner  as 
the  rest  of  the  Jhdnsi  district." 

The  suit  in  which  the  reference  was  made  was  instituted  on  the 
16th  August  1886  in  the  Court  of  the  Extra  Assistant  Commis- 
sioner of  Jhansi.  It  was  brought  to  enforce  an  alleged  customary 
right  of  pre-emption  in  respect  of  the  sale  of  a  house  situated  in 
tie  town  of  Jhdnsi,  where  the  parties  resided.  The  Court  of  first 
instance,  on  the  5th  J anuary  1887,  decreed  the  claim.  On  appeal  by 
the  defendants,  the  Deputy  Commissioner  of  Jh^si  reversed  the 
decree  and  dismissed  the  suit.  The  plaintiff  presented  a  seoond 
appeal  to  the  High  Court. 

The  appeal  came,  in  the  first  instance,  before  Mahmood,  J.,  who 
referred  it  to  a  Division  Bench.  At  the  hearing  before  the  Bench 
(which  consisted  of  Straight  and  Mahmood,  J  J.,)  the  question 
stated  in  the  order  of  reference  was  raised.  It  involved  the  further 
question  whether  the  Qovemor-General  in  Council  had  power  to 
pass  the  Jhansi  and  Morar  Act  (XVII  of  1886)  by  virtue  of  the 
provisions  of  which  civil  and  criminal  jurisdiction  was  given  to  the 
High  Court  over  the  town  and  fort  of  Jh&nsi  and  adjacent  lands,  or 
whether  the  Act  was  in  excess  of  the  powers  conferred  on  the  Indian 
Legislature  by  s.  22  of  the  Indian  Councils  Act,  24  and  25  Yic, 
c.  67. 

The  territories  of  the  Eaja  of  Jhinsi  lapsed  to  the  British  Gov- 
ernment on  the  death  of  the  Eaja  without  heirs  male  in  1853.  From 
their  annexation  they  formed  part  of  the  North-Westem  Provinces 
(3). 

(1)  Gnrtis'  Eeports  of  Decisions  (3)  Aitchison's  Treaties,  rol.  ii,  p.  190; 
in  the  Supreme  Court  of  the  Hunter's,  Gazetteer,  toI.  vii,  p.  219; 
United  States,  p.  86.  Whalley's  Law  of  the  Extra  Segulation 

(2)  I.  L.  £.,  3  Calc,  at  p.  143;  L.E.,   Tracts,  p.  30t),  et  seq. 


(2)  1.  L.  K.,  3  Ualc,  at  p.  143; 
8  App.  Cas.  at  p.  907 ;  L.R.,  5  I.  A., 
at  p.  196 ;  I.L.E.,  4  Calc,  at  p.  183. 
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1889        By  treaty  dated  the  12th  Deoemher  1860,  the  British  Gknran* 
Abdulul  ceded  the  town  and  fort  of  Jhinsi  in  full  sovereignty  to  the 

^'^   v^  ^    Maharaja  Scindia.   The  transfer  was  oompleted  on  the  Ist  April 

By  kharita,  dated  the  24th  February  1886,  the  British  Gtevem- 
xnent  restored  to  the  Maharaja  Soindia  the  cantonment  of  Morar, 
in  exchange  for  which  His  Highness,  on  the  10th  March  1886, 
made  over  in  full  sovereignty  to  the  British  Gt)vemment  the  town 
and  fort  of  Jh&nsi  (2). 

By  proclamation  dated  the  10th  June  1886,  under  the  28  and 
29  Vic,  0. 17,  6.  4,  the  Governor-General  in  Council  declared  that 
the  town  and  fort  of  Jh^nsi  should  be  subject  to  the  Lieutenant- 
Governorship  of  the  North- Western  Provinces  (3). 

On  the  17th  September  1886,  the  Jh&nsi  and  Morar  Act  (XYII 
of  1886)  received  the  assent  of  the  Governor-General.  The  pream- 
ble to  part  I  of  the  Act  recites,  itUer  alia^  the  cession  of  the  town 
and  fort  of  Jhansi  to  the  British  Government  and  their  incorpora- 
tion in  the  North- Western  Provinces. 

Section  2  enacts  that  the  town  and  fort  of  Jhinsi,  and  the  lands 
which  may  be  ceded  to  the  British  Government  in  aocordanoe  with 
the  proposal  referred  to  in  the  preamble  to  this  Part,  shall,  in  the 
case  of  the  town  and  fort  from  the  commencement  of  this  Act,  and, 
in  the  case  of  any  of  the  lands,  from  the  date  of  the  oession  thereof 
be  deemed  to  be  part  of  the  Jhansi  district." 

Section  3.-^^^  All  enactments  which,  at  the  commencement  of  this 
Act,  or  at  the  date  of  the  cession  of  any  of  the  lands  referred  to  in 
the  last  foregoing  section,  are  or  shall  be  in  force  in  the  Jhansi  dis- 
trict and  not  in  the  town  and  fort  of  Jhansi  or  in  those  lands,  shall 
then  come  into  force  in  the  town  and  fort  or  in  those  lands  as  the 
case  may  be.'' 

Section  4. — "  On  and  from  the  commencement  of  this  Act,  or  the 
date  of  the  cession  of  any  of  those  lands,  as  the  case  may  be,  the 

(1)  Aitcbison,  roL  iii,  pp,  262,  816 ;  N.-   (2)    AdminiRtration  of  the  N.- W. 
TF.  Frwinces  Gazetteer,  vol.  i,  p  439.   Provioces  and  Oudh,  1882-87,"  p.  124. 
(3)  Gazette  of  India,  Jane  12th,  1886,  Part  I,  p.  876. 
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town  and  fort  of  Jh&nsi  and  the  lands  shall  be  deemed  to  form  part  1880 
of  the  district  of  Jhtosi  mentioned  in  Part  IV  of  the  first  schedule  abdulla 


Among  the  enactments  which  at  the  commencement  of  the  Act 
were  in  force  in  the  Jh^nsi  district  were  the  Jh&nsi  Courts  Act 
(XVinof  1867)  and  the  Codes  of  Criminal  and  Civil  Procedure. 
It  was  not  disputed  that  the  High  Court  had  jurisdiction  over  the 
Jhdnsi  district  generally. 

The  doubt  raised  at  the  hearing  of  the  appeal  in  regard  to  the 
validity  of  Act  XVii  of  1886,  and  consequently  in  regard  to  the 
jurisdiction  of  the  High  Court  in  cases  coming  from  the  town  and 
fort  of  Jhdnsi,  had  reference  to  the  terms  of  s.  22  of  the  Indian 
Councils  Act,  which  (so  far  as  they  need  be  referred  to)  are  as 
follows: — 

''The  Governor-General  in  Council  shall  have  power  at  meetings 
for  the  purpose  of  making  laws  and  regulations  as  aforesaid,  and  sub- 
ject to  the  provisions  herein  contained,  to  make  laws  and  regulations 
for  repealing,  amending  or  altering  any  laws  or  regulations  whatever 
now  in  force  or  hereafter  to  be  in  force  in  the  Indian  territories  now 
under  the  dominion  of  Her  Majesty j  and  to  make  laws  and  regula- 
tions for  all  persons,  whether  British  or  native,  foreigners  or  others, 
and  for  all  Courts  of  justice  whatever,  and  for  all  places  and  things 
whatever  within  the  said  territories  and  for  all  servants  of  the 
Government  of  India  within  the  dominions  of  Princes  or  States  in 
alliance  with  Her  Majesty,  and  the  laws  and  regulations  so  to  be 
made  by  the  GK)vemor-Q«neral  in  Council  shall  control  and  super- 
sede any  laws  and  regulations  in  anywise  repugnant  thereto  which 
shall  have  b^n  made  prior  thereto  by  the  Governors  of  the  Presi- 
dencies of  Fort  St.  George  and  Bombay  respectively  in  Council  ot 
the  Governor  or  Lieutenant-Gt)vemor  iu  Council  of  any  Presidency 
or  other  territory  for  which  a  Council  may  be  appointed  with  power 
to  make  laws  and  regulations  under  and  by  virtue  of  this  Act." 

It  was  suggested  that  the  words  here  italicized  limited  the 
legislative  powers  of  the  Governor-General  in  Council  to  making 


to  the  Scheduled  Districts  Act,  1874.' 


Mohan  Gib. 
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18^9     laws  and  regalations  for  the  Indian  territoriee  wliich,  at  the 
Abdulli"        when  the  Indian  Conncils  Act  received  the  Boyal  assent 
in       Gib.  August  1861),  formed  part  of  the  dominions  of  Her 

Majesty;  and  that  he  had  consequently  no  power  to  pass  an  Act, 
such  as  Act  XVil  of  1886,  for  the  town  and  fort  of  Jhansi  which 
did  not  (after  December  1860}  form  part  of  those  dominions  until 
1886. 

This  led  to  the  reference  to  the  Full  Bench  of  the  question 
above  stated.  Several  other  cases,  both  dvil  and  criminal^  whidi 
raised  the  same  question,  were  subsequently  included  in  the  refer- 
ence. The  Oourt,  in  view  of  the  importance  of  the  point  raised, 
directed  that  notice  should  be  given  to  the  Government  of  India, 
so  as  to  afford  the  Government  an  opportunity  of  being  heard  by 
eounseL 

Mr.  A.  Strachey^  for  the  Government  of  India  as  amicus  curuB — 
It  will  not  be  disputed  that  the  Government  of  India  has  power  to 
acquire  territory  by  conquest  or  cession. 

[Steaight,  J. — ^If  the  Governor-General  in  Council  has  power 
to  cede  territory,  and  to  take  other  territory  in  exchange,  it  hardly 
seems  going  much  further  to  say  that  he  has  power  to  make  laws 
for  the  territory  so  acquired  (1).] 

That  is  what  I  shall  contend.  But  in  the  first  place,  s.  22  of  the 
Indian  Councils  Act  cannot  be  construed  as  limiting  the  legislative 
powers  of  the  Governor-General  in  Council  to  the  territories  which, 
when  that  Act  was  passed,  were  under  the  dominion  of  Her  Majesty. 

(1)  See,  in  reference  to  this  point,  the  implication  power  to  acquire  territory 

observations  of  the  Supreme  Court  of  Cal-  conquest  or  cession,  and  that  the  power  to 

cutta  in  (hudey  y.  Flowden  (Boulnois,  acquire  territory  by  conquest  or  cession 

p.  146),  decided  in  1857  on  tbe  construe-  caxried  with  it  tiie  power  to  govern  such 

tion  of  the  8  and  4  Wni.  IV,  c.  85,  s.  43  territory.  See  also  American  Imtmramce 

of  which  was  worded  in  terms  similar  Compam/  y.  Ca4i^(Cortis,  685;  1  Peters, 

to  those  ofs.  22  of  the  Indian  Councils,  511),  decided  by  the  Supreme  Court  of 

Act,  1861.    Tbe  Court  (tollowing  the  the  United  Sutesof  America;  Kenfs 

opinion  of  Sir  Barnes  Peacock,  then  Law  Commentaries,  voL  i,  p.  432,  note  ;  ^itorft 

Member  of  Council),  held  in  substance  Constitution  of  the  United  States,  yoL  ii, 

that  th«  statutory  powers  of  the  Qovernor-  pp.   166-170,  17 1 ;  Gardner's  Intdtutes, 

Gereral  in  Council  of  making  war  and  pp.  89-40. 
contiacting  treaties  carried  with  them  by 
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The  effect  of  s.  22  is  recited  in  tlie  preamble  to  the  28  and  29  Vic,  i889 
0.  17,  where  the  words  used  are  "  within  the  Indian  territories  ^buulla 
nnder  the  dominion  of  Her  Majesty,"  the  word  "now  "being 
omitted  (1).  Mohan  Gib. 

Again,  the  32  and  33  Vic,  c  98,  s.  1,  expressly  gives  power  to 
the  Gbvernor-Q-eneral  in  Council,  after  the  11th  August  1869,  to 
make  laws  and  regulations  for  all  persons  being  native  Indian 
subjects  without  and  beyond  as  well  as  within  the  Indian  territories 
nnder  the  dominion  of  Her  Majesty"  (2).   Here  again  the  word 

now  "  is  omitted.   See  also  the  preamble. 


These  provisions  amount  to  a  legislative  declaration  by  Parlia- 
ment that  the  effect  of  s.  22  of  the  Councils  Act  is  not  to  be  limited 
by  the  word  "  now"  to  territories  acquired  by  the  Crown  at  any 
particular  time,  and  that  the  Govemor-General  in  Council  may  make 
laws  for  any  part  of  British  India  whenever  annexed.  The  32  and 
33  Vic,  0  98,  s.  1,  is  more  than  a  mere  recital  of  existing  law :  it  is  a 
substantive  enactment,  and  must  be  treated  as  making  the  law  such 
as  it  declares  it  to  be.  Where  a  matter  of  fact  or  of  law  is  recited 
in  an  Act  of  Parliament,  the  recital,  though  not  conclusive,  is  very 
strong  evidence  that  the  fact  or  law  is  as  stated.  And  even  if  a 
recital  is  incorrect  as  a  statement  of  existing  law,  it  may  be  so 
expressed  as  to  operate  as  law  in  future.  This  is  so  even  where  only 
an  opinion  as  to  existing  law,  and  not  an  intention  to  make  new 
law,  is  expressed:  The  Postmaster- Oeneral  of  the  United  States  y. 


(1)  "  Whureas  by  an  Act  passed  in  the 
MSiion  holden  in  the  twenty-fourth  and 
twenty-fifth  years  of  the  reign  of  Her 
present  Majesty,  chapter  sixty-seven,  it 
was  among  other  things  enacted  that  the 
Governor-General  of  India  in  Council 
ihaU  have  power,  at  meetings  for  the 
purpose  of  making  laws  and  regolaUons, 
to  make  laws  and  regulations  for  all  per- 
sons, whether  British  or  native,  foreign- 
ers or  others,  within  the  In&n  terriio- 
ries  under  the  dominion  of  Her  Majesty, 
and  for  aU  servants  of  the  Ghovernment 
of  India  within  the  dominions  of  Prin- 
ces and  States  in  alliance  with  Her  Ma- 
jesty :  and  whereas  it  is  expedient  to 


enlarge  the  said  power  by  authorizing 
the  Governor-Qeneral  of  India  in  Coun- 
cil to  make  laws  and  regulations  for  all 
British  subjects  of  Her  Msyesty  within 
the  dominions  of  such  Princes  and  States, 
&o. 

(2)  "  From  and  after  the  passing  of 
this  Act,  the  Governor-General  of  India 
in  Council  shall  have  power  at  meetings 
for  the  purpose  of  making  laws  and 
regulations,to  make  laws  and  regulations 
for  all  persons  being  native  Indian  sub- 
jects of  Her  Majesty,  Her  heirs  and  suc- 
cessors, without  and  beyond  as  well  as 
within  the  Indian  territories  under  the 
dominion  of  Her  Majesty." 
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1889      Early  (1)  j  Wilberforoe  on  Statute  Law,  pp.  15, 16.   Thia  iathe oase 
Abpulul  3^       ^       »  ^      8. 1,  afiffnTning  eyen,  for  the  sake  of 

MoH^  Gib  oonstniotion  which  it  plaoed  upon  s.  22  of  the 

*  Indian  Oounoils  Act  was  erroneous.  The  difficulty  arising  from  the 
use  of  the  word  ''now  in  that  section  has  therefore  been  removed 
by  later  legislation. 

[Edge,  C.  J.— If  s.  22  of  the  Councils  Act  were  read  literally, 
there  might  be  this  result,  that  territory  which,  on  the  1st  August 
1861,  when  the  statute  received  the  Boyal  assent,  was  under  the 
dominion  of  Her  Majesty,  but  which  was  subsequently  ceded  to  a 
foreign  power,  would  stUl  be  a  territory  within  the  description,  and 
the  Governor-General  in  Council  might  make  laws  for  it,  though  it 
had  ceased  to  be  part  of  British  India  or  to  belong  to  the  Crown.] 

The  agreement  contained  in  the  treaty  of  the  12th  December 
1860  for  the  cession  of  the  town  and  fort  of  JMnsi  to  Soindia  was 
not  completely  given  effect  to  until  the  1st  April  1861.  If  the 
transfer  had  been  delayed  for  another  four  months^  the  territory 
would  have  fallen  within  the  terms  of  s.  22. 

The  argument  based  on  the  preamble  to  the  28  and  29  Yio.,  o.  17, 
and  s.  1  of  the  32  and  33  Yic,  c.  98,  is  much  strengthened  by  a  con- 
.sideration  of  the  objects  of  those  statutes.  By  s.  22  of  the  Councils 
Act  the  Governor-General  in  Council  was  authorized  tomake  laws 
for  all  servants  of  the  Government  of  India  in  Native  States.  The 
28  and  29  Yic,  c.  17,  s.  1,  enlarged  this  power  by  extending  it  to 
all  British  subjects  in  Native  States,  whether  servants  of  Govern- 
ment or  otherwise;  and  by  s.  2  this  provision  is  to  be  read  as  part 

(1)  Cvrtifl*  Reports  of  Deoiaions  in  the  the  cirenit  courts  rather  than  an  intsn< 
Sopreme  Court  of  the  United  States,  tion  to  g^ve  it ;  and  a  mistaken  opinion 
p.  86.  The  efFect  of  this  decision  is  of  theLegisUtnreconoernittgthelawdoeB 
stated  in  Wilberforoe,  at  p.  16.  The  not  make  the  law.  Bat  if  this  mistake 
qnestion  was  whether  a  particular  class  ia  manifested  in  words  competent  to 
of  suits  would  lie  in  the  circuit  courts  make  the  law  in  future^  we  know  of  no 
of  tbe  United  States;  and  the  jurisdio-  principle  which  can  deny  them  this 
tion  was  based  on  an  enactment  whioh  effect.  The  Legislature  may  pass  a  dee- 
provided  that  the  district  (or  state)  Urstory  Act,  which,  though  inoperatiTe 
courts  should  have  cosnizanoe  of  such,  on  the  pss^  may  act  in  future.  This 
suits  "  concurrent  with  the  circuit  courts  law  express  the  sense  of  the  Legislature 
of  the  United  States."  Marshall,  C.J.»  on  the  existing  law  as  plainly  ss  adeclar- 
(at  p.  91  of  the  report  said : — "  It  is  true  atoiy  Act»  and  expresses  it  in  term* 
that  the  language  of  the  section  indicates  capable  of  conferriug  the  jurisdcitiop.** 
the  opinion  that  jurisdiction  existed  in 
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of  s.  22  of  the  Cotmdls  Act.   TJnder  the  Councils  Act  itself,  thdre-  1889 

fore,  the  Govemor-Gteneral  in  Council  can,  to  the  extent  stated,  Abdulli. 

make  laws  having  force  in  (e.g.)  the  State  of  GFwalior.  ^-  ^ 

°  ^     '  ^        ^  MoHAK  Gib. 

Further,  the  32  and  33  Yic,  c.  98,  s.  1,  authorized  him  to  make 
laws  for  all  natiye  Indian  subjects  at  places  beyond  as  well  as  within 
the  Indian  territories  of  Her  Majesty.  To  this  extent  he  can  make 
laws  having  force  in  Afghanistan  or  Persia. 

Hence,  if  the  Governor-General  in  Council  cannot  legislate  for 
portions  of  territory  ceded  by  or  conquered  from  native  or  foreign 
States,  Parliament  must  have  intended  that  cession  or  conquest 
should,  pro  tanto^  diminish  his  powers ;  that  he  should  have  greater 
extra-territorial  than  intra-territorial  authority.  Upon  this  suppo- 
sition he  can  make  laws  having  force  in  Hyderabad,  or  even  in 
China  or  Japan,  which  he  cannot  make  for  parts  of  Bombay  and 
the  Panjab.  Upon  the  same  supposition,  although  Parliament 
trusted  him  to  make  laws  for  Bengalis  in  the  town  of  Jh&nsi,  or  for 
Englishmen  in  Mandalay  in  1885,  it  no  longer  trusts  him  to  make 
laws  for  the  same  persons  when,  in  1886,  the  same  places  have 
become  wholly  subject  to  his  executive  government.  By  bringing 
certain  territory  within  the  limits  of  British  India,  the  powers  of 
the  Indian  Legislature  over  that  territory  are  abolished.  And  if 
such  territory  should  again  be  ceded  to  a  Native  State,  or  otherwise 
oease  to  form  part  of  British  India,  the  powers  of  the  Indian  Legis- 
lature over  it  would  ipso  facto  revive.  Parliament  can  never  have 
intended  that  s.  22  of  the  Councils  Act  should  be  construed  in  a 
manner  which  involves  these  results. 

[Straight,  J. — ^Tou  can  reduce  the  idea  to  an  absurdity.  Sup- 
pose the  case  of  a  piece  of  land  in  British  India  which  juts  out 
into  a  Native  State,  and  a  part  of  that  State,  on  which  ten  or  a  • 
dozen  squatters,  who  are  British  subjects,  are  settled,  projects  into 
British  territory.  Au  exchange  of  the  two  pieces  of  land  is  effected. 
Is  it  reasonable  to  suppose  that  the  Governor-General  in  Council 
cannot  without  an  Act  of  Parliament  passed  for  the  purpose  legis- 
late for  the  handful  of  squatters,  for  whom  he  could  undoubtedly 
legislate  before  the  exchange  P] 
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Abdttlla 

V, 


An  intention  so  unreasonable  cannot  be  attributed  to  Parliament 
unless  it  is  expressed  in  unequivocal  language. 

[Edge,  C.J. — Between  the  passing  of  the  Indiau  Councils  Act 
in  1861  and  the  passing  of  the  32  and  33  Vic,  c.  98,  did  not 
legislation  by  the  Governor-General  in  Council  take  place  for 
territories  acquired  during  the  same  period?] 

Tes..  See  Act  XTX.  of  1867,  relating  to  the  district  of  Darjeel- 
ing,  including  a  portion  conquered  in  1864  (1) ;  AotXXII  of  1868, 
for  mauza  Kheria,  ceded  by  the  Maharana  of  Dholepur  in  1866  (2) ; 
and  Act  XYI  of  1869  for  the  Bhutan  Duars,  acquired  by  conquest 
and  cession  from  the  Eajas  of  Bhutan,  under  treaty  dated  the 
11th  November  1865  (3).  Many  subsequent  Acts  have  dealt  with 
territories  acquired  since  1861  (4). 

All  laws  and  regulations  passed  by  the  Qovemor-General  in 
Council  must  be  laid  before  both  Houses  of  Parliament :  3  and  4 
Wm.  rV.,  c.  86,  s.  51 ;  compare  53  Qeo.  TH,  c.  166,  s.  66.  Par- 
liament must  be  presumed  to  have  knowledge  of  such  laws  and  reg- 
ulations; Empress  v.  Burah  (5),  per  Sir  Richard  Garth,  C.J.,  in  the 
High  Court  of  Calcutta,  and  Lord  Selbome  in  the  Privy  Coimoil. 
It  has  treated  the  legislation  of  the  Governor-General  in  Council  for 
territories  acquired  subsequently  to  1861  as  valid,  both  by  leaving 
such  legislation  undisturbed,  and  by  using  language  in  the  28  and 


(1)  Aitchison'B  Treaties,  vol.  i,  pp.  161, 
15^,  165 ;  HuDter,  vol.  it.,  pp,  181-132. 

(2)  Aitchison,  vol.  iii,  p.  183. 

(8)  Preamble;  Aitchison,  vol.  i,  pp. 
151-162,162,165. 

(4)  E^,,  Acts  VIII  of  1874  and  I  of 
1882,  for  the  Eastern  Duars  (part  of  the 
Goalpara  district),  acqaired  under  the 
trea^  of  the  11th  November  1865,  and 
Shillong  (Khasia  and  Jaintia  Hills), 
acquired  by  cession  on  the  10th  Decem- 
ber 1863;  the  Scheduled  Districts  Act 
(XIY  of  1874)  for  the  tract  between  the 
ndlway  station  at  Satna  and  the  eastern 
boundary  of  the  Jabalpur  district,  ceded 
by  the  Maharaja  of  Rewah  in  1863 
(see  s.  10,  and  Aitchison,  ii,  410,  427), 
.Little  Aden,  purchased  in  1868,  the 
Bengal  Duars,  the  Nioobar  Islands, 
Shillongjthe  Eastern  Duars,  Nong-bah 


(in  Assam),  and  Mbrar  Cantonment ;  The 
Laws  Local  Extent  Act  (XV  of  1874) ; 
Act  IX  of  1879  (Nicobar  Isbmds) ;  Acts 
X  of  1880  and  XIII  of  1883,  for  lands 
ceded  by  the  Nawab  of  Bahawalpur  in 
1879  and  1882,  and  annexed  to  the  Mol- 
tan  district;  Act  XX  of  1886  (Upper 
Burma  Laws  Act) ,  XV  of  1887,  and 
XVIII  of  1888  for  Upper  Burma;  Act 
XV  of  1888,  for  the  Shan  States. 

See  also  s.  2  (8)  of  the  General  Clauses 
Act,  I  of  1868  (which  was  passed  prior  to 
the  32  and  33  Vic,  c.  98),  defining 

British  India  "  as  « the  territories  for 
the  time  being  vested  in  Her  3£aje8ty 
by  the  Statute  21  and  22  Vic,  c.  106. " 

(5)  L  L.  E.,  3  CWc,  at  p.  143 ;  L.  E., 
8  App.  Cas.,  at  p.  907 ;  L.  R.,  5  I.  A.,  at 
p.  196;  L  L.  B.,  4  Calc,  at  p  183. 
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29  Vic,  0. 17,  and  32  and  33  Vic,  c.  98,  which  is  only  consistent  iggg 

with  the  supposition  that  such  legislation  was  not  ultra  vires.  ^^^^^^^ 

[He  also  referred  to  the  39  and  40  Geo.  HI,  c.  79,  s.  20.]  f>. 

M  OH  Air  Gib. 

[He  was  then  stopped.] 

None  of  the  counsel  or  pleaders  appearing  in  the  cases  to  which 
the  reference  applied  desired  to  contend  that  the  Court  had  not 
jurisdiction. 

The  following  judgment  was  delivered  by  the  Pull  Bench : — 

Edge,  C. J.,  and  Straight,  Brodhurstt,  Tyreell  and  Mahmood, 
JJ. — The  question  raised  by  the  reference  in  these  cases  to  the  Full 
Bench  is  whether  the  town  and  fort  of  Jh&nsi  are  subject  to  the 
jurisdiction  of  this  Court  in  the  same  manner  as  the  rest  of  the 
Jhdnsi  district,  or,  in  other  words ,  whether  the  Govemor-Q-eneral  in 
Council  had  power  to  legislate  for  the  town  and  fort  of  Jh&nsi  and 
to  pass  Act  XVil  of  1886.  The  question  appeared  to  us  of  such 
importance  that  we  considered  it  advisable  to  give  notice  to  the 
Government  that  it  had  been  raised,  as  also  to  afford  the  Gkrvern- 
ment  an  opportunity  to  instruct  counsel  to  assist  us  to  elucidate 
the  question  which,  in  the  opinion  of  the  majority  of  the  Court  as 
then  advised,  was  by  no  means  free  from  doubt  and  difficulty. 
With  this  object  the  Government  instructed  Mr.  Arthur  Strachey, 
to  appear  as  amicus  curiiBj  and  we  think  it  only  right  to  say  that 
we  are  very  much  indebted  to  iiim  for  the  great  pains  with  which  he 
prepared  himself  for  the  very  able  argument  which  he  has  addressed 
to  us. 

By  a  treaty  dated  the  12th  December  1860,  the  British  Govern- 
ment oeded  the  town  and  fort  of  Jh&nsi  in  full  sovereignty  to  the 
Maharaja  Scindia.  The  transfer  was  completed  on  the  Ist  April 
1861.  On  the  10th March  li386  the  Maharaja  Scindia,  in  exchange 
for  the  cantonment  of  Morar,  made  over  in  full  sovereignty  to  the 
British  Government  the  town  and  fort  of  Jhinsi.  On  the  1st 
August  1861  the  Indian  Councils  Act,  1861  (24  and  25  Vic,  o. 
67),  received  the  Eoyal  assent.  The  difficulty  has  arisen  by  reason  of 
the  wording  of  the  twenty-second  section  of  that  Act  which,  so  far  as 
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1889  10  material,  is  as  follows  The  Govemor-GFeneral  in  Coimoil  shall 
Abdulla  power  of  meetings  for  the  purpose  of  making  laws  and  regula- 
te, tions  as  aforesaid,  and  subject  to  the  provisions  herein  oontained,  to 
JioHAN  i«.  jjj^^  Ys,y^s  and  regulations  for  repealing,  amending,  or  altering  any 
laws  or  regulations  whatever  now  in  force  or  hereafter  to  be  in  force 
in  the  Indian  territories  now  under  the  dominion  of  Her  Majesty, 
and  to  make  laws  and  regulations  for  all  persons,  whether  British  or 
native,  foreigners  or  others,  and  for  all  Courts  of  justice  whatever, 
and  for  all  places  and  things  whatever  within  the  said  territories, 
and  for  all  servants  of  the  Government  of  India  within  the  domin- 
ions of  Princes  or  States  in  alliance  with  Her  Majesty,  and  the 
laws  and  regulations  so  to  be  made  by  the  Gbvemor-General  in 
Council  shall  control  and  supersede  any  laws  and  regulations  in  any-* 
wise  repugnant  thereto  which  shall  have  been  made  prior  thereto 
by  the  Governors  of  the  Presidencies  of  Fort  St.  George  and  Bom- 
bay respectively  in  Council,  or  the  Qt)vemor  or  lieutenant-Qovem- 
or  in  Council  of  any  Presidency  or  other  territory  for  which  a 
Coimdl  may  be  appointed  with  power  to  make  laws  and  regulations 
under  and  by  virtue  of  this  Act,''&c. 

It  was  contended  that  on  the  true  principle  of  ocmstruction  as 
applied  to  that  section,  the  words  the  said  territories''  in  that  sec- 
tion were  limited  by  the  preceding  words  "Indian  territories  now 
under  the  dominion  of  Her  Majesty/'  If  it  had  not  been  for  the 
subsequent  legislation  of  the  Imperial  Parliament  taken  in  conjunc- 
tion with  the  subsequent  legislation  of  the  Gt)vemor-Gteneral  in 
Council,  to  which  Mr.  Strachey  has  drawn  our  attention  and  to 
which  we  shall  refer,  we  would  have  felt  ourselves  constrained  to 
hold  that  the  Qt)vernor-General  in  Council  had  exceeded  his  juris- 
diction in  passing  Act  XYII  of  1886,  inasmuch  as  the  town  and 
fort  of  Jh&nsi  were  not,  on  the  1st  August  1861,  an  Indian  territory 
or  Indian  territories  under  the  dominion  of  Her  Majesty. 

We  have,  however,  to  see  whether  the  Imperial  Parliament  has 
not,  by  its  legislation,  subsequent  to  the  1st  August  1861,  put  a  wider 
eonstruction  upon  s.  22  of  the  Councils  Act,  1861,  which  excludes 
the  narrower  construction  of  the  wording,  of  the  section  to  which 
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we  have  referred,  and  vhetheor  the  Imperial  Parliament  has  not  oon-  I889 
ferred  more  eztenshre  legislative  powers  on  the  Governor-General  Abdclia 
in  Oounoil  than  were  apparently  conferred  hy  s.  22  of  the  Indian 
Oounoils  Act,  1861.  On  the  9th  May  1865  the  Act  28aiid  29  Vio.. 
c.  17,  reoeiyed  the  Boyal  assent  There  is  a  redtal  in  the  folbw* 
ing  terms: — ^^Whereas  by  an  Act  passed  in  the  session  holden  in 
the  twenty-fourth  and  twenty-fifth  years  of  the  reign  of  Her  pre« 
sent  Majesty,  chapter  sixtyHseyen,  it  was,  among  other  things,  enact- 
ed that  the  Gt)vemor-G«n6ral  of  India  in  Oounoil  shall  have  power 
at  meetings  for  the  pnipose  of  making  laws  and  regulations  to  make 
laws  and  regulations  for  all  persons,  whether  British  or  native, 
foreigners  or  others,  within  the  Indian  territories  under  the  dominion 
of  Her  Majesty,  and  for  all  servants  of  the  Government  of  India, 
within  the  dominions  of  Princes  and  States  in  alliance  with  Her 
Majesty ;  and  whereas  it  is  expedient  to  enlarge  the  said  power  by 
authorizing  the  Governor-General  of  India  in  Oounoil  to  make 
laws  and  regulations  for  all  British  subjects  of  Her  Majesty  within 
the  dominions  of  such  Princes  and  States," 

That  recital  taken  in  conjunction  with  the  fact,  of  which  we 
must  presume  the  Imperial  Parliament  was  aware,  that  in  1864  a 
portion  of  the  district  of  Darjeeling  had  been  acquired  by  conquest 
and  had  then  first  become  part  of  Her  Majesty's  dominions  in 
India,  shows  that  the  Imperial  Parliament  construed  in  1865,  s.  22 
of  the  Indian  Oouncils  Act  as  if  the  words  *the  said  territories'  in 
that  section  were  not  limited  to  the  Indian  territories  which,  on  the 
Ist  August  1861,  were  under  the  dominion  of  Her  Majesty.  On 
the  11th  August  1869  the  Act  of  the  Imperial  Parliament,  32  and 
33  Vic,  c.  98,  received  the  Royal  aasent.  In  the  preamble  to  that 
Act  it  is  recited  that  whereas  doubts  have  arisen  as  the  extent  of 
the  power  of  the  Governor-General  of  India  in  Oouncil  to  make 
laws  binding  upon  native  Indian  subjects  beyond  the  Indian  terri- 
tories under  the  dominion  of  Her  Majesty,  and  whereas  it  is 
expedient  that  better  provision  should  be  made  in  other  respects  for 
the  exercise  of  the  powers  of  the  Governor-General  in  Oouncil. 
That  recital  in  our  opinion  assumes  that  no  doubts  had  arisen  as  to 
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1889  the  power  of  the  Qovemor-General  in  Coancil  to  make  laws  bind- 
Abdulla  ^P^^  native  Indian  eubjeots  of  the  Cfrown  within  the  Indian 
V'  territories  under  the  dominion  of  Her  Majesty,  no  matter  when 
such  territories  had  been  acquired.  By  s.  1  of  32  and  33  Yic.,  o. 
98,  it  was  enacted  that — ''From  and  after  the  passing  of  this  Act 
the  Gbvemor-Gbneral  of  India  in  Oonnoil  shall  have  power  at  meet- 
ings for  the  purpose  of  making  laws  and  regulations  to  make  laws 
and  regulations  for  all  persons  being  native  Indian  subjects  of  Her 
Majesty,  Her  heirs  and  successors,  without  and  beyond  as  well  as 
within  the  Indian  territories  under  the  dominion  of  Her  Majesty." 

The  Imperial  Parliament  in  that  section  assumed  that  the  Gov- 
emor-Genefal  in  Council  had  power  to  make  laws  binding  upon  the 
native  Indian  subjects  of  the  Grown  within  the  Indian  territories 
under  the  dominion  of  Her  Majesty,  and  in  that' sense  interpreted 
8.  22  of  the  Indian  Councils  Act,  1861.  Such  an  interpretation  is 
inconsistent  with  a  construction  of  s.  22  of  the  Indian  Councils  Act, 
1861,  which  would  limit  the  powers  of  the  Cbyemor-General  in 
Council  to  making  laws  binding  upon  all  persons,  whether  native 
Indian  subjects  or  others,  within  the  territories  which  on  the  1st 
August  1861  were  under  the  dominion  of  Her  Majesty.  It  could 
not  have  been  the  intention  of  the  Imperial  Parliament  that,  quoad 
the  power  of  the  Governor-General  in  Council  to  legislate  for  native 
Indian  subjects  within  the  territories  under  the  dominion  of  Her 
Majesty,  a  different  construction  should  be  put  upon  s.  22  of  the 
Indian  Coundls  Act,  1861  to  that  which  should  be  put  upon  that 
section,  qmad  the  power  of  the  Governor-General  in  Council  to  legis- 
late for  persons  other  than  native  Indian  subjects  within  the  Indian 
territories  under  the  dominion  of  Her  Majesty. 

Between  the  Ist  August  1861  and  the  11th  August  1869  not 
only  had  territories  in  India  been  acquired,  but  legislation  by  the 
Gt)vemor-General  in  Council  for  such  territories  had  taken  place. 
In  1864  part  of  the  district  of  Darjeeling  had  been  acquired  hy 
conquest,  and  on  the  8th  March  1867  Act  XIX  of  1867,  which 
applied  to  the  district  of  Darjeeling,  including  the  part  of  that 
district  which  had  been  acquired  by  conquest  in  1864,  was  passed 
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by  the  Governor-General  in  Coundil.  In  1866  manza  Eheria  had  i889 

been  oeded  to  the  British  Government  by  the  Maharana  of  Dhole^  Abdulla 

pur,  and  on  the  10th  September  1868  Act  XXTT  of  1868,  which  re^  v. 

lated,  amongst  other  things,  to  the  administration  of  civil  and  crim^ 

inal  justice  in  mauza  l^heria,  was  passed  by  the  Govemor-G^eral 

in  Council,   In  1865  the  Bhutan  Duars  were  acquired  by  conquest 

and  cession,  and  on  the  23rd  July  1869,  Act  XVI  of  1869,  relating 

to  that  territory,  was  passed  by  the  Governor-General  in  CounoiL  It 

was  obligatory  by  statute  to  lay  before  both  Houses  of  Parliament 

copies  of  all  laws  and  regulations  made  by  the  Govemo]>General  in 

Council.  Consequently,  prior  to  the  passing  by  (he  Impmal  Farli&- 

ment  of  the  32  and  33  Vic,  c.  98,  it  must  be  assumed  that  that 

obligation  had  been  complied  with,  at  least  so  fcff  as  Act  XIX  of 

1867  and  Act  XXH  of  1868  were  concerned.    We  must  presume 

that  Act  XTX  of  1867  and  Act  XXTT  of  1868    were  known  to 

and  in  the  view  of  the  Imperial  Parliament"  when  the  32  and  33 

Vic,  c  98,  was  passed.   A  similar  presumption  in  respect  of  the 

legislation  in  India  prior  to  the  passing  of  the  Indian  Councils  Act, 

1861,  was  made  by  Sir  Bichard  Garth,  C.  J.,  and  subsequently  by 

their  Lordships  of  the  Privy  Council  in  the  case  of  Empress 

V.  Burah  (1).   We  should  not  overlook  the  fact  that  the  Imperial 

Parliament  has  not  interfered  with  any  of  the  numerous  legislative 

enactments  of  the  Governor-General  in  Council  which  were  passed 

between  1867  and  1886  inclusive,  in  relation  to  Indian  territories 

which  were  not,  on  the  1st  Augost  1861,  under  the  dominion  of  Her 

Majesty,  and  whic^,  since  the  Ist  Ai^gust        haye  been  acqi^red 

by  conquest  or  cession. 

Even  if  the  int&pretation  which  has  been  put  hj  the  Jn^eria} 

Parliament  ^n  s.  22  of  the  Indian  Councils  Act,  1861,  was  erroneoufiiy 

we  are  of  opinion  ihat  that  interpretation  has  been  so  declared  by 

ihe  Imperial  Parliament  as  to  make  it  obligatory  upon  us  to  adopt 

it  in  this  case.   In  the  case  of  The  Podmaster^Qeneral  of  the 

United  States  y.  JSariy  (2),  the  J5wr©™^®  Court  of  the  TJwtei 

(1)  LLJUy  8  Calc,  at  p.  143 ;  L.5,,  ,(2)  Curtis*  Beports  of  Decisions  )L(i 
•8  App.  Cas.,  at  p.  907 ;  L.B.,  6  LA.,  at  the  Snpreme  Court  tke  Uwf^ 
jiu       LLJRm  4  Caio^  at  B.  183.  States,  p.  85. 
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1889  States  dedded  that  though  a  mistaken  opmion  of  the  Legislataie 
Abdulla  eonoeming  the  law  does  not  make  the  law,  yet  it  may  be  bo  deohoed 
[oHJui  GiE  ^  ^  operate  in  future.  Whether  the  word  **now"  was  inten- 
'  tionally  or  by  inadvertence  introduced  into  s.  22  of  the  Indian 
Councils  Act,  1861,  it  is  difficult  to  say.  To  hold  that  the 
Goyemor-Gteneral  in  Coujicil  has  not  power  to  legislate  except  in  res- 
pect of  Indian  territories  which  were  on  the  1st  August  1861  under 
the  dominion  of  Her  Majesty,  would,  as  has  been  pointed  out  by 
Mr.  Strachey,  lead  to  anomalous  results  which  the  Imperial  Legisla- 
ture must  have  foreseen  and  could  not  have  intended.  If  we  were 
to  construe  that  section  strictly,  we  would  have  to  hold  not  only  that 
the  Imperial  Parliament  gave  power  to  the  Governor-General  in 
Council  to  legislate  in  relation  to  all  Indian  territories  which  were 
on  the  1st  August  1861  under  the  dominion  of  Her  Majesty, 
irrespective  of  the  question  whether  at  the  date  of  the  legislation 
by  the  Governor-General  in  Ooimdl  such  territories  had  or  had 
not  ceased  to  be  under  the  dominion  of  Her  Majesty,  but  that  a 
long  series  of  legislative  enactments  of  the  Gtlvemor- General  in 
Council,  although  ultra  vires^  had  in  efEect  been  treated  by  the 
Imperial  Parliament  as  itdra  vires. 

In  the  result  we  are  of  opinion  that  the  Gt)vemor-Genend  in 
Council  had  power  to  pass  Act  XVll  of  1886,  and  that  the 
town  and  fort  of  Jh&nsi  are  subject  to  the  jurisdiction  of  this  Court 
in  the  same  manner  as  the  rest  of  the  Jhdnsi  district. 
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ACCOMPLICE.   See  Criminal  Frooednre  Code,  88.  387,  839. 

ACCOUNT  STATED.  Hj/potheeation  bond  for  the  amount  due^Ohligor  vrevent- 
ingrefiitrationqfbond  by  denying  execution — Suit  on  account  etated.']  The 
plaintifE  sued  (1)  for  registration  o^  a  hypothecation  bond,  executed  by  the  de- 
fendant, (ii)  in  the  alternative  for  recorery  of  the  amount  oi  the  bond  upon  an 
account  stated.  The  defendant  denied  execution  of  the  bond,  and  that  she  had 
any  dealings  or  stated  any  account  with  the  plaintifE.  The  Courts  below 
disallowed  the  first  claim  as  barred  by  limitation  and  disallowed  the  second 
on  the  ground  that  the  bond  (lad  effected  a  novation  of  the  contract  implied  by 
the  statement  of  accounts. 

Heldf  that  this  decision  was  wrong,  and  that  the  plaintifE  was  entitled  to  sue 
upon  the  account  stated.   Sardar  Kuar  t  Ckandrawati  distinguished. 

Ziam-ud-din  o.  Bajjo  18 

ACQUIESCENCE.  Pre'^mftion,^  Acquiescence  in  a  mortgage  ^7  conditional 
sale  does  not  involve  relmquishment  of  the  right  of  pre-emption  upon  the 
conditional  sale  eventually  becoming  absolute. 

Ajaib  Nath  v.  Mathura  Prasad  164 

A0TS*t860*XXI.  Suit  bypereon  born  a  Muhamtnadan  as  reversioner  in  a 
Hindu  family,}  Act  XXI  of  1850  does  not  applv  only  to  a  person  who  has 
himself  renounced  his  or  her  religion  or  been  excluded  from  caste.  The  latter 
part  of  8. 1  protects  any  person  from  having  any  ri^ht  of  inheritance  affected 
oy  reason  of  any  person  having  renounced  his  religion  or  having  been  excluded 
from  caste.  This  applies  to  a  case  where  a  person  bom  a  Muhammadan,  his  ■ 
father  havinjg;  renounced  the  Hindu  religion,  claims  by  right  of  inheritance 
under  the  Hindu  law  a  share  in  his  father's  ^mily. 

Bhagwant  Singh    Xallu  100 

1866 — XV—,  8.  2.  JERndu  undov>^Be»marnaae  of  widow  who  eould  have 
re-married  beihre  the  Act  was  passed,}  Act  XV  of  1856  was  not  intended  to 
place  under  msability  or  liability  persons  who  could  many  a  second  time  before 
the  Act  was  passed.  It  was  intended  to  enable  widows  to  re-marry  who  co^d 
notpreviously  have  done  so,  and  s.  2  applies  to  such  persons  only. 

Meld,  therefore^  that  a  widow  belonginff  to  the  sweeper  caste,  in  which  there 
is  not,  and  in  1866  was  not,  any  obstacle  by  law  or  custom  against  the  re- 
marriage of  widows,  did  not  bv  marrving  again  forfeit  her  interest  in  the  pro- 
perty left  by  her  first  husband  ;  and  that  uie  revepioners  could  not  prevent 
the  sale  of  such  interest  in  execution  of  a  decree  for  enforcement  of  hypotheca- 
tion. 

Har  Saran  Das  v.  Nandi  330 

 See  Act  XV  of  1866,  s.  2. 

Iflf9 — Xm,  PBBAiCBiiB  AND  s.  2.  WH/ul  breach  of  Contract — Construction 
of  statute Preamble  not  to  be  construed  as  restricting  operation  qf  enacting 
part^Summary  trial-criminal  Procedure  Code,  s.  260.1  Offences  under  s.  2 
of  Act  XIII  of 1869  are  triable  summarily  under  s.  260  of  the  Criminal  Proce- 
dure Code. 
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The  offence  made  punishable  by  s.  2  of  Act  XIII  of  1850  is  the  wilful  and 
without  lawful  and  reasonable  excuse  neglecting  or  refusing  to  perform  the 
contract  entered  into  by  persons  whom  the  Act  oonoems.  Notwithstanding  the 
preamble  of  the  Act,  it  is  not  necessary  to  prore  that  a  breach  of  contract 
is  fraudulent  in  order  to  sustain  a  conviction  under  s.  2.  Taradoss  Bkuttut' 
eharfee  y.  Bhaloo  Sheikh  dissented  from. 

Where  the  enactinis:  sections  of  a  statute  are  clear,  the  terms  of  the  preamble 
cannot  be  called  in  aid  to  restrict  their  operation  or  to  cut  them  down. 

Queen-Empress  v,  Indrajit  262 

ACTS— l859^Xiy,  s.  1  {l2)^L%miitation.   See  Mortgage. 

 1860— XLY,  ss.  75,  411.   See  Criminal  Procedure  Code,  s.  35. 

 8.  228.   See  Criminal  Procedure  Code,  ss.  480,  637. 

 1863— XX.  SeeTmst. 

—1868 — I,  8.  6.  "  Proceedinag  commenced  "^^ompanif — Application  for 
registration^Aci  X  of  1866  (Inaian  Companiee^  Act) — Application  reeeit^ed 
while  Act  X  1866  ioae  in  force — Delatt  in  office  of  Registrar^-Ceriifieate  pur- 
porting to  be  issued  under  Act  X  ^1866,  hut  iuued  after  repeal  thereof  Act 
fJ  of  ISSZ^Company  held  to  have  been  registered  under  Act  X  of  1866.] 
Prior  to  the  1st  May  1892,  the  Secretary  and  Manager  of  a  projected  Com- 
pany (which  was  to  be  limited  by  shares)  applied  to  the  Begistrsr  of  Joint- 
Stock  Companies  for  a  certificate  of  incorporation  of  the  Company,  intend- 
ing that  it  should  be  registered  under  Act  XT  of  1866,  the  Indian  Companies  Act 
then  in  force,  and  forwarded  the  memorandum  and  articles  of  association  with 
the  necessary  stamp-fees,  and  did  eyerything  that  was  required  to  be  done'  bj 
or  on  behalf  of  the  Company  to  obtain  a  certificate  under  that  Act.  No  order 
was  passed  by  the  Be^strarupon  this  application  until  the  6th  May,  and 
owing  to  delay,  for  which  the  applicants  were  not  responsible,  registration  was 
not  effected  and  the  certificate  was  not  issued  until  the  drd  July,  when  a  certi- 
ficate was  given  purporting  to  be  granted  in  pursuance  6i  Act  X  of  1866. 
Meanwhile,  on  the  1st  May  1882,  <£e  Indian  Companies  Act  (VI  of  1882)  re- 
pealing Act  X  of  1866  came  into  force,  s.  28  of  which  prorided  that  every 
share  in  any  company  should  be  deemed  to  have  been  taken  and  held  subject 
to  payment  of  the  whole  amount  thereof  in  cash,  unless  the  same  bad  heea 
otherwise  determined  by  a  contract  in  writing  filed  with  the  Registrar.  No 
such  provision  existed  in  Act  X  of  1866.  The  shareholders  of  ike  Company 
paid  nothing  upon  their  shares  in  cash  ;  but  had  agreed  ^not  in  writing  filed 
with  the  Eegistrar)  that,  in  consideration  of  certain  property  conveyed  by  them 
to  the  Company  at  the  time  of  its  formation,  fully  paid  up  shares  were  to  be 
allotted  to  'them.  Subsequently  the  Company  having  gone  into  liquidation, 
the  official  liquidator  sought  to  Jmake  the  shareholders  contributories  to  the 
assets  of  the  Company  as  the  holders  of  the  shares  upon  which  nothing  had 
been  paid,  with  reference  to  s.  28  of  the  Indian  Companies  Act  YI  of  1882. 

Held,  that  the  proceedings  for  obtaining  registration  of  the  Company  and 
a  grant  of  a  certificate  of  such  registration  commenced,  within  the  meaning 
of  8.  6  of  the  General  CliCuses  Act,  when  the  memorandum  and  articles  of 
association  were  received  in  the  E^gistrar's  office  in  April  1882,  while  Act  X 
of  1866  was  in  force ;  that,  therefore,  the  repeal  of  that  Act  by  Act  YI  of 
1882  did  not  affect  those  proceedings  ;  that  consequently  the  Company  must 
be  taken  to  have  been  incorporated  under  the  former  Act ;  and  that  the 
provisions  of  s.  28  of  Act  YI  of  1882  not  being  applicable,  the  shareholders 
were  not  liable  to  be  placed  on  the  list  of  oontnbutories  as  not  having  paid 
the  full  amount  of  their  shares. 

In  the  matter  of  the  West  Hopetown  Tea  Company,  Limited     •      .  349 
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ACTS— 1870— VII,  8. 12.   See  Civil  Procedtire  Code,  ss.  2,  54. 

,  80H.  i,  No.  5.  Fee  fogahle  on  application  to  review  apellate 
decree  under  Letters  Patent,  e,  lO.J  Pot  the  paiTK>8e  of  ascertaining  the 
court-fee  to  be  paid  under  sch.  i.,  art.  6  of  the  Court  Fees  Act  (VII  of  1870), 
upon  an  applieation  to  review  an  appellate  decree,  the  fee  to  oe  considered 
is  the  fee  leviable  on  the  memorandum  of  the  appeal  in  which  the  decree 
sought  to  be  reviewed  was  passed,  and  not  the  fee  wnioh  was  leviable  on  the 
plaint  nor — where  the  decree  sought  to  be  reviewed  wajs  passed  on  ai)peal 
under  s.  10  of  the  Letters  Patent  from  an  appellate  judgment  of  a  Division 
Bench— the  fee  which  was  leviable  on  the  memorandum  of  the  appeal  before 
such  Bench. 

Husaini  Begam  o.  The  Collector  of  MuzaSamagar  .182 

'  ■     »  ii,  No.  6.   See  Security  bond  for  costs  of  appeal 

X,  8.  56.  Part  of  property  acmiired  for  public  purposes — Owner 
desiring  that  the  whole  shall  he  acquired — Itight  of  owner  not  confined  to  small 
or  confined  <»reas-^onvenienee  qf  owner  not  the  test,"]  The  Local  Government 
having  appropriated,  for  pubUo  purposes  under  the  Land  Acquisition  Act  (X 
of  1870),  some  of  the  out-houses  attached  to  a  dwelling-house  and  part  of  the 
compound  in  which  they  were  situate,  without  taking  the  house  wiUi  its  other 
out-nouses  or  appurtenances  or  the  rest  of  the  compound,  the  owner  objected, 
under  s.  65  of  the  Act,  that  the  Government  should  take  the  whole  oi  such 
property  or  none. 

Heldf  applying  to  s.  55  the  interpretation  placed  by  the  courts  in  England 
upon  the  corresponding  s.  92  of  the  Land  Glauses  Consolidation  Act  (8  &  9 
Via,  c.  18),  that  the  section  was  applicable  and  the  objection  must  be  allowed. 
Qrosvenor  v.  The  Hampstead  Junction  Railway  Company,  Cole  v.  The  West 
London  Crystal  Palace  Eailway  Company,  and  Jtiny  v.  tHie  Wyecombe  Bail- 
way  Company  referred  to. 

Held  also,  tiiat  the  rule  was  not  in  England  restricted  to  small  or  confined 
areas,  and  that  the  test  was  not  whether  the  part  appropriated  could  be  severed 
from  the  rest  of  the  property  without  inconvenience  to  the  owner. 

Xhairati  Lai  v.  The  Secretary  of  State  for  India  in  Council.  •  878 

1871 — ^Vm,  8s.  28y  64,  65  and  66.  Place  of  registration  qf  doeuments.l 
The  requirements  of  s.  28  of  Act  VIII  of  1871  are  fulfilled  by  the  regis- 
tration of  a  document  relating  to  immoveable  property  in  the  office  of  the 
Sub-Begistrar  within  whose  sub-district  any  portion  of  the  property  is  situate. 
The  words  "some  portion  of  the  proper^  '  are  not  to  be  read  as  meaning 
some  substantial  portion  of  the  ytigeirty.  All  matters  of  publicity,  which  it 
is  the  object  of  a  register  to  affora»  are  provided  for  in  this  respect  by  the 
carrying  out  of  the  provisions  of  ss.  64,  65  and'66. 

Hari  Bam  v.  Sheodayal  Mai  186 

ACTS— 1872— I,  s.  lia    See  Mortgage. 

-  ,  8. 116.   See  Mortgage,  usufructuary. 

8.118.  Witnesses^Competeney  qf  persons  qf  tender  years,"]  The 
competency  of  a  person  to  testifv  as  a  witness  is  a  condition  precedent  to  the 
admmistration  to  him  of  an  oath  or  affirmation,  and  is  a  question  distinct 
from  that  of  his  credibility  when  he  has  been  sworn  or  has  affirmed.  In 
determining  the  question  of  competency,  the  Court,  under  s.  118  of  the  Evi- 
dence Act,  has  not  to  enter  into  inquiries  as  to  the  witness'  religious  behef , 
or  as  to  his  knowledge  of  the  consequences  of  falsehood  in  this  world  or 
the  next  It  has  to  ascertain,  in  the  best  way  it  can,  whether,  from  the  extent 
of  his  intellectual  capacity  and  understanding,  he  is  able  to  give  a  rational 
account  of  what  he  has  seen  or  heard  or  done  on  a  particular  occasion.  If  a 
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person  of  tender  years  or  of  yery  advanced  age  can  satisfy  these  reqnire- 
mentSy  his  competency  as  a  witness  is  established. 

Qneen-Empress  v.  Lai  Sahai  183 

IX,  s.  23.  Agreement  opposed  to  public  policy. }  For  the  pnrpose 
of  meeting  the  expenses  of  an  appeal  to  tne  Priyy  Oonucil  from  concurrent 
decrees  of  the  Subordinate  Jud^e  and  the  High  Goart,  the  plaintifE-appellant 
executed  a  deed  of  sale  of  certain  property  worth  over  Bs.  60,000  in  con- 
sideration of  the  Tendees  providing  the  necessary  security  and  moneys. 
The  plaintiff  experienced  considerable  difficulty  in  procuring  the  means  to 
appeal.  The  vendees  were  not  professional  money-lenders,  they  did  not  put 
pressure  on  the  plaintiff,  but,  on  the  contrary,  he  and  his  agent  put  pressure 
on  them  to  affree  to  the  terms  of  the  deed.  It  appeared  that,  apart  from  the 
monies  borrowed  by  him  from  time  to  time,  he  was  without  even  the  means  of 
subsistence;  that  he  fully  understood  the  nature  of  the  deed;  that  his 
agents  negotiated  the  transaction  bond  fide  and,  to  the  best  of  their  powers, 
in  his  interest ;  that  there  was  no  fraud  or  deception  on  the  part  of  the 
vendees ;  and  that  they  performed  all  that  they  undertook  as  regards  meeting 
the  expenses  of  the  appeal.  Under  the  deed  the  plaintiff's  were  liable  to 
furnish  security  to  the  extent  of  Bs.  4,000  and  to  advance  Bs.  8,600  for  other 
necessary  expenses,  and  they  did  in  fact  furnish  such  security  and  advanced 
sums  aggregating  Bs.  7,542.  The  appeal  was  successfuL  The  appellant 
having  mled  to  put  the  vendees  in  possession  of  the  property  conveyed  by 
the  deed,  and  recovered  by  him  under  the  Privy  Council's  -  decree,  the 
vendees  sued  him  for  possession  of  the  property  and  mesne  profits,  after- 
wards agreeing  that  the  Gourt  should,  in  lieu  thereof,  award  them  compensa- 
tion in  money  equivalent  thereto. 

Seld  that,  although  the  ease  was  very  different  from  cases  in  which  persons 
interfered  for  their  own  benefit  in  litigation  not  their  own,  or  in  which 
mukhtars,  vakils  or  persons  of  that  class  or  professional  money-lenders,  taking 
advantage  of  the  borrower's  position,  sued  to  enforce  a  contract  obtained  by 
them  from  him,  and  although  the  defendant  was  not  entitled  to  sympathy,  yet, 
judging  by  the  disproportion  between  the  liability  incurred  by  the  plaintiffs 
under  we  contract  and  the  reward  which  they  were  to  obtain  m  the  event  of 
the  defendant's  success,  it  must  be  concluded  either  that  they  did  not  believe 
his  claim  to  be  well  founded,  and  consequently  entered,  though  unwillingly, 
into  a  gambling  transaction,  or,  if  they  believed  the  claim  to  be  well  founded, 
that  the  reward  contracted  for  was  excessive  and  unconscionable ;  and  in  either 
ease  the  contract  could  not  be  enforced  in  its  terms. 

Held,  that,  if  the  doctrine  of  equity  applicable  to  such  oases  were  applied 
in  favour  of  the  borrower,  it  should  also  be  applied  in  favour  of  the  lender ; 
that  as  there  was  no  reason  to  suspect  the  plaintiff's  motives,  it  would  be 
inequitable  to  relieve  the  defendant  from  all  liability ;  that  it  was  only  fair 
that  he  should  compensate  the  plaintiffs  for  the  use  of  their  security  bonds 
from  the  date  when  they  were  deposited  in  the  High  Court  to  the  earliest  date 
after  the  judgment  of  the  Privjr  Council,  when  the  plaintiffs  could  have 
obtained  them  back ;  that  simple  interest  at  12  per  cent,  per  annum  on  the 
amounts  of  the  bonds  for  that  period  would  be  reasonable  compensation  for 
such  use;  that  the  defendant  should  also  re])ay  the  amounts  advanced  by  the 
plaintiffs  for  the  expenses  of  the  litigation  with  interest  on  each  advance  at 
20  per  cent,  from  the  plate  on  which  it  was  made  to  the  date  of  the  decree 
in  the  present  case ;  and  that  he  should  pay  interest  on  the  whole  amount 
thus  decreed  at  6  per  cent,  from  the  date  of  the  decree  till  payment. 

Chunni  Kuar  v.  Bup  Singh,  Raja  Sahib  Prahlad  Sen  v.  Baboo  Budhn 
Singh  and  Bowes  v.  Heaps  referred  to. 

Loke  Indar  Singh  v,  Bup  Singh  118 
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ACTS— 1873— IX,  8.  28.  Agreement  opposed  to  public  foliey.']  For  the  porpose 
of  meeting  the  expenses  of  a  suit  tor  possession  of  immovable  property,  the 
plaintiff,  who  was  in  straitened  oircnmstances,  agreed  with  the  defendant  that 
the  latter,  in  consideration  of  paying  snoh  expenses  from  the  Conrt  of  first 
instance  np  to  the  High  Conrt,  shomd  hare  half  the  property  and  half  the 
mesne  profits,  with  all  his  costs,  in  the  erent  of  success.  -  The  suit  was 
brought  and  was  conducted  by  the  plaintiff  and  the  defendant  jointly,  and  was 
decreed  by  the  High  Court  on  appeal,  and  the  defendant  obtained  possession 
'  of  half  the  property.  The  plaintiff  sued  to  recover  possession  of  the  half,  on 
the  ground  that  the  agreement  was  illegal  and  void.  It  appeared  that  the 
amount  actually  8]>ent  by  the  defendant  in  the  former  litigation  was  Bs.  868, 
and  that  if  that  suit  had  failed,  he  would  have  lost  about  Bs.  60O.  It  was 
found  that  the  value  of  the  half  share  of  the  property  was  about  Bs.  1,000. 

Held^  that  the  agreement  was  unfair,  unreasonable,  extortionate  and  con- 
trary to  public  policy,  within  the  meaning  of  s.  23  of  theContmct  Act  (IX 
of  1872),  and  that  the  plaintiff  was  entitled  to  recover  possession  of  the  land 
in  suit  OQ  payment  of  compensation  for  the  advances  made  by  the  defendant 
in  the  former  litigation,  with  interest  at  *12  per  cent,  per  annum.  Ckunni 
Kudr  V.  Bup  Singh  and  Lake  Indar  Singh  v.  Kup  Singh  referred  to 

Husain  Bakhsh  v,  Bahmai  Husain  128 

■■  8.  23.   See  Maintenance. 

 '  ,  8.  65.   See  Act  XV  of  1877,  sob.  ii,  Nos.  64,  97. 

,  88.  69,  70.  **  Laiqfkllg  '^Mortgage — Decree  ef^oreing  hypothe* 
cation^Satitfaction  of  decree  by  person  not  subject  to  legal  obligation  there^ 
under^Suit  for  contribution  brought  by  such  person  against  judgment'debtors 
0^Oratuitous  payment.'}  The  wiciow  of  2>,  a  separated  Hindu,  hypothecated 
certain  immoveable  property  which  had  belonged  to  her  husband.  The  imme- 
diate reversioners  to  D's  estate  were  his  nephew  S  and  the  three  sons  of  his 
brother  O.  After  the  widow's  death,  the  mortgagee  put  his  bond  in  suit^  im- 
pleading as  defendents  8,  two  of  S's  four  sons,  and  the  three  sons  of  O.  Only  the 
three  last-mentioned  persons  resisted  the  suit ;  and  the  mort£[agee  obtained  a 
decree  directing  the  sale  of  the  mortgaged  property  in  satisfaction  of  his  claim. 
From  the  operation  of  this  decree  8  was  wholly  exempted,  and  his  sons  were 
made  liable  onlv  to  pay  their  own  costs.  Before  any  sale  in  execution  ot  the 
decree  could  take  place,  the  sons  of  8  naid  the  amount  of  the  decree  into 
Court,  thus  saving  the*  property  from  sale.  They  subsequently  sued  the  sons 
of  O  for  contribution  in  respect  of  this  payment.  It  was  found  that,  at  the 
time  when  the  payment  was  made,  S  was  a  member  of  a  joint  Hindu  family 
with  the  defendants,  and  that  his  sons,  the  plaintiffs,  had,  at  that  time,  no 
interest  in  the  property  by  transfer  from  him. 

Held,  that  at  the  time  of  the  payment,  the  plaintiffs,  could  not  properly 
be  regarded  as  in  the  position  of  co-mortgagors  with  the  defendants,  so  as  to 
have  an  equitable  lien  upon  the  propertv  ihey  had  saved  from  sale  ;  that  it 
was  not  a  case  of  a  payment  whicn  the  defendants  were  bound  to  make 
in  which  the  plaintiffs  were  "  intmsted  "  within  the  meaning  of  s.  69  of  the 
Contract  Act ;  and  that  therefore  the  fiction  of  an  implied  request  by  the 
defendants  to  the  plaintiff  to  make  payment  could  not  be  imported  inta  the 
case  and  the  plainti(Es  were  not  entitled  to  contribution. 

Held  also,  that  there  was  no  such  relationship  between  the  parties  as 
would  create  or  justify  the  inference  of  any  right  in  the  plaintiffs  to  look  to 
the  defendants  for  comnensation,  so  as  to  make  s.  70  ot  the  Contract  Act 
applicable  ;  and  that  if  tne  plaintiffs,  as  mere  volunteers,  chose  to  pay  the 
monev,  not  for  the  detendants,  but  for  themselves^  they  could  not  claim  the 
benefits  of  that  section. 

The  principle  of  the  decision  in  Pancham  Singh  v.  Ali  Ahmad-  has  been 
reoognised  and  provided  for  in  the  Transfer  ^f  Property  Act 
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By  the  use  o!  the  word  Uwfully  "  in  8.  70  of  the  Contract  Aet,  tht 
Legisiatnre  had  in  contemplation  caseg  in  which  a  person  held  such  a  relation 
to  another  as  either  directly  to  create  or  reasonably  to  jnstify  the  inference 
that  by  some  act  done  for  another  person^  the  person  domg  the  act  was 
entitled  to  look  for  compensation  to  the  person  for  whom  it  was  dona.  Earn 
TkhtU  8in^k    BUtuwar  Lai  Sakoo  referred  to. 

diedi  Lall    Bhagwan  Daa  134 

ACTS— Si,  1S4,  1S7.  Omisium  bp  ertditar  to  nf«  priucipai  Mior 
mtkin  period  qf  Umitatum^Disckmrffo  of  #tfr«fy.]  The  omissum  of  a  creditor 
to  sne  his  principal  debtor  within  the  period  of  limitation  disdumes  the 
surety  xmdtr  s.  134  of  the  Contract  Act  (IX  of  1872),  eren  though  toe  aon- 
soing  withiji  such  period  arose  from  the  creditor's  fOTbearaoce. 

Section  187  of  the  Contract  Act  does  not  limit  the  effect  of  s.  184.  Its 
object  is  to  explain  and  preyent|misconception  as  to  the  meaning  of  s.  1S5.  It 
applies  only  to  a  forbearance  dn^in^  the  time  that  the  creditor  can  be  said  to 
be  forbearing  to  exercise  a  right  w}uch  is  still  in  existence. 

Haiarimal  y.  KrUhnaraw  and  Kriihio  Kukori  Ciowdkrain  w,  JUdkm 
Bomun  Munshi  dissented  from.   Hatari  y.  Chunni,  Lai  retened  to. 

Eadha  v.  ETmlock  310 

 ^1873*-X,  ss.  6,  18.    Omitsion   to  iaht  ovidonce  on  oath   or  qfitmuUiomJ] 

flaying  regaxd  to  the  langnase  of  the  Oaths  Act  (X  of  1873)  a  uoart  has  no 
option,  when  once  it  has  elected  to  take  the  statements  of  a  person  as 
eyidence,  but  to  administer  to  snch  person  either  an  oath  or  affirmation  as 
the  case  may  require.    Queen-  Emprete  y.  Maru  referred  to. 

In  a  trial  for  murder  before  the  Court  of  Session,  one  of  the  witnesses 
was  a  boy  of  twelye  years  of  age,  and«  in  answer  to  questions  put  by  the  Ses- 
sions Judge,  he  said  that  he  worshipped  Debi  and  understood  the  difference 
between  truth  and  falsehood,  that  he  did  not  know  what  would  be  Uie  conse- 
quences here  or  hereafter  of  telling  lies,  but  that  he  would  tell  the  truth.  The 
Sessions  Judge  proceeded  to  record  the  boy's  stateiQenty  but  without  adminis- 
tering to  him  any  oath  or  affirmation. 

Held,  that  there  was  nothing  in  the  law  to  sanction  this  procedure  en  ike 
part  of  the  Judge. 

The  High  Court  required  the  attendance  of  the  boy  and  of  the  accused, 
and,  haying  satisfied  itself  of  the  competency  of  the  former  to  depose  as  a 
witness,  examined  him  as  to  his  account  of  what  had  occurred. 

Queen-Empress  v,  Lai  Sahai  183 

ACTS — 1878 — ^XIX,  ss.  84,  97.  Jseeni  to  and  validity  <f  mutation  qf  names  in  the 
collectorate  record  qf  rights,']  The  question  was,  according  to  the  judgment 
of  the  High  Court,  whether  a  change  of  names  in  the  collectorate  record  of 
rights  represented  a  bond  fide  transfer  by  the  plaintiff,  or  whether  there  was 
a  mere  assent  by  her  to  a  paper  transacticm,  relating  to  the  ownership  of  a 
share  in  a  yiUage,  in  giying  which  assent  she  had  not  acted  freely,  but  under 
Tindue  influence.  Beyersing  the  decision  of  the  High  Court,  which  was  that 
the  plaintiff  had  assented  to  the  proceedings  under  intimidation,  their  Lord- 
ahips  held  that,  on  iJie  evidence,  no  intimidation  had  been  proved,  and  that  a 
suit  to  cancel  this  "  dakhil  kharij"  and  for  a  declaration  of  the  proprietary 
right  of  the  plaintiff,  in  whose  name  Uie  village  stood  before  the  natation  had 
been  rightly  dismissed  in  the  first  Court. 

Har  Lai  v.  Sardar  3S9 


■  1.  '8. 113.    Q,iiestion  <f  iltlo^Appeal /rom  order  uader  first  part 

«.  118.]   1^0  appeal  lies  to  the  High  Court  from  a  decision  of  a  Collector  or 
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Assistant  Golleetor  under  the  first  part  of  s.  IIS  of  the  North- Western  Pro« 
▼inces  Land  Bevenue  Act  (XIX  of  1873),  declining  to  grant  an  application  for 
partition  until  the  question  in  dispute  has  been  determined  by  a  competent 
Court. 

Imtias  Bane  v.  Latafat-un-nissa  328 

ACTS— 1877— I,  s.  48.   See  Act  XII  of  1881  (N.-W.  P.  Jtent  Act),  s.  106,  and 
Hindu  widow. 

——III.  ss.  49,  60.  Certiflcate  ofreffutratton^Dutinction  between  aet  ef 
registering  officer  and  conduct  of  parties— Certificate  not  invalidated  and  docu- 
ment not  made  inadmissible  by  erroneous  procedure  in  presenting  or  admitting 
execution.^  Ttie  word  *' registered"  as  used  in  s.  49  of  the  ^gistration  Act 
(III  of  1877)  refers  to  the  act  o^  registration  by  the  registering  officer,  and  not 
to  matters  of  procedure  or  conduct  of  the  parties  seeking  registration,  which 
are  governed  bv  special  proyisions  of  the  Act.  8.  49,  read  with  s.  60,  only 
means  that  a  aocument  to  be  admissible  in  eyidence  for  the  purposes  of  the 
former  section  must  be  registered,  t.0.,  the  officer  must,  under  s.  60,  haye  put 
upon  it  the  certificate  required  by  that  provision.  If  he  has  done  so,  the 
doonmeot  bearing  such  ceitifioate  becomes  admissible  in  eyidence :  if  he  has 
not,  or  there  haj  been  no  registration  of  the  document,  then  such  document  is 
inadmissible.  Where  the  document  bears  such  a  certificate,  it  is  registered 
within  the  meaning  of  s.  60  and  becomes  under  the  second  paragraph  thereof 
admissible  in  evidence,  and  the  operatfen  of  the  second  paragraph  is  not  inter- 
fered with  bj  s.  49. 

Where,  therefore,  the  Lower  Appellate  Court  rejected  as  inadmissible  in 
evidence  under  s.  49  a  deed  of  gift  of  immoveable  property  upon  which  was 
endorsed  a  certificate  under  s.  60.  on  the  ground  that  the  person  presenting  it 
for  registration  and  admitting  execution  was  not  qualified  to  do  so  under  ss.  82 
and  36,  and  the  registration  was  consequently  void  and  the  document  not  regis- 
tered under  s.  17  (a),^Held  that  the  Court  was  wrong  in  so  doing  and  ought 
to  have  looked  at  and  dealt  with  the  document. 

Har  Sahai  v.  Chunni  Kuar,  Ikbal  Begam  v.  Sham  SUndar^  Bishunath 
Naik  v.  Kalliani  Bai,  Husaini  Begam  v.  Mulo,  Sheo  Shunlcar  Sahoy  v.  Sirdey 
Narain  Sahu,  Muhammad  Ewaz  v.  Birj  Lai,  Sah  Mukhun  Lai  Panday  v. 
Sah  Koondan  Lai,  Majid  Sosain  v.  FazUun-nissa,  referred  to. 

flardei  v.  9«m  Lai  319 

 ^XV,  s.  28.   See  Mortgage. 

 flCH.  ii.  Nos.  64,  97.   Act  IX  (f  \%n  (Contract  Aet),  s,  ^.']  Money 

due  on  an  account  stated  which  would,  as  such,  have  been  barred  in  three 
years  from  the  statement,  under  Act  XV  of  1877,  sch.  ii,  art.  64,  becomes,  for 
purposes  of  limitation,  a  debt  of  another  character,  when,  it  having  been  the 
Bubjeet  of  an  arrangepient  whereby  it  was  to  be  retained  by  the  debtor  as  part 
of  the  consideration  upon  a  proposed  sale  of  land,  that  arrangement  failed,  the 
sale  not  being  specifically  enforceable,  and  so  declared  by  decree. 

In  contemplation  of  a  sale  of  land  by  the  debtor  to  the  creditor,  it  was 
agreed  that  the  book  debt  should  be  retained  by  the  former  in  satisfaction  of 
part  of  the  price,  but  the  parties  failing  to  agree  as  to  certain  other  torms,  a 
suit  brought  by  the  intonaing  vendor  for  specific  perforpiauce  was  dismissed 
on  the  ground  that  no  effectual  agreement  had  been  made. 

Held,  that  this  decree  brought  about  a  new  state  of  things  and  imposed  a 
new  obligation  on  the  debtor,  who  could  no  longer  allege  that  he  was  absolved 
by  the  creditors  being  entitled  to  the  land  instead  of  the  money.  He  became 
bound  to  pay  that  which  he  had  retained  in  payment  of  his  land,  the  dato  of 
the  deoree  giving  the  date  of  the  failure  of  an  existing  consideration,  withio 
tlia  neaning  of  art  97. 
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The  matter  mi^t  also  be  regarded  aa  fallinf^  nnder  s.  6S  of  the  Contnet 
Aet,  IX  of  1872,  under  which,  when  the  agreement  waa  decreed  ineffectual, 
the  debtor,  baring  nreyionslj  received  an  advantage  under  it,  waa  made  liable 
"  to  reatore"  that  advantage  or  "  to  make  eompengatioii  for  if 

Basin  Enar  v.  Dhom  Singh  ^7 

ACTS^1877— XV,  s.  91,  lU.  Muhammadan  Xofp— J«amtoiMe--Ot^AM< 
heir  far  tkare  of  donor' $  property  hy  deelaration  of  invalidiUf  of  ^i^.]  A 
Mnhunmadan  who,  in  October  1B76,  executed  a  deed  of  gift  of  his  propertj, 
under  which  possession  was  taken  by  the  donees,  died  in  June  1886,  never 
having  taken  any  steps  to  have  the  deed  of  gift  set  aside.  In  February  1880, 
a  sait  was  brought  by  his  nephew,  claiming  a  share  in  the  donor's  estate  by 
right  of  inhentance,  ftxA  oy  having  it  declared  that  the  deed  was  procuKd 
from  the  donor  by  ^ud  and  undue  influence.  It  was  found  that  the  plaia- 
tiff  was  aware  of  the  existence  of  the  deed  soon  after  its  execution,  and  that  if 
there  were  any  facts  entitling  him  to  have  it  cancelled,  those  facts  were  known 
to  him  more  than  three  years  before  the  institution  of  the  suit 

Hold^  that  the  plaintiff  had,  during  the  donor's  lifetime,  no  revefrsiontry 
or  vested  ■  interest  in  the  estate,  but  a  mere  possibiblilr  of  inheritanoe,  and 
conseoaently  the  donor,  when  he  executed  fibe  deed,  had  full  disposing  power 
over  nis  property,  and  the  right  which,  at  his  death,  accrued  to  the  plaintiff 
came  to  the  latter  affected  by  the  donor's  acts  and  dispositions ;  and  that  as 
a  suit  by  the  donor  to  set  aside  the  detd  would,  at  toe  time  of  his  death,  be 
barred  by  art.  91  of  the  Limitation  Act  (XV  of  1877),  such  a  suit  was  also 
barred  against  the  plaintiff  who  claimed  through  him,  the  cancelment  of  the 
deed  being  a  substantial  and  necessary  incident  of  the  claim,  and  the  neces- 
sity which  rested  upon  the  plaintiff  for  obtaining  such  cancelment  before 
he  could  dislodge  the  donees  not  being  obviated  by  nis  choosing  to  call  the 
suit  one  for  possession  of  immoTeable  property,  Abd^X  Wahid  Khan  v. 
JSuran  Bibeo  hvAJagadamba  Chaodhrain  v.  Dahhina  Mohun  referred  to. 

Hasan  All  v,  Naao      «  456 

■  ■              n     'f  8CH.  ii,  No.  113,  See  Suit  for  specific  performance. 
 :  116.   See  Bond. 

—  Nos.  144, 148.   See  Mortgage. 

—  ,  No  1760,   See  Civil  Procedure  Oode,  ss.  368,  682. 

—  178.   See  CivU  Procedure  Oode,  s.  316. 

.  -1879^1,  scH.  i.  No.  18.   See  Security  bond  for  costs  of  appeal. 

 1881— XII,  s.  93  (A).   See  s.  106. 

■   ,  8.  106.  Jitrisdiction'^Civil  and  Beeemne  CouHi^ 

Suit  by  eo'sharere  in  a  joint  undivided  mahdlfor  deelaration  of  title  by  co- 
tharere  dtfendanti^Suit  not  maintainable^Act  Xllof  1881  fNorth-JFeetem 
Provinces  Bent  Act), «,  148— ulc<  I  of  1877  (Specifle  Belief  Act),  s,  4St^CivU 
Procedure  Code,  11.]  The  effect  and  intention  of  the  proviso  to  s.  148  of 
the  North- Western  Provinces  Bent  Act  (XII  of  1881)  is  to  preserve  liie  juns- 
diotion  of  the  Oivil  Coarts  under  s.  42  of  the  Specific  Relief  Act  (I  of  1877), 
while  prescribing  a  special  period  of  one  year  s  limitation  for  such  suits  when 
they  anse  out  of  adjudications  such  as  s.  148  contemplates.  Neither  that 
section  nor  the  proviso  affects  the  jurisdiction  of  a  Civil  Court  to  entertain 
a  suit  b^  some  of  a  body  of  co-sharers  in  a  joint  and  undivided  mah&l  for  a 
declaration  of  their  title  to  receive  a  proportionate  share  of  the  rent  payable 
by  the  tenants. 

Havinp^  regard  to  s.  11  of  the  Oivil  Procedure  Oode,  a  suit  for  the  zeeoveiy 
of  certain  sums  of  monej  as  the  plaintiffs'  share  of  rent  alleged  by  Uiem  to 
have  been  wrongfully  received  by  the  defendants,  their  co-sharers,  and  ui 
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which  the  plaintiffs'  rifi^ht  to  receive  any  portion  of  the  rent  claimed  is  denied 
by  the  defendants,  is  not  barred  from  the  cognizance  of  the  Civil  Conrts  by  s. 
93  (i)  of  the  North- Western  Provinces  Bent  Act.  That  provision  does  not 
contemplate  snits  in  which  snoh  claims  of  tiUe  are  so  made  and  resisted. 

Bnta  snit  by  some  of  the  co-sharers  in  a  joint  and  undivided  mahil  for  snch 
declaration  and  such  recovery  of  a  proportionate  share  of  rent  as  above  refer- 
red to  is  barred  by  the  provisions  of  s.  106  of  the  North- Western  Provinces 
Bent  Act,  in  the  absence  of  proof  of  local  custom  or  special  contract  author- 
izing such  suits. 

Mahadeo  Singh  «.  Bachu  Singh   224 

ACTS—1881— XII,  s.  148.  5ws.  106. 

,  s.  208.  JuritdicUou'^Eemand,^  An  Assistant  Collector  dismissed 
a  suit  without  considering  the  merits,  on  the  ground  that  it  was  not  cognizable 
by  a  HevcDue  Court  On  appeal  the  District  J udge  held  that  it  was  unneces- 
sary to  determine  the  question  of  jurisdiction  as  he  had  power  in  any  event 
under  s.  208  of  the  N.-W.  P.  Bent  Act  to  remand  the  suit  to  the  Assistant 
Collector,  and  he  remanded  it  accordingly. 

Hdd,  that  the  Judge  had  rightlv  construed  s.  208  of  the  Bent  Act  and 
that  the  remand  was  proper.  Alwutd-ud-din  Khan  v.  Mqjl%$  jSas  distin- 
guished. 

Girwar  Singh  e.  Sita  Bam   31 

 1882— lY,  8.  64.   See  Vendor  and  purchaser. 

I  8.  67  (a).  8ee  Mortgage,  usufructuary  (2). 

88.  88,  89,  90.  Decree  for  eaU  of  mortgaged  properUf^Beeree 
not  satiefied  by  eale^Beeovery  of  halanee  due  on  mortage.']  Tne  decree  con- 
templated by  s.  90  of  the  Transfer  of  Property  Act  (I  V  of  18|j33)  can  be  made 
in  the  suit  in  which  the  decree  for  sale  was  passed ;  and  it  is  not  necessary 
to  institute  a  fresh  suit  to  obtain  such  djecree. 

Baj  Singh  o.  Parmanand  480 

■,  8.  98.   See  Mortgage,  usufructuary  (1). 

 ^1886— XVn.   See  Statute  24  and  25  Vie,  c.  67,  s.  22. 

 -1888— VII,  88.  68,  66.   See  Civil  Procedure  Code,  ss.  868,  582. 

ADMISSION.   See  Question  in  issue. 

AQBEEMENT  OPPOSED  TO  PUBUO  POLICY,  See  Act  DC  of  1872,  s.  23  and 
Maintenance. 

lL2V^^h^Ahatement^See  Civil  Procedure  Code,  ss.  868, 682. 

SECOND.   See  Civil  Procedure  Code,  ss.  584,  629. 

BOND.  Interest  post  diem— Damages  for  non-gawnent  on  due  date-^Limitation 
^Aet  XV  <f  1877  (Limitation  Aet),  sck.  u.  No,  ll^Ckarge  on  hypothecated 
property^Sueeessive  or  containing  breaches  of  contraetJ^  A  contract  to  pay 
mterest  post  diem  on  a  mortgage  oueht  not  to  be  impbed  when  the  parties  to 
the  written  contract  have  not  expressed  therein  any  such  intention.  This  is 
particularly  the  case  where  the  written  contract  does  in  clear  terms  provide 
for  the  payment  of  interest  and  compound  interest  during  the  term  of  the 
mortgage.  Narain  Lai  v.  Chagmat  Das  followed.  Chhab  Nalthy.  Kamta 
Prasad  tokd  Baldeo  Fanday  v.  Gtokal  Bai  referred  to. 

Damages  given  after  the  due  date  of  a  mortgage  for  non-payment  of  the 
principal  money  upon  the  due  date  are  damages  for  breach  of  contract  and 
not  interest  payable  in  performance  of  a  contract ;  and  under  art.  116,  sch.  ii. 
of  the  Idmitation  Act  (XV  of  1877)  a  suit  to  recover  such  damages  must  be 
brought  within  six  years  from  the  time  when  the  contract  for  the  breach  of 
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wbioh  they  are  claimed  was  broken.  It  cannot  be  taid  tiiat  sncb  damaieet  are, 
from  the  date  when  the  contract  was  broken,  and  eren  before  thej  have  been 
atoertained  or  decreed,  a  charge  upon  the  property  hjpothecated,  so  as  to 
make  art  116  inapplicable*  Price  The  Great  Wettem  BailwayCo^  Morpan 
T.  Jonei,  Oordillo  t.  Weguelin,  In  re  Eerr'i  Policff,  Lippard  T.  Miekette,  Cook 
Ihvsler^  and  Bieken  D^al  y.  Udit  Narayan  distinguished. 

In  snch  cases  there  is  one  bresch  of  the  contract,  namely,  the  non-pajment 
on  the  date  agreed  upon,  and  there  is  no  onestion  of  continuing  or  suocessiye 
breaches.   Maneah  Ah  y.  Onlab  Chand  referred  to. 

Bhagwant  Singh    Darjao  Singh  •   416 

BUBDEN  OF  PBOOF.  Mortgage. 

CIVIL  PBOCfiDUBE  CODE,  ss.  2,  64.  DUmieeal  cf  wiifw  insuJfMemi  cowrt-fie 
on  plaint-^ Decree^ Appeal^Oivil  Procedure  Code,  $.  l6^Aet  VII  of  19J0% 
9, 12 J  The  Court  of  first  instanoe  being  of  opinion  that  the  plaint  bore  an 
insufficient  court-fee  and  the  plaintifE  not  making  good  the  deficiencj  dismissed 
the  suit  after  recording  eyidenoe,  but  without  entering  into  the  merits.  On 
appeal  the  Lower  Appellate  Court  held  that  the  court-fee  was  sufficient  and 
remanded  the  case  for  trial  on  the  merits. 

Held^  that  s.  158  of  the  Ciyil  Procedure  Code  was  not  applicable  to  the  case, 
that  the  first  Court's  disposal  of  the  suit  must  be  treated  as  being  under  a.  64» 
and  was,  therefore,  a  decree  within  the  meaning  of  s.  2,  and  appealable  as  such, 
and  that  such  appeal  was  not  prohibited  by  s.  12  of  the  Court  Fees  Act. 
Ajoodhya  Perthad  y.  Oungm  Perskad  and  Aunamalai  Cketii  y.  Ctoeie  referred 
to. 

MuhammAdSadike.  Muhammad  Jan  91 

 ,  8. 11.  6ee  Act:xn  of  1881,  a.  106* 

 '  *,  8.  12.   Pending  euite^MoUikantt^Diffhreni  relics 

claimed,]  The  pendency  of  litigation  regarding  rent,  malikant^t  or  otlier 
demand  for  one  year  does  not,  under  s.  12  of  the  Ciyil  Prooedure  Code,  bar  a 
suit  between  the  same  parties  in  which  the  same  demand  is  made  for  a  subse- 
quent year,  inasmuch  as  the  reliefs  claimed  in  the  two  cases  are  different.  Ss. 
12  and  13  of  the  Code  compared* 

On  the  17th  August*1885,  a  suit  was  instituted  for  recoyery  of  an  annual 
tnalikana  allowance  for  the  years  1290, 1291  and  1292  fasli.  On  the  ffth  Oeto- 
bar  1885,  the  Munsif  dismissed  the  suit  On  the  10th  March  1886,  the  Sub- 
ordinate Judge  on  appeal  reyersed  the  Munsif  s  decree  and  decreed  the  suit. 
On  the  Slst  June  18h6,  the  defendant  appealed  to  the  High  Court,  which,  on 
the  4th  July  1887,  reyersed  the  Subordinate  Judge's  decree  and  restored  that  of 
the  Munsif,  on  the  ground  that  the  plaintiff  had  neyer  receiyed  and  was  not 
entitled  to  malikana,  Mesnwhile,  on  the  8th  June  1886,  the  plaintiff  brought 
another  suit  ^inst  the  defendant  for  recoyery  of  malikana  tor  the  j^ear  1293 
fasli,  which  accrued  after  the  institution  of  the  former  suit.  By  judgments 
dated  respectiyely  the  2l8t  August  and  27th  Noyember  1886,  the  Lower  Courts 
decreed  this  suit,  holding  that  the  Subordinate  Judge's  decree  of  the  10th 
March  1886,  in  the  former  suit,  operated  as  res  judicata,  and  was  conclusiye 
in  fayour  of  the  plaintiff's  title  to  die  tnalikana.  On  the  17th  May  1887  the 
defendant  appealed  to  the  High  Court,  and  on  the  16th  May  1888  (the  Bigh 
Court  haying,  in  the  interral,  dismissed  the  former  suit  by  its  judgment 
of  the  4th  July  1887)  the  appeal  came  on  for  hearing. 

Held,  that  the  triil  of  the  present  suit  by  either  of  the  Lower  Courts  was  not 
barred  by  s.  12  of  the  Civil  Procedure  Code  by  reason  of  the  fact  that  at  the 
time  of  such  trial  in  August  and  Noyember  1886  the  preyious  litigation 
between  the  parties  was  pending  in  seeond  sppeal  before  the  High  Court 

Balkishan  v.  Eishan  Lai  148 
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CIVIL  PEOCEDUBE  CODE,  b.  13.  MalikanaSecurring  liahiliiy^Ees  Judi- 
cata— Different  su^ct-matters  claimed  ^Judgment  in  HrH  wit  going  to  root  of 
plaintiff* 9  titl9*^** Final"  judgment — Judgment  liable  to  appeal  or  under  appeal 
-^Effect  qf  final  decree  inflrd  euit  pronounced  subsequent  to  decision  in  second 
suii  Y  J^ower  Appealate  (Jouri,  hut  btfore  hearing  of  second  appeal  in  second 
suii.^  For  the  purposes  of  the  role  of  res  judicata  it  is  not  essential  that  the 
snbject-matters  of  the  present  and  the  former  litigations  should  be  identicaL 
Where  a  recarring  liability  is  the  subject  of  claim,  a  prerions  judgment  dismiss- 
ing a  suit  between  the  same  parties  upon  findings  which  do  not  go  to  the  root 
of  the  title  on  whieh  the  claim  rests,  but  relate  merely  to  a  partionlar  item 
or  instalment,  cannot  operate  as  res  judicata.  But  if  snoh  previous  judgment 
negatiTes  the  title  and  main  obligation  itself,  the  plaintiff  cannot  re-agitate  the 
same  question  of  title  by  claiming  a  subsequent  item  or  instalment.  The 
Mc^'ah  of  Pittapur  y.  Sri  Majah  Bau  Buehi  Sittaga  Oaru  referred  to. 

A  judgment  liable  to  appeal  or  under  appeal  is  only  a  provisional  and  not  a 
definitive  or  final  adjudication,  and  cannot  operate  as  res  judicata  during  the 
interval  preceding  the  appeal  or  the  interval  pret^eding  the  decision  of  the 
appeal.  ^  Explanation  IV  of  s.  13  of  the  Civil  Procedure  Code  commented  on. 
Srt  Raja  Kahalapudi  Suriyanaraganarazu  v.  Chellamhuri  Chellamma  and 
Nilvaru  v.  Niltiaru  referred  to. 

The  rule  of  res  judicata,  contained  in  8. 13  of  the  Code,  applies  equally  to 
appeals  and  miscellaneous  proceedings  as  to  oriflpjial  suits.  Having  regard  to 
its  main  object,  so  far  as  it  relates  to  the  re-triaiof  an  issue,  it  refers  not  to  the 
date  of  the  commencement  of  the  litigation,  but  to  the  date  when  the  Judge 
is  called  upon  to  decide  the  issue.  Where,  after  the  commencement  of  the 
trial  of  an  issue,  a  final  judgment  upon  the  same  issue  in  another  case  is  pro- 
nounced by  a  competent  Court  (the  identity  of  parties  and  other  oonditions 
of  s.  18  being  fulfilled),  such  judgment  operates  as  res  judicata  upon  the 
decision,  original  or  appellate,  of  the  issue  in  the  later  litigation. 

On  the  17th  August  1885,  a  suit  was  instituted  for  reoove^  of  an  annual 
malihana  allowance  for  the  years  1290,  1291  and  1292  fasli.  On  the  6th  Ooto« 
ber  1685,  the  Munsif  dismissed  the  suit.  On  the  10th  March  1886,  the  Subor- 
dinate Judge  on  appeal  reversed  the  Munsifs  decree  and  deoMed  tiie  suit.  On 
the  21iit  June  1886,  ihe  defendant  appealed  to  the  High  Court,  whieh,  on  the 
4th  July  1887,  reversed  the  Subordinate  Judge's  decree  and  restored  that  of 
the  Munsif,  on  the  ground  that  the  plaintm  had  never  received  and  was  not 
entitled  to  malikana.  Meanwhile,  on  the  8th  June  1886,  the  plaintiff  brought 
another  suit  against  the  defendant  for  recovery  of  malikana  for  the  year  1298 
fasli,  which  accrued  after  the  institution  of  the  former  suit.  By  judgments 
dated  reineetiyely  the  2i8t  August  and  27th  Ifovember  188tf,  the  Lower  Courts 
decreed  this  suit,  holding  that  the  Subordinate  Judge's  decree  of  the  10th 
Maroh  1886,  in  iiie  former  suit,  operated  as  res  judicata  and  was  conclusive  in 
favour  of  the  plaintiff's  title  to  the  malihana.  On  the  17th  May  1887,  the 
defendant  appealed  to  the  High  Court  and  on  the  16th  May  1888  (the  High 
Court  having,  in  the  interval,  dismissed  the  former  suit  by  its  judgment  of  too 
4th  July  18^)  the  appeal  came  on  for  hearing. 

Held,  that  the  Lower  Courts  were  wrong  in  holding  that  the  Subordinate 
Judge's  decree  of  the  lOth  M«roh  1886,  in  the  former  suit,  which,  at  the  date 
of  ^institution  of  the  present  suit  on  the  8th  June  1886,  was  liable  to 
appeal,  and,  at  the  dates  of  the  decisions  of  those  courts  in  August  and 
liovember  1880,  was  the  subject  of  a  second  appeal  pending  in  the  High  Court 
could  operate  as  res  judicata  in  favour  of  the  plaintiff's  title  to  maUkana,  ' 

(ii)  That  the  High  Court's  judgment  dismissing  the  former  suit  on  the  4th 
July  1887,  though  passed  after  the  decisions  of  the  lower  Courts  in  the  present 
suit  and  after  the  mstitution  of  the  second  appeal  in  the  present  suit,  was 
neveitheless  binding  on  the  High  Court  in  deciding  such  second  appeal',  and 
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beipg  final,  was  eoaolasire  as  res  Judicata  against  the  plaintiff's  title  to  wutU- 
kana, 

(iii)  That  the  effect  of  the  High  Court's  judgment  dismissing  the  former 
suit  on  the  4th  July  1887  was  not  affected  bj  the  oircumstanoe  that  the 
second  suit  was  brought  for  reooTerv  of  malikana  for  a  different  jear,  inas- 
much as  that  judgment  went  to  the  root  of  the  plaintifTs  title  to  malikana^ 
and  its  scope  was  not  limited  to  the  particular  item  then  claimed. 

Balkishan  v.  Kishan  Lai  148 

CIVIL  PEOCEDUEE  CODE.  ss.  13,  979— DUmwal  (f  tnii^Iheree  containing 
clause  stating  that  a  fresh  suU  might  be  instituted  as  to  a  part  qfthe  subject- 
matter — Bes  judicata,']  A  suit  for  possession  of  immovable  property  was 
wholly  dismissed,  on  the  ground  that  the  plaintiff  had  not  made  out  his  title 
to  the  whole  of  the  property  claimed,  though  he  had  prored  title  to  a  one- 
third  share  of  such  property.   The  decree  iocluded  an  order  in  these  terms 

This  order  will  not  prevent  the  plaintiff  from  instituting  a  suit  for  possession 
of  the  one-third  interest  of  Musammat  Lschminia  in  the  fields  specified  in 
the  deed  of  sale,"  upon  which  the  suit  was  based.  No  appeal  was  preferred 
frOm  this  decree.  Subsequently  the  plaintiff  brought  another  suit  upon  the 
same  title  to  recover  possession  of  the  one-third  sluure  referred  to  in  the  order 
just  quoted. 

Held  by  the  Full  Bench,  that  the  Court  in  the  former  suit  had  no  power  to 
include  in  its  decree  of  dismissal  any  such  reservation  or  order ;  that  the  ^t 
tiiat  the  decree  was  not  appealed  against  did  not  give  the  order  contained  in 
it,  which  was  an  absolute  nullity,  any  effect ;  that  as  in  the  former  suit  the 
plaintiff  could  hAve  obtained  a  decree  for  the  one- third  share  now  claimed, 
and  the  whole  of  the  claim  in  that  suit  was  dismissed,  the  decree  in  that  suit 
was  a  decision  Within  s.  13  of  the  Civil  Procedure  Code ;  and  the  present  suit 
was  consequently  barred  as  res  judicata,  Rudrat  v.  Dinu^  Oanesh  Ben  v. 
Kalka  Prasad,  8ali^  Bam  Pathak  v.  Tirbhawan  Pathah  and  Muhamsnad 
Salim  T,  Nabian  Bibt  explained. 

SukhLalv.Bhikhi  ^      .     ^  187 

s  s.  18.   See  Morteage,  usufructuary  (1). 

,  ss.  28,  45.   See  Misjoinder  of  causes  of  action. 

 ,  6.  80.   See  Trust. 

 ,  8.  60.   See  Mortgage. 

,  s.  168.  See  Civu  f^rooedure  Code,  ss.  2,  64. 

,  ss.  206,  679.   See  Decree,  amendment  of. 

,  s.  214.  Pre-emption — Conditional  decree^2}eposit  cf 
purehase-money-^Appeal-^  Computation  of  time  allowed  for  payment^]  In  a 
suit  for  pre-emption,  the  decree  of  the  Court  of  first  instance  was  conditional 
u|>on  payment  of  the  purcbase-money  within  one  month  from  its  date.  After 
this  period  had  expired  without  payment,  the  defendants  appealed  from  the 
decree.  The  appeal  was  dismissed  and  the  decree  affirmed,  and  no  fresh 
period  for  payment  was  expressly  allowed  by  the  decree  of  jthe  appellate 
Court. 

^e^,  that  the  decree  of  the  appellate  Court  must  be  taken  to  have  inoor- 
porated  the  terms  of  the  decree  of  the  Court  of  first  instance,  that  the  period 
of  one  month  allowed  for  payment  of  the  purchase-money  must  be  calculated 
from  the  date  of  the  appellate  Court's  decree,  and  that  payment  by  the  decree- 
holder  within  one  month  from  that  date  was  in  time.  Shohrat  Singh  v. 
Bridgman,  Luchman  Persad  Sinah  v.  Kishun  Persad  Singh,  Oobardhan  Das  v. 
Oopal  Bam,  Noor  AH  Chowdhuri  v.  Koni  Meah  and  haulat  v.  Bhukandas 
Manekchand  referred  to. 

Eup  Chand  v.  Shamsh-ul*Jehan  846 
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CIVIL  PROCEDUEE  CODE,  ss.  244,  283.  Decree  agcdMt  mortgagor  for  moH- 
ga^e  money  and  directing  sale  of  mortgaged  property  as  against  him  and  a 
third  partg^Attachment  of  other  property  in  possession  of  third  party  as  that 
of  the  mortgagor'^Claim  hy  third  party  to  ownership  qf  such  property---8uit  by 
decreo'holder  to  establish  mortgagor's  right  to  property."]  In  a  suit  upon  a 
hypothecation  bond  a  third  party  was  made  defendant,  as  she  claimed  the 
hypothecated  property.  The  mortgagee  obtained  a  decree  for  recovery  of 
the  amoimt  of  the  bond,  and  for  enforcement  of  the  mortgage.  In  execution 
of  the  decree,  the  debt  not  being  satisfied  by  sale  of  the  mortgaged  property, 
the  decree-holder  caused  certain  other  immovable  property  in  the  possession 
of  the  third  uarty  to  be  attached.  She  objected  to  the  attachment  on  the 
ground  that  tJiis  property  was  her  own,  and  was  not  liable  to  sale  in  execution 
of  the  decree.  Tne  objection  was  allowed,  and  the  decree-holder  then  sued 
for  a  declaration  that  the  property  belonged  to  the  mortgagor  judgment-debtor 
and  was  liable  to  attachment  and  sale  in  execution  of  the  decree. 

Held,  that  as  no  claim  in  the  former  suit  was  made  against  the  objector 
personally  or  in  a  representative  character,  but,  as  regards  hei,  the  only  claim 
was  virtually  for  a  declaration  that  she  was  not  entitled  to  the  hvpotnecated 
property,  tne  decree  affected  her  only  so  far  as  it  negatived  her  all  aged 
interest  in  that  property,  and,  so  far  as  it  was  sought  to  be  enforced  against 
other  property,  she  was  a  stranger  to  that  suit,  and  her  objection  must  be 
taken  to  have  been  decided  under  ss.  278  and  280  of  the  Civil  Procedure 
Code,  and  the  present  suit  was  rightly  brought  imder  s.  283  and  was  net 
barred  by  s.  244.  Kameshwar  Pershad  v.  Bun  Bahadur  Singh  referred  to : 
Mulmantri  v.  As^ak  Ahmad  and  Himha  Sarishet  v.  Sitaram  Paraji  distin- 
guished. 

Jangi  Nath  v,  Phundo        •  74 

 ,  8.  267A.   8ee  ss.  376,  647. 

,  ss.  290,  311.  Sale  of  immovable  property  in  execti* 
tion  of  decree — Sale  held  befure  expiration  of  thirty  days  from  the  proclama^ 
mation — Application  by  judgment'debtor  to  set  aside  sale — "  Illegality"^ 
Material  irregularity*  — Proof  qf  substantial  injury t  whether  necessary, 1 
Where  a  sale  of  immovable  property  in  the  execution  of  a  decree  took  place 
before  the  expiration  of  the  thirty  days  required  by  s.  290  of  the  Civil  Pro- 
cedure Code,  and  without  the  consent  of  the  judgment-debtor,— ^ekf,  by  Edge, 
C.J.  (fisoDHUBST,  J.,  dissenting)  that  the  holding  of  the  sale  under  theso 
circumstances  was  not  merely  an  irregularity  within  the  meaning  of  s.  311  of 
the  Code,  but  was  an  illegality,  and  tibat  it  was  open  to  the  judgment-debtor 
to  object  to  the  sale  and  to  apply  to  have  it  set  aside,  on  the  ground  of  such 
illegality,  without  proving  that  he  had  sustained  any  substantial  injury. 

Held  by  Bbodevbst,  J.,  contra,  that  infringement  of  the  rule  contained  in 
8.  290  of  the  Code  does  not  of  itself  vitiate  a  sale  in  execution  of  decree,  but  is  >- 
a  "  material  irregularity"  within  the  meaning  of  s.  811 — that  expression  being 
wide  enough  to  include  illegalities— rand  that  before  such  a  sale  can  be  set 
aside,  the  judgment-debtor  must  prove  that  he  has  sustained  substantial  injury 
by  reason  of  such  irregularity. 

Olpherts  y.  Mahabir  Pershad  Singh,  Mohunt  Megh  Loll  Pooree  v.  Shih 
Pershad  Madi,  Kalytara  Chowdhraini  v.  Bamcoomar  Gupta,  Tripura  Sundari 
V.  Dttrga  Churn  Pal,  Bonomali  Mozumdar  v,  Woomesh  Chunder  Bundopadhya, 
Bandy  Ali  v.  Madhub  Chunder  Nag,  Nathu  Y,:Harbht^,  Jasoda  v.  Mathura 
Das  an^d  Bakhshi  Nand  Eishore  Y.  Malak  Chand,  referred  to. 

Ganga  Prasad  v.  Jag  Lai  Bai  333 

 ,  88.  811,  813,  320,  322B,  322C,  322D.   See  Execu- 
tion of  decree. 
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CIVIL  PEOOEDUBE  CODE.  •.  815.  Limitation-^Exeeution  of  decree—Sale  im 
execution  set  tuide — Application  hp  purchaeerfor  refund  cf  pmrchaee'momey^ 
Accrual  of  right  to  apply^Act  XV  of  1877  (Limitation  Act),  sck  ii.  No.  178.] 
A  Btiit  bj  a  judgment-debtor,  whose  air  land  had  been  sold  in  ezecntion  ci  a 
decree  to  bare  the  sale  declared  void  and  ille^l,  on  the  ffvonnd  that  the  sir 
was  incapable  of  sale,  was  decreed  on  appeal  hy  the  Hi^h  Conrt  on  the  18th 
Jnne  1884.  On  the  11th  Jnne  1887,  the  purchaser  at  the  sale  applied,  under 
s.  315  of  the  Ciril  Procedure  Code,  for  a  refund  of  the  purchase-money. 

Seld,  that  the  limitation  applicable  was  that  provided  by  art.  178  of  ach.  i! 
of  the  Limitation  Act  (XV  of  1h77)  ;  that  the  right  to  apply  accrued  on  the 
passing  of  the  High  Court's  decree,  and  the  application  was,  therefore,  not 
barred  by  limitation ;  but  that  looking  to  the  great  delay  thire  had  been  on 
the  part  of  the  applicant,  he  should  not  be  allowed  any  costs. 

Girdhari  v.  Sital  Prasad  372 

I    ■  ■   s  8.  351.   See  Practice. 

  ,  ss.  368,  682.   Appeal^Abatement^Dea^  of  plain^ 

tiff-reepondent-^ Application  hp  defendante»appellante  for  eti^titution^Appli* 
cation  presented  after  the  let' July  l^S^Idtnitation^  Civil  Procedure  CddCt 
AMendment  Act  (VII  of  1888),  w.  58,  56— XV  <f  1887  (Limitation  Act), 
ich,  ii.t  No*  175C.]  The  plaiotiff-respcndent  in  an  appeal  pending  before  ^e 
High  Conrt  died  on  the  17th  September  1886.  Subseqnently  D  appled  to  the 
High  Court  to  be  brought  on  the  record  as  legal  representatire  of  the  de- 
ceased. On  the  15th  April  1886,  he  was  referrM  to  a  regular  suit  to  establish 
his  title  as  such  representatire,  and  on  the  25th  February  1887,  such  suit  was 
dismissed.  On  the  8th  February  1886,  the  defendants-appellants  applied  to 
the  High  Court  for  judgment ;  but  the  application  waa  dismissed  under  the 
decision  of  the  Full  Bench  in  Ckaimal  Dae  y.  Jagdamha  Prasad,  On  24  th 
July  1888,  they  applied  to  the  High  Court  to  bring  certain  persons  upon  the 
record  as  the  legal  representatiTes  of  the  deceased  plaintiff-respondent. 

Beld,  that  the  application  having  been  made  subsequent  to  the  Ist  July 
1888,  when  the  Civil Trocedure  Code  Amendment  Act  (Y II  of  1888)  came  into 
force,  and  being  an  entirely  fresh  application  not  in  continuation  of  any  former 
proceedings  between  the  same  parties,  must  be  dealt  with  under  that  Act  and 
not  under  the  Civil  Procedure  Code,  as  it  stood  before  the  amendment ;  and 
that  as  it  was  made  more  than  six  montbs  after  the  death  of  the  deceased 
plaintiff^respondent,  the  appeal  abated,  with  reference  to  s.  868  of  the  Code 
and  art.  175C  of  the  Limitation  Act  (XV  of  1877). 

Held  also,  that  the  petitioners  had  not  shown  sufficient  cause"  wiHiin  the 
meaning  of  s.  868  of  the  Code  for  not  making  the  application  within  the  pre- 
scribed period.   Earn  Jiwan  Mai     Chand  Mai  referred  to. 

Chajmal  Das     Jagdamba  Prasad  408 

 t  8.  878.   See  s.  13. 

^  — ~ — ss.  376,  647.  JSwecuHon  qf  deetee^Comprondse — 
XJstoppel^Civil  Procedure  Code,  i.  257ui.]  Although  a  Court  executing  a 
decree  is  bound  by  the  terms  thereof,  and  cannot  add  to  or  vary  or  go  be- 
hind them,  the  effect  of  s.  875  read  with  s.  647  of  the  OiTil  Procedure 
Code  is  that*  when  a  decree  is  put  into  exeoutiony  the  proceedings  taken 
therefor  amount  to  a  separate  litigation  in  which  the  parties  can  enter  into  a 
compromise  much  in  the  same  manner  as  in  a  regular  suit.  8uch  a  compromis* 
does  not  extinguish  the  decree ;  and  the  Court  executing  the  decree  is  bound, 
subject  to  tiie  conditions  indicated  by  s.  875,  to  give  effect  to  the  compromise. 
In  execution  proceedings  the  word  *'  suit"  in  s.  875  must,  with  reference  to 
s.  64f ,  be  read  as  meaning  **  execution  of  decree."  reason  of  the  words  in 
a.  875,  lawful  agreement  or  compromise,"  the  provisions  of  a.  at57A  become 
applicable  to  such  a  case ;  and,  so  long  as  the  requirements  of  that  section  are 
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satisfied,  the  compromise  becomes  a  part  of  the  decree  itself*  and— at  least  as 
between  the  decree-holder  and  the  judgment-debtor — can  be  given  effect  to  in 
execution  of  the  decree. 

When  such  a  compromise  has  been  duly  made  and  sanctioned  by  the 
Court  executing  the  decree,  neither  the  decree-holder  n^r  the  judgment- debtor 
can  resile  from  the  position  assumed  bj  them  in  the  matter  of  the  com- 
promise. 

Even  if  such  a  oomprotnise  has  been  irregularly  sanctioned  by  the  Court 
executing  the  decree — the  iiTegularity  not  amounting  to  want  of  jurisdiction— 
the  compromise  must  take  effect  until  the  order  sanctioning  it  is  set  aside,  and, 
until  that  happens  the  parties  are  bound  by  it  in  all  proceedings  relating  to 
the  execution  of  the  decree,  and»  where  iJiej  have  acted  upon  it,  they  are 
estopped  thereafter  from  questioning  its  yalidity. 

8ita  Bam  y.  Dasraih  Iku  foUowedi  Dehi  Bas  y.  Qohal  Prasad,  Bam 
Lahhan  Bai  y.  Bakhtaur  Bait  Fatek  Mnhammad  y.  Qopal  Dast  Oan,qa  y. 
Murlidhat,  8keo  Oolank  Lai  y.  Beni  Prosad,  Lahshmana  y.  Sakhfa  Bai,  Yella 
Chetti  y.  Munisami  Beddit  Pisani  y.  Attome^f- General  of  Uibrallcn*  and 
Sad<uiva  Pillai  y.  Bamalinga  Pillai  referred  to. 

Muhammad  Sulaiman  v.  Jhukki  Lai  228 

CIVIL  PBOCEDUKE  CODE,  s.  639.   See  Trust. 

 . —  ■   8.  644.   See  Ciyil  Procedure  Code,  as.  663,  678. 

,  8.  661.  See  ss.  662,  678. 

 ,  ss.  662,  678.   Practioe^Apveal  on  full  court-fee  from. 

decree  diemieein/f  suit  in  pari-^Bemand  cf  whole  case,  though  no  cross- 
appeal  or  objections  prtferred — Dismissal  qf  whole  suit  on  remand — High 
Court  competent  in  second  appeal  to  comider  validittf  of  remand  order  not 
specifically  appealed—Civil  Procedure  Code,  ss.  644,  661.]  A  plaintiff  whose 
stiit  had  t>een  decreed  in  part  appealed  from  so  much  of  the  first  Court's  decree 
as  was  adverse  to  him,  and  stamped  his  memorandum  of  appeal  with  a  stamp 
which  would  haye  covered  an  appeal  from  the  whole  decree.  The  defendant 
did  not  appeal  or  file  cross-objections.  The  Lower  Appellate  Court  remanded 
the  whole  case  to  the  first  Court  under  s.  562  of  the  Ciyil  Procedure  Code,  the 
plaintiff  not  appealing  under  A,  688  (28)  from  the  order  of  remand.  The  first 
Court  now  dismissed  the  whole  suit,  and,  on  appeal  by  the  plaintiff,  the  Lower 
Appellate  Court  confirmed  the  decree.   On  a  second  appeal  to  the  High  Court, 

Sold,  (i)  that  the  High  Court  was  competent  to  consider  the  yalidity  or 
propriety  of  the  order  of  remand,  though  it  had  not  been  specifically  appealed 
against ;  (ii)  that  tiie  order  of  remand  was  ultra  vires,  so  far  as  it  related  to 
that  part  of  the  first  Court's  decree  which  was  fayourable  to  the  plaintiff,  the 
Lower  Appellate  Court  not  haying  jurisdiction,  in  the  absence  of  any  appeal  or 
objections hy  the  defendant,  to  disturb  that  part  of  the  decree;  (iii)  tnat  the 
order  of  remand  was  not  made  yalid  by  the  subieqnent  appearance  of  the 
plaintiff  before  the  first  Qourt  or  by  the  appeal  from  the  first  Court's  decree 
on  the  remand ;  and  (iy)  that  the  case  was  not  covered  by  s.  678  of  the  Code* 

Per  Mahmood,  J. — S.  644  had  no  application  to  the  case,  thai  section  relat- 
ing  only  to  cases  where  one^>r  more  ot  the  parties  arrayed  on  the  same  side 
appealed  against  a  decree  passed  on  a  ground  common  on  all,  and  not  to  cases 
i^ere  either  of  two  opposite  parties  appealed  from  a  part  of  the  decree  upon 
a  ooort-fee  sufficient  for  an  appeal  from  the  whole. 

Mahara^'ah  Moheehur  Sing  y.  The  Bengal  Oovemmeni^  Ihrhes  y.  Ameer- 
ooikisea  Begum,  and  Shah  Mukhun  Lai  y.  Baboo  Sree  £isJ^  Singh  referred  to. 

Cheda  Lai,  v.  Badullah  36 

 ,  ss.  662,  664.  Suit."']  8.  662  of  the  Civil  Proce- 
dure Code  authorizes  a  remand  only  where  the  entire  suit)  aud  not  merely  a 
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portion  of  it»  Hm  been  disposed  of  by  the  Ooort  below  npon  a  preliminaTj 

point. 

Banwari  Lai  v.  Samman  Lai  ^ 

CIVIL  PEOCEDURE  OODE,  s.  676.  Practiee^Appeal-IHfferenee  <f  omnum 
on  Division  Bench  regarding  preliminary  objection  at  to  limOation^Letters 
Fatent,N.-fr.P.,e.21—Bevieto  of  judgment]  8.37  of  the  Letters  Patent 
for  the  High  Court  of  the  N.-W.  Prorinces  has  been  superseded  in  those 
cases  only  to  which  s.  67$  of  the  CML  Procedure  Code  properly  and  without 
straininir  laniruage  applies.  There  are  many  oases  to  which  s.  676,  eren  with 
the  aid  of  s.  647,  does  not  apply  ;  and  to  these  s.  27  of  the  Letters  Patent  is 
still  applicable. 

One  of  the  cases  to  which  s.  676  of  the  Code  does  not  apply  is  where  a  j»e- 
Hminary  objection  being  taken  to  ihe  hearing  of  a  first  anpeal  before  the  Hieh 
Court  on  the  ground  that  the  appeal  is  time-barred,  the  Judges  of  the  Division 
Bench  diifer  in  opinion  as  to  whether  the  appellant  has  shown  suffici^t 
cause,  within  the  meaning  of  s.  6  of  the  Limitation  Act  (XV  of  1877),  for  not 
nresenting  the  appeal  within  the  prescribed  period-  The  decision  6f  such  a 
preliminary  objection  is  not  a  •'heariog"  of  the  appeal,  but  precedes  the 
hearing  or  determines  that  there  is  no  appeal  which  the  Court  can  hear  or 
decide  Where  such  a  preliminary  objection  is  allowed,  it  cannot  be  said  that 
the  Court  which,  by  reason  of  the  Limitation  Act,  has  no  jurisdiction  to  heBt 
the  appeal,  should  nerertheless  affirm  "  the  decree  of  tiie  Court  below.  In 
the  case  of  such  a  preliminary  objection  and  such  a  difference  of  opmion  (the 
Bench  being  equally  divided),  the  opinion  of  the  senior  Judge  should,  under 
8  27  of  the  Letters  Patent,  prevail.  .  «  .       «  .  ^  .3,  ... 

Appaji  Bhivrav  v.  Shivlati  Kkubchmnd  and  Goseamt  8r%l(»  $r%  Ondkanjt 
Maharaj  Tihaii  v.  FwruehoUim  Qoisami  distinguished. 

"Where,  in  such  a  case,  the  provisions  of  the  second  paragraph  of  s.  676  of 
the  Code  were  erroneously  appUed,  and  the  judgment  of  the  jumor  Judge 
holdine  that  the  appeal  should  be  dismissed  as  tune-barred,  prevailed,  and  the 
Court  on  appeal  under  s.  10  of  the  Letters  Patent,  affirmed  such  judgment,— 
held  that,  under  the  circumstances,  there  was  a  mistake  or  error  apparent  on 
the  face  of  the  record,  and  that  there  was  sufficient  cause  for  granting  a  renew 
of  the  Court's  decree.under  s.  623  of  the  Code. 

Husaini  Begam  r.  The  Collector  of  Muzaffamagar  18^ 

  8S.  684,  629.    Order  on  appeal  affirming  order 

qranting  application  far  review  qf  judgmMt^-Secoi^  appeaQ  No  secwid 
anneal  fies  to  tiie  High  Court  under  s.  684  of  the  Civil  Procedure  Code  from 
an  OTder  dismissing  an  appeal  under  s.  629  from  an  order  granting  an  applica- 
tion for  review  of  judgment. 

Gopal  Das  v,  Alaf  Khan  888 

s.  686.   Small  Cause  Court  suif]   For  the  purpose 


of  determining  whether  a  second  appeal  Ues  or  is  prohibited  by  s  686  of  ^e 
Civil  Procedure  Code,  what  must  be  looked  at  is  not  the  shape  in  which  the 
case  comes  up  to  the  High  Court,  but  the  shape  in  which  the  suit  was  onginal- 
ly  instituted  m  the  Court  of  first  instance.  ^ 

Kiam-ud-din  e.  Eajjo  18 
,  ss.  688,  691.   See  Letters  Patent,  s.  10. 


 .  ^  ,  88.  622,  629.    Order  on  appeal  affirming  order 

qranting  applieaUonfor  review  of  judgment]  The  High  Court  wOl  not,  m  the 
exercise  ofitsrevisional  powers  under  8.  622  of  the  Code,  mterfeie  with  an 
order  dismissing  an  appeal  from  an  order  under  s.  629,  inasmuch  as  there  is  a 
remedy  by  way  of  appeal  from  the  final  decree  at  the  re-heanng. 

Gopal  Das Alaf  Khan  .      .  ,      .      ,      .     >  888 
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CIVIL  PBOCEDU  RE  CODE,  8.  eZ^—Beview  qf  judgment.  See  8.  675,  and 
Lettow  Patent,  N.-W.  P.,  8.  27. 

  ,  88.  623,  624.   See  Decree,  amendment  of—. 

—   ,  8. 682.   See  Letters  Patent,  s.  10. 

■  —  ''  i  8.  646B.   Beferenee  by  District  Judge  of  proceed- 

ings  in  Small  Cause  Court  attacked  for  want  of  jurisdiction,]  Before  a  District 
Court  can  make  a  reference  under  8.  646 B  of  the  Civil  Procedure  Code,  it  must 
be  of  opinion  that  the  subordinate  Court  has  erroneously  held  upon  the  poiot 
of  jurisdiction  in  regard  to  the  particular  suit  before  it,  and  that  therefore  the 
matter  is  one  in  which  the  ioterferenoe  of  the  High  Court  should  be  sought. 

The  word  "  shall "  in  8.  646B.,  clause  (I),  is  not  mandatory  but  directory. 

Madan  Gopal  v,  Bhagwan  Das  304 

COMPANY.   See  Act  I  of  1868,  s.  6. 

COMPROMISE.   See  Ciyil  Procedure  Code,  ss.  376,  647. 

CONTEMPT  OP  COURT.   See  Criminal  Procedure  Code,  ss.  480,  537. 

CONTRIBUTION.  See  Act  IX  of  1872  (Contract  Act),  ss.  69,  70. 

COSTS— Practice- An  unsuccessful  application  b^  an  official  liquidator  to  place 
certain  shareholders  upon  the  list  of  contributories  having  been  bond  fide  made 
in  the  liquidation  of  tne  Company,  the  Court  ordered  mat  the  costs  of  each 
side  should  be  paid  as  a  first  charge  out  of  the  estate. 

In  the  matter  of  the  West  Hopetown  Tea  Company,  Limited    .      .      .  349 

— .  Successful  preliminary  objection  to  appeaU^Practice.']  Where  a  pre- 
limioary  objection  was  successfully  taken  to  the  hearing  of  an  appeal,  the  High 
Court  refused  to  follow  the  practice  adopted  in  bankruptcy  appeals  in  England 
by  depriving  the  respondent  of  costs  on  the  dismissal  of  the  appeal,  on  the 
ground  that  the  appellant  had  no  previous  notice  of  the  preliminary  objection. 
Ex  parte  Brooks  and  ex  parte  Blease,  referred  to. 

Imtiaz  Bano  v,  Latafat-un-nissa  328 

COURT-FEE.   See  Act  VH  of  1870,  sch.  i.  No.  6. 

■  See  Civil  Procedure  Code,  ss.  2,  64. 

■  Suit  to  obtain  a  declaratory  decree^Suit  to  set  aside  a  summary 

order — Consequential  relitf-^Praver  to  have  property  rdeased from  attachment^ 
Act  VII  of  1870  {Court  Fees  Act\  soh,  ii.  No.  17  (»)  and  (Hi).]  Held,  that  the 
court-fee  payable  on  the  plaint  and  memorandum  of  appeal  in  a  suit  under  s. 
283  of  the  Civil  Procedure  Code,  praying  (a)  for  a  declaration  of  right  to  cer- 
tain property,  and  (6)  that  the  said  property  might  be  released  from  attach- 
ment in  execution  of  a  decree,  was  Es.  10  in  respect  of  each  of.  the  reliefs 
prayed. 

Dildar  Fatima  v.  Narain  Das  •      •      .      •  365 

CRIMINAL  PROCEDURE  CODE,  s.  86.  "Distinct  offences  "-^ Act  XLV  of 
1860,  M.  76,  411— Proc^ftctf.]  A  p^on  convicted  under  ss.  411—75  of  the 
Penal  Code  is  not  convicted  of  "  distinct  offences  *'  within  the  meaning  of  s.  85 
of  the  Criminal  Procedure  Code.    QueeiuEmpress  v.  Zor  Singh  explained. 

Where  an  offence  under  s.  411  read  with  s.  75  of  the  Penal  Code  appears  to 
be  deserving  of  a  greater  punishment  than  the  Magistrate  trying  it  can  award, 
the  best  course  for  him  to  adopt  is  to  commit  the  accused  for  tnal  to  the  Court 
of  Session. 


Queen-Empress Ehalak   .      .      ,  '   .     \      .      ...      .      .  393 

■   ■ — ,  8.  260.    Summary  trial^Act  XIII  of 

s.  2.]   Offences  under  s.  2  of  Act  XIII  of  1869  are  triable  summarily  under  s. 
260  of  the  Criminal  Procedure  Code. 

Queen-Empress  v.  Indarjit   .      .  262 
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OBIMINAL  PBOOKDUBS  CODE,  u.  337,  339.  Aee6mpliee---IhMder  af 

douy  effhet  qf—8ubtequefU  trial  <f  aceompliee  for  connected  offenee.j^k 
prisoner  eharged  before  a  Magistrate  at  Beoares  with  offences  ponishable 
under  ss.  471,  473  and  474  of  the  Penal  Code  made  a  confession  to  the  Magis- 
trate in  respect  of  those  offences.  He  was  then  sent  in  custody  to  Calcntta, 
and  was  there,  together  with  other  persons,  charged  before  a  Magistrate  with 
offences  punishable  under  ss.  467,  473  and  475.  The  conduct  to  which  these 
charges  related  was  closely  connected  and  mixed  up  with  that  to  which  ihe 
charges  first  mentioned  had  reference.  Under  s.  337  of  the  Crinunal  Pro- 
cedure Code,  the  Magistrate  at  Calcutta  tendered  a  pardon  to  the  prisoner 
upon  the  conditions  specified  in  that  section,  and  the  prisoner  accepted  tiie 
pardon,  and  gave  evidence  for  the  prosecution.  The  Magistrate  held  that  this 
eyidence  was  not  sufficiently  corroborated,  and  accordingly  discharged  all  the 
accused,  but  the  pardon  was  not  wiUidrawn,  and  there  was  nothing  to  show 
that|the  Magistrate  was  dissatisfied  with  the  prisoner's  statements  or  oon- 
sidered  that  he  had  not  complied  with  the  ccmditions  on  which  the  pardon  was 
tendered.  Subseauently,  the  prisoner  was  committed  by  the  Magistrate  of 
Benares  for  trial  oefore  the  Court  of  Session  upon  the  charges  unctor  ss.  471, 
473  and  474  of  the  Penal  Code.  He  pleaded  not  guilty,  but  did  not  in  terms 
plead  the  pardon  as  a  bar  to  the  tnal,  though  ne  made  some  reference  to  the 
subject;  and  the  Sessions  Judge  haying  made  a  brief  inquiry  as  i»  the  pro- 
ceeoings  at  Calcutta,  came  to  the  condusion  that  there  was  no  sufficient  proof 
of  any  conditional  pardon^  and  conyicted  and  sentenced  the  accused. 

Seld,  that  by  the  terms  of  the  conditional  pardon  granted  to  the  accused  by 
the  Calcutta  Magistrate,  the  conditicms  of  which  were  satisfied,  as  was  shown 
by  its  neyer  hanng  been  withdrawn,  the  accused  was  protected  from  trial  at 
ifenares  in  resuect  of  the  offences  under  ss.  471,  472  and  474,  and  was  not  liable 
to  be  proceedea  against  in  respect  of  them,  and  that  the  trial  and  conyiction 
were  tuerefore  illegaL 

Although  s.  337  of  the  Criminal  Procedure  Code  does  not  in  terms  cover  a 
case  where  a  Magistrate  holding  a  preliminary  inquiry  for  coomiittal  against 
several  persons  tenders  a  conditional  pardon  to  one  of  them,  eiamines  him  as 
a  witness,  and  subsequently  discharges  all  the  accused  for  want  of  a  primA/heie 
case  against  them,  the  woids  "  everjr  person  acceptiog  a  tender  under  this  sec- 
tion shall  be  examined  as  a  witness  in  this  case    mean  that  for  all  purposes 
(subject  to  failure  to  satisfy  the  conditions  of  the  pardon  as  provided  tor  by  s. 
339)  such  a  person  ceases  to  be  triable  for  the  offence  or  offences  under  inquiry 
or  (with  reference  to  s.  339)  for  "  any  other  offence  of  which  he  appears  to  have 
been  guilty  in  connection  with  Uie  same  matter "  while  making  ^'  a  full  and 
true  disclosure  of  the  whole  of  the  circumstances  within  his  knowledge  relatire 
to  the  offences  "  directly  under  inquiry.   The  words  last  quoted  refer  to  the 
importance,  when  a  pardon  is  tendei^d,  of  encouraging  the  approver  to  give 
the  fullest  details,  so  that  points  may  be  found  in  his  evidence  which  may  be 
capable  of  corroboration.   The  question  of  how  far  the  pardon  protects  him, 
and  what  portion  of  it  should  not  protect  him»  ought  not  to  be  treated  in  a  nar- 
row spirit. 

Queen-Empress    Ghmga  Charan  79 

.  '      ■   ,  s.  395.   Immritonmmt  in  lieu  of  whipping^ 

Court  not  authorised  to  inflict/ine  in  lieu  of  whipping.]  A  Court  has  no  power 
under  s.  396  of  the  Criminal  Procedure  Code  to  revise  its  sentence  of  whipping 
by  inflicting  a  fine.  In  cases  where  the  sentence  of  whipping  cannot  be  carried 
out,  all  that  the  Court  can  do  is  either  to  remit  the  whipping  altogether,  or  to 
sentence  the  offender,  in  lieu  of  such  whipping  or  of  so  much  of  the  sentence  of 
whipping  as  was  not  carried  o^t,  to  imprisonmMit,  Ae. 

The  word  "imprisonment"  in  s.  395  of  the  Criminal  Procedure  Ck)de  means 
a  substantive  sentence  of  imprisonment,  and  not  imprisonment  for  de&ult  in 
payment  of  a  fine. 

Queen-Empress  v.  Sheodin  30S 
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CBIM INAL  PROCEDURE  CODE,  sg.  480,  637.  Contempt  of  Courts  Act  XL  V 
of  1860  {Perial  Code),  s,  328.]  The  procedure  laid  down  in  s.  480  of  the 
Criminal  Prooedore  Code  shoold  be  strictly  followed.  The  provisions  of  the 
section  should  be  applied  then  and  there,  at  any  rate  before  its  rising,  the 
Court  in  whose  yiew  or  presence  a  contempt  has  been  committed  which  it 
•onsiders  should  be  dealt  wiUi  under  s.  480. 

Where  a  Magistrate  in  whose  presence  contempt  was  committed  took 
cofl^nizance  of  tiie  ofEence  immediately,  but  in  order  to  give  the  accused  an 
opportunity  of  showing  cause,  postponed  his  final  order  for  some  days,— A^/cf, 
that  such  action,  though  it  might  be  irregular,  was  not  illegal,  and  as  the 
accused  had  not  been  m  any  way  prejudiced*  was  covered  by  s.  6S7  of  the 
Criminal  Procedure  Code. 

Beld,  also  that  under  the  circumstances,  it  was  doubtful  whether  there  was 
any  necessity  for  the  Magistrate  to  postpone  the  the  final  order  until  the 
accused  had  had  an  opportunity  of  showing  cause  against  it,  and  that  he 
should  have  directed  the  detenticm  of  the  accused  and  dealt  with  the  matter 
at  once  or  before  his  rising. 

Queen-Empress  v.  Patambar  Bakhsh  361 

 ,  g.  488.   "  Cru$ltyr^   X^e  word  "  cruelty"  in 

s.  488  of  the  Criminal  Procedure  Code  is  not  necessarily  limited  to  personal 
violence.    Kelly  v.  KelUf  and  Tomkime  v.  Tomhins,  referred  to. 

Eukmin  o.  Peare  Lai  *      .      .      .  480 

**  CHnELTY."        Criminal  Procedure  Code,  s.  488. 
DECLARATORY  SUIT.   Bee  Hindu  widow. 

DECREE,  AMENDMENT  OF.  Decree  affirmed  on  appeal^Jurisdietian^Civil 
Procedure  Cod^,  m.  206,  679,  628,  QZii^Limitation — Ifevieio  qfjvdgment^Ree 
judicata.^  The  efEect  of  s.  679  of  the  Civil  Procedure  Code  is  to  cause  the 
decree  of  the  Appellate  Court  to  supersede  the  decree  of  the  first  Court  even 
where  tiie  appellate  decree  merely  affirms  the  original  decree,  and  does  not 
reverse  or  modify  it. 

Where  a  decree  has  been  affirmed  on  appeal,  the  only  decree  which  can  be 
amended  under  s.  206  of  the  Code  is  the  decree  to  be  executed,  and  the  decree 
to  be  executed  is  that  of  the  Appellate  Court  and  not  the  superseded  decree  of 
the  fif^t  Court,  though  the  latter  may,  if  necessary,  be  referred  to  for  the 
purpose  of  executing  the  appellate  decree. 

The  onlv  Court  which  has  jurisdiction  to  amend  the  appellate  decree  is  tiie 
Court  of  Appeal. 

So  held  by  the  Fall  Bench,  Masmood,  J.,  dissenting,  Shohrai  Singh  v, 
Bridgman,  explained  and  followed,  Kietobinkur  Roy  v,  Baja  Burrodaoaunt 
Boy,  discussed. 

The  insertion  of  the  word  "  not"  in  the  last  line  but  one  of  the  judgment 
and  also  in  the  head-note  in  Shohrat  Binyh  v.  Bridgman  was  a  clerical  error. 

Per  Mahmood,  J.— Where  a  decree  has  been  simply  affirmed  on  appeal,  s. 
579  of  the  Code  does  not  imply  that  the  appellate  decree  supersedes  the 
original  decree  so  as  to  render  it  ineffective  tor  purposes  of  execution.  In 
such  a  ease  the  lower  Court  continues  to  have  jurisdiction  to  entertain  an 
applioatictn  for  amendment  of  its  own  decree  under  s.  206  of  the  Code  ;  and 
such  application  is  not  governed  by  any  article  of  the  Limitation  Act,  and 
*  may  be  made  at  any  time.  It  may  be  granted  under  s.  206,  even  where  an 
application  for  review  of  judgment  under  s.  623  upon  the  same  grounds  would 
be  barred  by  s.  624 

A  decree  awarding  ihe  plaintiffs  possession  of  immovable  ^operty  did  not 
comply  with  s.  206  of  the  Code  by  containing  the  particulars  of  the  claim  or 
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mcifjing  clearly  the  relief  granted.  On  appeal  bj  the  defendant,  the  High 
Court  in  general  temu  confirmed  the  decree  and  diimissed  the  appeal. 
The  decree-holders  then  applying  for  ezecntion,  the  judgment-debtors  object- 
ed that  the  decree  was  incapable  of  execution,  and  this  objection  was  allowed 
by  the  High  Court  on  appeal  The  decree-holders  applied  to  the  High  Court 
to  amend  its  decree,  but  the  application  was  refused  ;  and  they  then  made  a 
similar  application  to  the  first  Uonrt  to  amend  its  original  decree  which  had 
been  affirmed  on  appeal.  This  application  was  granted  by  a  Jadge  who  was 
not  the  Judge  who  nad  passed  the  original  decree. 

Heldf  hj  the  Full  Bench  (Mahmood,  J.,  dissenting),  that  the  Court  below 
had  no  jurisdiction  to  make  such  amendment,  the  original  decree  having  been 
superseded  by  the  High  Court's  appellate  decree. 

Held,  by  Ma  smood,  J.,  contra,  that  the  Court  below  had  jurisdiction  to 
make  such  amendment,  and  could  make  it  at  any  time  ;  that  the  High  Court's 
decree  could  not  be  amended,  because  the  former  order  refusing  amendment 
had  become  final  and  operated  as  r««  judicata  ;  that  tlie  amendment  of  the 
original  decree  under  s.  206  was  not  haired  by  a.  6^4  ;  and  t^at  it  would  be 
denying  justice  on  account  of  technicalities  to  hold  that  the  original  decree, 
though  affirmed  on  appeal,  could  be  neither  executed  nor  amended. 

Muhammad  Sulaiman  Khan  v.  Muhammad  Yar  Khan  •367 

DECEEE,  AMENDMSJNT  OF.   See  Execution  of  decree. 

Appeal,   8$e  Civil  Procdure  Code,  ss.  2, 54 

DEFAMATICN.  Suit  bf  father  in  his  oum  right  for  d^amation  qf  daughter 
^8uit  not  maintainable.]  A  suit  for  defamation  of  his  daughter  cannot  be 
maintained  by  a  Hindu  father  suing  in  his  own  risht  and  not  as  general  attor- 
ney or  on  behalf  of  the  daughter.  A  suit  for  defamation  can  only  be  brought 
by  the  person  actually  defamed,  if  the  person  is  sui  juris,  and  if  not  sui  juris, 
then  under  the  provisions  of  the  Civil  Procedure  Cocfe,  by  his  guardian  or  next 
friend.  Datoan  Singh  v.  Mahip  Singh  and  Parvaihi  v.  Mannar  distinguished. 
Subbaijfar  v.  Krisinaiyar  and  Luehumsey  Eowji  v.  Rurhun  Nursey  referred  to. 

Daya    Paran  8ukh  IM 

ESTOPPEL.   See  CivU  Procedure  Code,  ss.  375,  647. 

■  See  Mortgage,  usufructuary  (I). 

EVIDENCE— TFi^fi6Me«.   See  Act  I  of  1872,  s.  118,  and  Act  X  of  1878,  ss.  6, 13. 

EXECUTION  OF  DECREE— 0*w7  Procedure  Code,  ss.  311,  813,  320,  322F, 
322C,  822I> — Tranrfer  execution  to  Collector^ Application  to  dvil  Court 
to  set  a*ide  sale  held  by  Collector  on  the  ground  cf  irregularity.]  Held,  by 
the  Full  Bench  that  an  application  to  set  aside,  on  the  ground  of  material 
irregularity  within  the  meaning  of  s.  311  of  the  Civil  Procedure  Code,  a  sale 
held  by  the  CoUector  in  execution  of  a  decree  transferred  to  him  for  execution 
under  s.  320,  cannot  be  entertained  by  a  Civil  Court.  Madho  Prasad  v.  Hansa 
£uar  followed.   Nathu  Mai  v.  Lachmi  Narain  distinguished. 

Per  Edob,  C.  J. — ^The  intention  of  the  Legislature  as  expressed  in  s.  820 
and  the  following  sections  of  the  CivU  Procechire  Code  was  not  to  allow  any 
delegation  to  the  Collector  of  power  to  adjudicate  upon  questions  of  title,  but, 
in  other  matters,  to  hand  over  all  the  proceedings  to  the  Collector,  and  to 
withdraw  the  matters  so  handed  over  from  the  purview  of  the  Civil  Courts  to 
that  extent,  but  not  questions  of  title  or  the  other  questions,  if  in  dispute, 
referred  to  in  ss.  822B,  322C  or  822D. 

Keshabdeo  t7.  Eadhe  Prasad  •  94 

EXECUTION  OF  DECREE.  Decree  affirmed  on  appeal^ Amendment  qf  decree 
by  first  Court  qfter  affirmance— Objection  by  judgment-debtor  to  execution  of 
amended  decree^Appeal  from  order  disallowing  objecUon^Objection  allowed  on 
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aw>eal,l  The  decree  of  a  Oonrt  of  first  instance  having  on  appeal  been 
affirmed  by  the  High  Court,  the  first  Court  altered  the  decree  which  nad  been 
affirmed,  intending  to  bring  it  into  accordance  with  the  judgment  of  the  High 
Court  After  the  decree  had  been  altered,  application  was  made  to 'execute  it 
as  altered,  but  this  was  opfNosed  by  the  gudgment-debtor  on  the  ground  that 
that  was  not  the  decree  which  could  be  executed. 

Meld  by  the  Full  Bench  that  the  objection  must  prevail,  on  the  ground  that 
the  decree  sought  to  be  executed  was  not  that  of  the  Appellate  Court,  and  that 
the  decree  had  been  altered  by  the  first  Court,  which  had  no  power  to  alter 
it. 

Abdul  Saffai  Khan  v.  CKunia  Kuar  referred  to. 

Seld  by  the  Division  Bench  that  the  order  of  the  first  Court  disallowing  the 
objection  and  directing  that  execution  of  the  decree  as  altered  should  proceed 
could  not  be  regurded  as  passed  under  s.  206  of  the  Civil  Proceedure  Code,  but 
was  an  order  passed  in  execution  of  decree,  and  as  such  was  appealable. 

MnlnM-nTTiwi^  Sulaiman  Slhan  v,  Fatima       ......  314 

.  See  Civil  Procedure  Code,  ss.  290,  811. 

■   ,  8.  815. 

 ss.  876,  647. 

.  Decree  pay ahlehif  itutalmenle — Default^Waiver^ 
Limitation.']  A  decree  was  made  for  payment  of  the  decretal  amount  by 
monthly  instalments  running  over  a  period  of  twelve  years  ;  and  it  was  pro- 
vided that  on  default  the  decree-holder  might  execute  the  decree  as  a  whole 
for  the  balance  then  due.  In  1883  a  default  was  made,  and  in  1684  the  decree- 
holder  filed  an  application  for  execution  in  respect  lliereof ,  but  did  not  pro- 
ceed with  it,  and  continued  to  receive  the  monthly  instalments.  In  1887  he 
made  an  another  application  for  execution,  in  which  he  relied  on  the  same 
default. 

Seld,  that  the  default,  if  it  was  one,  had  been  waived  by  the  decree-holder, 
ani  that  such  waiver  was  a  geod  defence  to  the  present  application.  Mumford 
Peal  and  Aemutulla  Dalai  v.  Kalhf  Chum  Mitter,  distmguished. 

Bnddhu  Lai  v.  Bekkab  Das  482 

FOBECLOSTJBE.  See  Mortgage,  usufructuary. 
GIFT.  See  Muhammadan  Law. 

GOVEBNOB-GENEEAL  IN  COUNCIL,  LEGISLATIVB  POWER  OP  THE. 
See  Statute  24  and  26  Yio.,  c  67,  s.  22. 

HIGH  COIJErS  POWEBS  OF  BEYISION.  See  Civil  Procedure  Code,  ss,  622, 
629. 

HINDU  LAW.  Joint  Hindu  family-^Hindu  widow^Maintenanee — Suit 
siiter^n-law  agaimt  trother-in-law^  Death  qf  plaintiff's  husband  prior  to  k$s 
father's  death,  and  therefore  before  devolution  €f  father* s  self'ocquired  estcUe-^ 
"  Ancestral  prcferty  "^Legal  obligation  qf*Jieir  to  fulfi  imoral  obligations  of 
last  proprietor  J]  In  a  Hindu  family  governed  by  the  Mitakshara  law,  and 
living  joint  in  food  and  worshop,  there  was  no  joint  or  ancestral  property,  but 
the  father  possessed  certain  separate  and  self -acquired  property,  lie  had  two 
sons,  one  of  whom  predeceased  him,  leaving  a  widow.  He  died  intestate,  leav- 
ing a  son  and  widow.  The  widow  of  the  son  who  had  predeceased  his  father 
was  at  the  time  of  her  husband's  death  a  minor ;  she  had  never  cohabited  with 
him  or  resided  with  his  family  or  received  from  them  any  maintenance,  but  had 
always  resided  with  and  been  maintained  by  her  own  fawer.  After  her  father- 
in-law's  death,  she  sued  her  brother-in-law  and  her  father-in-law's  widow  for 
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mtinUiianee,  wUeh  die  clumed  to  haTa  ehaned  apon  tbe  inunorable  pro- 
perty  which  bad  belonged  to  tbe  (ather-in-Uw  auruig  hia  lifetime,  and  whick 
was  now  in  the  handi  o|  the  def endanta* 

Held  (BCmooB,  J.,  expressing  no  opinion  on  this  point)  Aatthe  ppoperty 
in  snit,  though  inherited  by  the  dmendants,  ooold  not,  so  £w  as  ike  jHaintiiFa 
rights  were  concerned,  be  oonreotly  desoribed  as  ^  aneeetral  property "  in  the 
ddeodants'  hands,  from  which  she  would  be  entitled  to  naintenanee,  inaamuoh 
as,  diving  the  f ather'a  lifetime,  it  was  not  in  any  sense  anoei^ral,  and  Uie  sons 
had  no  oopareenary  intefest  in  it,  but  mefely  the  contingent  interest  of  taking 
it  on  their  father's  death  intestate,  and,  in  the  case  of  the  plaintiff's  hnsbaivl 
snoh  interest,  by  reason  of  his  predeceasing  his  father,  nerer  became  vested. 
Adhihai  T.  Curtandas  Nathu  dissented  from  on  this  point  Savitribai  t.  Ltun* 
mihai  referred  to. 

ffeld,  however,  tiiat  the  father  was  nnder  a  moral,  thongh  not  a  legal,  obliga- 


also  to  make  piovision  out  of  his  self-aoqaired  property  for  her  maintenance 
after  his  death }  and  that  snch  moral  obligation  in  tha  fsSi&er  became,  by  reason 
of  his  self-aoqaired  properlr  having  come  by  inheritance  into  the  hands  of  his 
snrriving  son,  a  legal  obligation  enforceable  by  snit  against  that  son  (who 
took  the  estate  not  tor  his  own  benefit,  bnt  for  the  amritnal  bMiefit  of  the  last 
proprietor)  and  against  the  property  in  questiODt  ddnihai  v.  Oursandas  Saikut 
Gan^a  Bai  v.  Sitd  Ram,  italu  v.  Kainibai,  K^etramuni  Dan  v.  Kcuki  Natk 
D(M,  Bajlfomoney  Dos^ee  v.  Shihehunder  Mullick,  and  TS^lsha  t.  Gopal  Sat 
referred  to. 

Per  MiHHOOD,  J.-^There  is  no  difference  between  the  Mitakahara  and  the 
Bengal  Schools  of  Hindu  Law  regarding  the  principle  that  the  right  of  ipberi* 
tance  is  based  on  the  spiritual  beneul  whicA  the  heir,  by  taking  the  estate, 
renders  to  the  soul  of  the  deceased  proprietor.  There  is  a  difference  between 
the  two  schools  only  on  a  matter  of  detail  relating  to  questions  of  prelexeooe 
beween  various  competing  classes  of  heirs. 

Janki  v«  Nand  Mm      .««..,••      .  . 

^  ■  Joint  Siudufimiljt^Maintenance^Gift  to  widow  mem^  o/J^m^ 
Hindu  family-^Comtruction — Oy^  pret^tned  to  beqf  l\fe  ettate  <w/y.l  dis- 
putes having  arisen  between  the  sole  surviving  member  of  a  joint  Hiidu 
tamilj  and  his  brother's  widow,  an  amicable  arrangement  was  eome  to,  snd 
certain  deeds  were  executed  by  both  parties,  under  which  the  widow  waa 
in  possession  of  a  certain  house.  On  the  part  of  the  brother*in-law  it  Was 
recited  that,  with  a  view  to  permanently  settling  the  matten  in  dispute,  he  had 
received  in  cash  from  the  widow  the  value  of  his  share  in  the  house;  that  she 
had  been  put  in  possession  of  the  house  and  was  in  sole  proprietary  poaaeasion 
thereof,  and  that  he  had  no  connection  whatever  with  it  Bubaeqnantiy  the 
widow  executed  a  deed  of  gift  purporting  to  convev  to  the  donee  an  absoluta 
proprietaiy  title  to  the  house.  After  her  death  the  brother-in-law  brought 
a  suit  against  the  donee  to  recover  possession  of  the  house,  on  the  ground  that 
the  dec^  of  gift  eould  not  convey  to  him  more  than  the  Ufa  interest  of  the 
widow  donor. 

Held,  that  the  deed  of  gift  must  be  coustrued  with  referenoe  to  the  natura  of 
the  jgeneral  rights  of  the  donor  at  the  time  of  exec«tioQ,  as  a  Hindu  widow  ia 
a  jomt  Hindu  family,  entitled  only  to  Qiainte«aa<?e,  SroemuUst  Bab%^  Dome 
V.  Sibchunder  Mullick  and  Dinonath  U^h^i  Qopai  Qhwm  Jfttl:#^  lefer- 
red  to. 

Held  also,  having  regard  to  the  rules  of  iho  Hindu  law  legardinf  the  pessee- 
sion  by  widows  of  joint  family  property  in  lieu  of  maintenance,  and  to  the 
experience  of  the  Courts  in  connection  with  sueh  matters,  that  it  was  for  the 
donee  to  establish  clearly  and  specifically  that  the  donor,  at  the  time  whan  she 
executed  the  deed  of  gift,  had  any  sueh  abaolute  right  or  ownership  as  would 
entitle  her  to  alienate  the  property  for  any  interest  beyond  a  life  estate. 


tion  not  only  to  maintain  his  widowed 
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Heldf  f  nrther^  that  there  wts  nothing  in  the  deeds  under  which  the  donor 
obtained  possession  of  the  property,  which  placed  beyond  donbt  the  intention 
of  the  parties  that  she  shoud  be  entitled  to  the  absolnte  ownership  of  the  pro- 
perty ;  and  that  her  estate,  therefore,  oonld  at  best  be  regarded  as  a  life  estate, 
and  the  deed  of  gift  as  binding  npon  the  plaintiff  daring  her  lifetime,  but  not 
further. 

Ganpat  Bao  v.  Bam  Chandar  29^ 
HIND  CJ  LAW.  Joint  Hindu  family-^Maney  deeree  again$i  deoeated  member —  . 
Execution  efter  judgmenUdebtor  s  death  againet  joint  family  property  not 
aHlowed,']  The  mere  obtaining  of  a  sinu>le  money  decree  against  a  member  of  a 
joint  Hindn  family  withoat  any  steps  being  taken  during  his  lifetime  to  obtain 
attachment  under  or  execution  of  we  decree  does  not  entitle  the  decree-holder, 
after  the  judgment-debt<»'s  death  and  a  subsequent  partition,  to  bring  to  sale 
in  execution  of  the  decree  the  interest  which  the  juagment-debtor  had  in  th» 
joint  family  property.  Surc^  Bunei  Koer  t.  Skeo  Pershad  Singh,  Bai  Bal* 
kiehen  y.  Ba$  8ita  Bam  and  BaXhhadar  y.  Biekeehart  referred  to* 

Jagannath  Prasad  e.  Sita  Bam  802 

■  See  Hindu  widow. 
 .   See  Trust. 


 ^WIDOW.  Alienation  hg  widow  to  her  married  daugUer^BeeereieMr-' 

Declaratory  euit^Act  I  <f  1877  (Specffio  Belirf  Aet),  e.  42.]  The  effect  of  a 
gift  by  a  Hindu  widow  of  her  deceased  husband's  estate  to  her  daughter  is 
merely  ^  to  accelerate  the  latter's  succession  and  put  her  by  anticipation  in 
pNOSsession  of  her  life  estate,  and,  therefore,  affords  no  cause  pf  action  to  a  rerer- 
sioner  to  maintain  a  declaratory  suit  impeaching  the  gift. 

Per  Mjlhuood,  J.,  that  in  the  exercise  of  the  discretion  allowed  to  tiie  Court 
by  8.  42  of  the  Specie  Belief  Act,  a  declaratory  decree  should  be  refused  to 
the  plaintiff  in  such  a  case,  where  the  donee  was  a  married  woman  and  ea^ble 
of  bearing  a  son,  who  would  be  the  next  reyersioner  to  the  full  ownership  of 
the  estate  of  the  donor's  deceased  husband. 

Indar  Kuar  y.  Ldlta  Praead  Singh  and  Udhar  Singh  y.  Banee  Koonwur 
referred  to. 

Bhupal  Bam  e.  Lachman  Kuar  258 

HINDU  WIDOW.   See  Act  XV  of  1866.  s.  2. 

See  Hindu  Law. 

HUSBAND  AND  WIFE.   See  Criminal  Procedure  Code,  s.  488. 
INDIAN  COUNCILS  ACT.  See  Statutes  24  and  25,  Vic.  o.  67,  s.  22. 
INTEBEST.  Bond. 
JOINT  HINDU  FAMILY.   See  Hindu  Law. 

JUBISDICTI0N*CVtr»7  and  Bevenue  CourU.  See  Act  XU  of  1881,  s.  106  «nd 
8.208. 

LETTEBB  PATENT,  N.-W.  P.,  8.1a  iS^  Act  Vn  of  1870^  sck  i.  No.  6. 

—       ■■■  ,  s.  10.   Appeal  from  eingle  Judge— Judgment  "^Inter^ 

loeutory  order^Order  refketng  leaee  to  appeal  in  form&  pauperis— CVvi/ 
Procedure  Code,  ss.  588,  691,  632.}  Under  S8.  688  and  591  read  with  s.  632  of 
the  Ciyil  Procedure  Code,  no  appeal  Kes,  under  s.  10  of  the  Letters  Patent,  for 
the  High  Court  for  tJie  North-Western  Proyinces,  from  an  order  of  a  single 
Judge  refusing  an  application  for  leaye  to  appeal  in  f>rmd  pauperis.  Achaya 
v.BatnavelutaidinreBqfagopal  followed.  Hurrith  Chunder  Chowdhry  y. 
ITali  Sunderi  DM  distinguiuied. 

Banno  Bibi  v.  Medbi  Hnsain  375 


Digitized  by  Google 


XXdi  GBHIIIAL  IKBEX. 

LETTEfiS  PATENT,  N.-W.  t.  97.  Praetie^^Diferenee  <fo]nm<m  on  Dimtion 
Benek  regarding  prelimnaiy  ohie^n  as  to  limtMiom^OivU  Procedure  Code^ 
s.  51t^Beffiew  qf  judgment!]  S.  27  of  the  Lettera  Patent  for  the  High  Court 
of  the  N.-W.  Pronncei  has  been  superseded  in  those  oases  only  to  wfaieh  s.  676 
of  the  Ciyil  Procedure  Code  properly  and  without  straining  language  applies. 
There  are  miny  cases  to  which  s.  676,  even  with  the  aid  of  a.  647  doas  not 
apply ;  and  to  these  s.  27  of  the  Letters  Patent  is  still  applicable. 
One  of  the  cases  to  which  s.  676  of  the  Code  does  not  apply  is  where  a 

geliminary  objection  being  taken  to  the  hearing  of  a  first  appeal  before  the 
igh  Court  on  the  ground  that  the  appeal  is  time  barred,  the  Judges  of  the 
Diyision  Bench  differ  in  opinion  as  to  whether  the  appellant  has  shown 
Bu£Scient  cause,  within  the  meaning  of  s.  6  of  the  Limitation  Act  (XV  of  1877), 
for  not  presenting  the  appeal  within  the  prescribed  period.  The  decisicHi  of 
such  a  preliminary  objection  is  not  a  "  hearing  "  of  the  appeal,  but  precedes 
the  hearing,  or  determines  that  there  is  no  appesi  which  the  Court  can  hear 
or  decide.  Where  such  a  preliminary  objection  is  allowed,  it  cannot  be  said 
that  the  Court  which,  reason  of  the  Limitation  Act,  has  no  jurisdietion  to 
hear  the  appeal,  should  neyertheless  "  affirm  "  the  decree  of  the  Court  below. 
In  the  case  of  such  a  preliminary  objection  and  such  a  difference  of  opinioQ 
(the  Bench  being  equally  divided),  the  opinion  of  tJie  senior  Judge  should, 
under  s,  27  of  the  Letters  Patent,  preraiL 
App<y%  Bhwrav  t.  Sheelcdl  Kkvhekamd  and  Gonami  Sri  108  Sri  Qridkariji 
araj  Tikait    Puruekotum  Goeeami  distinguished. 

Where,  in  such  a  case,  the  proTisions  of  the  second  paragraph  of  s.  676  of  the 
Code  were  erroneously  anplied,  and  the  judgment  of  the  junior  Judge  holding 
that  the  appeal  should  oe  dismissed  as  time-barred,  preTailed,  and  the  Court, 
on  appeal  under  s.  10  of  the  Letters  Patent,  affirmed  such  judgment, — keld 
that  under  the  circumstances  there  was  a  mistake  or  error  apparent  on  the 
face  of  the  record,  and  that  there  was  sufficient  cause  fcnr  granting  a  review  of 
the  Court's  decree  under  s.  623  of  the  Code. 

Husaini  Begam  v.  The  Collector  of  Muaaffiumagar    •      •  •  • 

LIMITATION.  See  Decree,  amendment  of. 

MAINTENANCE.  Qamhling  in  litigation^Jareement  opposed  to  puhlie  policy 
-^Act  IZ  qflS72  {Contract  Act),  s.  28.]  The  judgment  of  the  Priyy  Council 
in  Bam  Coomar  Coondoo  y.  Ckunder  Ca/ntoo  Mookerjee  shows  that  while  the 
specific  English  law  of  maintenance  and  champerty  haa  not  been  introduced 
into  India,  and  while  fair  agreements  to  supply  funds  to  carry  on  litigation 
in  consideration  of  hayins  a  share  of  the  property,  if  recoyered,  should  not  be 
regarded  as  per  ee  opposed  to  pubUo  policy,  yet  such  agreements  should  be 
carefully  watched,  and  if  extortionate  and  unconscionable,  or  made  not  with 
the  bona  fide  object  of  assisting,  for  a  reasonable  recompense,  a  claim  belieyed 
to  be  just,  but  for  the  purpose  of  gambling  in  litigation,  or  of  iniuring  or 
oppressing  others  by  encouraging  unrighteoiu  suitSi  should  be  held  oontraiy 
to  public  policy  and  not  enf  ox^ecL 

For  the  purposes  of  meeting  the  expenses  of  an  appeal  to  the  High  Court, 
the  appellant,  on  the  adyice  of  ma  legal  adyisers,  executed  a  bond  for 
JEU.  26,000  in  oonsideration  of  the  obligee  agreeing  to  defray  such  expenses. 
The  obligor  Sf^reed  to  pay  the  £s.  26,000  within  one  year  from  his  reooyeiing 
possession  of  the  property  in  suit;  and,  at  the  request  of  the  obligor's 
pleader,  the  obligee  adyanced  £s.  8,700i  which  was  applied  to  the  expenses 
of  the  appeal.  The  High  Court  dismissed  the  appeal ;  and  in  a  deed  executed 
by  the  obligor  in  f ayour  of  the  obligee  and  odiers  for  the  purpose  of  defraymg 
the  expenses  of  a  further  appeal  to  the  Priyy  Council,  he  admitted  his  liabiU^ 
under  the  former  bond.  The  Priyy  Council  decreed  hii  appeal,  and  he  obtain- 
ed possession  of  the  property  in  suit,  but  declined  to  pay  the  Bs.  26,000. 
upon  which  the  obligee  sued  upon  the  bond.  It  was  found  that,  apart  from 


Digitized  by  Google 


OENBBAL  INDEX. 


zzjdii 


Page. 


the  moniesllNnrrowecl  by  the  obligor,  from  time  to  time,  he  was  without  even 
the  meant  of  snbistence  ;  that  he  execated  the  bond  with  his  eyes  open  and 
perfectly  understood  his  position  and  the  effect  of  both  the  instmments  exe- 
cuted by  him ;  that  no  fraud  or  improper  pressure  appeared  to  have  been 
applied  to  him  ;  that  his  legal  advisers  had  acted  honestly  and  to  the  best 


regard  to  the  risks  of  the  litigation,  he  could  bave  obtained  the  assistance 
necessary  for  the  prosecution  of  his  appeal  on  better  terms  than  those  con- 
tained in  the  bond ;  that  without  such  assistance  he  could  not  hare  appealed 
to  the  High  Court ;  and  that  the  obligee  gave  him  such  assistance  upon  his 
application. 

Held  also,  that  the  obligee  could  not,  under  the  circumstances,  have  con- 
sidered both  that  the  obligor's  claim  was  a  jast  one  and  reasonably  likely  to 
succeed,  and  that  the  Bs.  25.000  was  a  reasonable  recompense  in  the  eyent  of 
success  for  the  adyanoe  of  Bs.  3,700 ;  and  the  bond  was,  therefore,  a  gambling 
in  litigation,  which  it  would  be  contrary  to  public  policy  to  enforce. 

The  Court  gave  the  plaintiff  a  decree  for  the  Bs.  8,700  actually  adyanced, 
with  simple  interest  at  20  per  cent,  per  annum  from  the  date  of  the  bond  to 
the  date  of  the  decree,  with  costs  in  proportion,  and  interest  at  6  per  cent  per 
annum  on  the  Bs.  8»700,  interest  and  costs,  from  the  date  of  the  decree  until 
payment 

Chunni  Euar «.  Bup  Singh        •  •    '  67 


lilSJOETOBB  OP  CAUSES  OP  ACTION.  CivU  Procedure  Code,  u.  28, 
The  judgment  of  the  majority  of  the  Full  Bench  in  Narnngh  Dcu  y.  Mangac 
Duhejf  except  in  its  general  obseryations  as  to  the  proyisions  of  the  Ciyil  Pro* 
oedure  Code  relating  to  joinder  of  parties  and  causes  of  action,  proceeded 
upon  and  had  reference  to  the  sneoiaf  circumstances  of  the  case,  and  to  the 
allegations  made  by  the  rlftintiir  in  his  plaint,  and  was  not  intended  to  be 
earned  further. 

In  a  suit  for  possession  of  immoyeable  properhr,  part  of  which  had  been 
usufructuanly  mortgaged  by  defendant  fNo.  I  to  defendant  No.  2,  the  plaintiff 
alleged  that  uie  first  defen^t  had  no  title  to  make  such  a  mortgage,  while 
both  defendants  maintained  such  title. 

Held  that,  inasmuch  as  the  title  of  defendant  No.  2  was  deriyed  from  de- 
fendant No.  1,  and  stood  or  fell  with  tiie  failure  or  success  of  the  plabtifTs 
claim  agamst  the  latter,  Uiere  were  not  two  causes  of  action,  but  one,  namely, 
the  infringement  of  the  i>luntiff's  right  by  the  defendant  No.  1,  and  hence 
the  suit  was  not  bad  for  misjoinder  of  caases  of  action. 

Indar  £uar «.  Out  Prasad   •     «     «      •  83 

MOBTGAGE.  Conditional  iale^Forecloewre—Suit  for  poiteenon^BegulaHon 
XVIIfVm^s.  S—Cauie  of  aetion^Limitatiof^Aot  ±JF^  1869,  #.  1  (12).] 
A  suit  for  foreclosure  was  brought  in  1886  upon  a  mortgage  by  conditional  sale 
executed  in  1846,  the  condition  being  for  payment  within  fiye  years  from 
that  date.  The  deed  proyided  that,  in  default  of  payment  within  the  prescrib- 
ed period,  the  property  mortgaged  "will  be  foreclosed  (baibat),  and  this 
mortgage-deed  will  be  considered  as  an  absolute  sale-deed."  Between  1846 
and  1886  no  foreclosure  proceedings  or  other  steps  were  taken  by  the  mortgagee, 
and  no  admission  of  liability  was  made  by  the  mortgagor. 

Held  that,  by  reason  of  Act  XIY  of  1859  (Limitation  Act),  the  plaintiff's 
remedy  nras  barred  during  the  currency  of  that  Act  and  that  the  time  within 
which  he  was  entitied  to  maintain  an  action  for  foreclosure,  if  be  bad  taken 
the  proper  proceedings,  expired  in  1863. 


MAINTENANCE.  /Sw  Hindu  Law. 

OP  WIPE.  iSw  Criminal  Prooednre  Code,  8. 488. 
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HM  alto  that,  ewea  if  fbreokeme  proeeadiagi  under  Bagidation  XYII  of 
1806  had  been  tafan,  the  eaase  of  action  was  the  orifinid  non-paTment  of  tha 
money  on  the  due  date,  and  the  proTisionB  of  the  Begtdation  could  not  create 
a  freah  eanae  of  action..  Demonath  Qango^ly  t.  Namimgk  Protkad  D(m 
vefenred  to. 

Mnrlidhar  9.  Eanohan  Singh  1^ 

MOBTGAO&  BedempUonhffeO'mortgag<n^8uUh3f<>ther  mafrtgagcr9  againii  re- 
deeming mortgagor  for  redemption  ^  their  skaree-^ Limitation^ Act  XT  of  1877 
(LimiUUion  let),  eek.  ii,  Noe,  144, 148.]  In  1828  one  of  several  oo-mortgagora 
redeemed  an  nanfroctoary  mortgage  execated  in  1822  and  obtained  potsaasion. 
The  other  mortgagors  broof^t  a  suit  against  the  heir  of  the  redeeming  mort- 
gagor in  1886  for  redemption  of  their  shares  in  the  mortgaged  property. 

Meld,  that  the  limitation  applicable  to  the  suit  was  that  provided  by  art 
148,  sch.  ii,  of  the  Limitation  Act  (XX  of  1877);  that  time  ran  not  from  the 
date  of  the  redemption  in  1828,  bat  from  the  time  when  it  would  have  ran 
against  the  original  morti^agee  if  he  had  been  a  defendant,  i  e.,  the  date  of  the 
original  mortgage  of  1828 ;  and  that  the  suit  was  therefore  barred  by  limitation. 
Umr-un-nisea  t.  Muhammad  Tar  Zhan  explained.  Nura  Bibi  Jagat  Naraim 
and  Bam  Singh    Baldeo  Singh  referred  to. 

Ash&q  Ahmad  ^.WarirAU  423 

MOBTOAGB.  £(00  Act  lY  of  1882  (Transfer  of  Property  Act),  ss.  88, 80. 90. 

.  fliw  Act  IX  of  1872  (Contract  Act),  as.  69, 70. 
— —  BY  OONDITIONAL  SALB.  See  Pro-cemption. 

s  U8UPBU0TUABY.  Bedemption-'Limitation^Fleading^Bnr' 
den  ^proqf^CwU  Froeednre  Code,  e.  SO^Act  XV  of  1877  (lAmiiaUom  Act), 
e.  28,  eoh.  U,  No.  148— /  of  1878  {Evidenee  Act),  e.  110.]  There  is  a  clear 
distinction  as  to  the  omu  of  proof  between  caaea  where  a  plaintiff  snea  for  poa- 
aesion  of  land  br  redemption  of  mortgM;e  and  cases  where  the  defence  to  a  suit 
for  possession  or  land  is  twelve  veara  adverse  possessi<m  by  the  defeadant. 
In  each  case  the  plaintiff  must  plead  his  title,  and  if  that  title  is  in  issue,  he 
must  make  it  out  oy  at  least  primd facie  evidence  before  the  de&ndant  can  be 
put  to  proof  of  his  defence.  Where  the  defence  is  twelve  years'  adverse  pos- 
session, the  defendant  must  plead  and  make  out  the  title  he  alleges,  and  tiiua 
show  that  the  title  of  the  plaintiff,'  which  otherwise  had  been  proved  or  admit- 
ted,  was  lost.  In  a  suit  for  possession  of  land  by  redemption  of  mortgage,  the 
very  nature  of  which  presupposes  that  the  possession  of  the  defendant  or  hia 
predecessor  was  lawful,  the  plaintiff  must  in  hia  plaint  show  the  title  upon 
which  he  relies,  and  therefore  a  titie  subsisting  at  the  date  of  suit  Unless 
he  gives  primd  facie  evidence  to  show  that  his  suit  is  within  time,  he  fails  to 
prove  his  titie  or  subsisting  right  to  the  property. 

PhilippiY.  Philippe,  Dawkine  v.  Lord  Penrhyn,  Radha  Oobind  Boy  Sahab 
Inolii,  Bao  Xaram  Singh  Y.  Bajah  Bakar  Ali  £han,  Bq;ah  Ziehen  Dntt 

Pana<ty  v.  Narendar  Bahadur  Singh,  Bam  Chandra  Apaji  v.  BaU^i  Bhamrme 

and  other  cases  referred  to. 

Parmanand  Misr  o.  Sahib  Ali     ^  438 

'  Suit  for   redemptionr^onditional  decree^ 

Pailure  qf  mortgagor  topag  in  accordance  vtith  decree  ^Subeequent  euU  for  re- 
demption — Beejudicata^Civil  Proeedure  Code,  s,  l^—Forecloeure^Jict  IV 
0/1882  {Tranrftr  qf  Property  Act),  e.  ^^--Bitojmel'-'Act  I  of  1872  (Evidence 
Act,  e,  116.]  In  a  suit  n>r  redemption  of  a  usufructuary  mortgage,  a  decree 
for  redemption  was  passed  conditional  upon  the  plaintiff  praying  the  defend- 
ants, withm  a  tune  specified  a  sum  which  was  found  still  due  to  the  latter,  and 
the  decree  provided  that  if  such  sum  were  not  paid  within  the  time  specified, 
the  suit  should  stand  dismissed.  The  plaintiff  failed  to  pay,  and  tiie  suit 
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MDOfdingly  stood  dismissed.    SQbseque&tljr  he  again  snedfor  redemption, 
alleging  that  the  mortgage  debt  had  now  been  satisfied  from  the  nsnlmet. 

JSM,  having  regard  to  the  distinction  between  umple  and  nsufroctaary  mort- 
gages, that  the  decree  in  the  former  suit  only  decided  that,  in  order  to  redeem 
and  get  possession  of  the  property,  the  mortgagor  most  pay  the  sum  then  found 
to  be  due  by  him  to  the  mortgagee,  and  did  not  operate  as  res  judieaia  so  as  to 
bar  a  second  suit  for  redempti|>n,  when,  after  further  enjoyment  of  the  profits 
by  the  mortgagee,  the  mortgagor  could  say  that  the  debt  had  now  become  satis- 
fied from  the  usufruct. 

Hating  reffard  to  s.  98  of  the  Transfer  of  Property  Act  (IVof  1882),  in 
a  suit  brought  br  a  tui:^^ctQary  mortgagor  for  possession  on  the  ground  that 
the  mortgage  debt  has  been  satisfied  from  the  usufruct,  and  in  which  the  plain- 
tiff is  oraer«d  to  pay  something  because  the  debt  has  not  been  satisfied  as 
alleged,  the  decree  passed  against  such  a  mortgagor  for  non-payment  has  not 
the  effect  of  foreclonng  him  for  aH  time  from  redeeming  the  property. 

The  decision  in  Sheikh  Golam  Soesein  v.  Mueammat  Alia  JEtuhhee  Beehee 
treated  as  not  binding  since  the  passing  of  the  Transfer  of  Property  Act. 
Chhaita  y.  Furan  Sookh  and  Anruah  Singh  t.  Sheo  Prasad  referred  to. 

Where  the  plaintiff  in  a  suit  for  redemption  of  a  usmfmctnary  mort^e  was 
the  original  mortgagor,  who  had  by  a  registered  instrument  assigned  his  inter- 
est in  the  mortgaged  property  to  another,  and  the  assignee  did  not  apply  to  be 
made  a  party  to  the  suit,  but  put  forward  or  consented  to  have  put  forward  the 
original  mortgagor  as  the  person  entitled  to  redeem,— AeM  that  as  there  was 
noudng  in  that  litigation  to  show  that  the  defendant-mortgagee  was  in  any  way 
induced  to  alter  his  position  or  to  do  any  act  which  he  would  not  otherwise 
hare  done  in  conse(}uence  of  the  assignee's  conduct,  the  latter  was  not  estopped 
by  s.  116  of  the  Evidence  Act  (I  of  1872)  or  by  any  principle  of  equitable  es- 
toppel from  afterwards  suing  on  his  own  account  for  redemption. 

Muhammad  Sami-ud-din  Khan  v.  Manna  Lai  380 

MORTGAGE  XTSUPEUOTITAEY.  Suit/or  saUh^%sufrmeHMrymortaagee--Suit 
not  maiiUainabU^Act  IV  of  1882  {Trantfer  of  Proper^  Act\  s.  07  (a).] 
Under  s.  67  (a)  of  the  Transfer  of  Property  Act  (IV  of  1882),  a  usufructuary 
mortgagee,  whose  possession  has  not  been  disturbed,  cannot  maintain  a  smt 
either  for  foreclosure  or  for  sale  on  non-payment  of  the  mortgage-money. 
Chotodhri  Umrao  Singh  v.  The  Colleetor  of  Moradabad,  Dulli  v.  Bcthddur, 
Oanesh  Kooer  v.  Deedar  Buksh,  Venhaiasami  v.  8ubran%an}fa  and  Jhabbu  EaM 
Oirddari  Singh  referred  to. 

IJmda  V,  Umrao  Begam      •      *     *     .  367 

MUHAMMAD  AN  LAW.  Claim  to  possession  of  property  under  deed  of  sale^ 
Consideration — **  Mushaa*''^Effect  of  possession  following  upon  g}ft  to  render  ii 
valid."]  The  law  relating  to  the  invalidity  of  gifts  of  '*  mushaa,"  the  pro- 
hibition of  the  (^t  of  an  undivided  part  in  property  capable  of  partition,  ought 
to  be  confined  within  the  strictest  rules  ;  and  the  authorities  on  the  Muham- 
madan  law  show  that  possession  taken  under  a  j;ift,  even  although  that  gift 
might  with  reference  to  '^mushaa  "  be  invalid  without  it,  transfers  effectiveljr 
the  property  given,  according  to  the  doctrines  of  both  the  Shi&  and  the  Sunni 
Schools.  Possession  once  taken  under  a  gift  is  not  invalidated,  as  regards  its 
effect  in  supporting  the  gift,  by  any  subsequent  change  of  possession. 

The  subject  of  the  gift  was  sharos  in  rovenue-pajing  villages,  with  land, 
houses  and  moveables.  Of  the  greater  portion  of  this  property,  the  donor,  a 
motiier  giving  them  to  her  daughter,  had  only  so  far  possession  that  she  was  in 
receipt  of  the  ronts  and  profits.  Ldl  the  deed  of  gift  she  declared  (thereby 
making  an  admission  whereby  her  heir  and  all  claiming  through  him  wero 
bound)  that  she  had  made  the  donee,  her  daughter,  possessor  of  all  the  proper- 
ties; and  she  directed  that  the  gift  should  be  carried  into  effect  by  the 
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daiigbter'B  hii8lMUid»  who  was  muuiger  of  estitef  on  behalf  of  both  mother  and 
daughter  before  then. 

Held,  in  a  snit  for  the  posiession  of  the  properir  on  a  tale  bj  the  heir  of 
the  donor,  brought  by  the  vendees  against  mm,  and  joining  as  deiendanta  the 
heirs  of  the  danghter,  then  deceased,  that  sufficient  possession  had  been  taken 
on  behalf  of  the  daughter  to  render  the  gift  effeotnal,  and  to  defeat  the  elaun 
as  against  her  heirs. 

'M'iiiiiiTnm#/i  Mumtaa  A^mail  ff,  Zubaida  Jan      •      •      •      •      •  400 

MUHAMMADAN  LAW.  G^t^HOH^bil-iuHU^Gift  made  in  eontideration  of 
services  rendered^  Donor  not  in  possession^  Possession  not  delivered  to  donee 
-^Oift  inealid,^  The  fundamental  conception  of  Mct-bil-iwast  or  a  gift  for  an 
exchange  as  understood  in  the  Muhammadan  Law,  is  that  it  is  a  transaction 
made  up  of  two  separate  acts  of  donation,  i,e.,  of  mutual  or  reeiprocal  gifts 
of.  specific  property  between  two  persons,  each  of  whom  is  alternately  donor 
anid  donee.  It  does  not  include  the  case  of  a  gift  in  consideration  only  of 
natural  lore  and  afEection  or  of  services  or  favours  rendered,  ^or  does  sach 
a  gift  fall  under  the  category  of  hiba-bit-iwae  in  its  improper  sense  of  sale ; 
but  it  is  an  ordinary  gift  subject  to  all  the  conditions  as  to  widity  which  the 
Muhammadan  Law  provides. 

A  gift  of  immoveable  property  not  at  any  time  in  the  possession  of  the 
donor,  out  in  that  of  a  trespasser,  and  consequently  never  delivered  by  the 
donor  to  the  donee,  is  void  under  the  Muhammadan  Law.  Kasim  Hossein  t* 
8harif'Un*nissa,  Sahib'Un-nissa  Bibi  v.  Mqfiza  Bibi,  and  Shaikh  Ibrahim  t. 
Shaikh  Suleman,  distinguished ;  Mohim-nd-din  v.  Manchershah,  Mullick  Abdool 
Guffoor  V.  Muleka,  and  Shdhazadee  Ha%ara  Begum  v.  Khaja  Hossein  Ali  Khan, 
referred  to. 

S*ahim  Bakhsh  e.  Muhammad  Hasan        ••••••  1 

''MUSE  A  A."  £f00  Muhammadan  Law. 
■  See  Plre-emption. 

OATH  OB  AFFIEMATION.  See  Act  X  of  1873,  ss.  6, 18  Ibrahim  v.  Shaikh. 

PARDON,  EFFECT  OF  TENDEB  OF^Aceompliee.  See  Criminal  Frooedure 
Code,  ss.  837,  339. 

PABTIES.  See  Question  in  issue. 

PABTITION.  See  Act  XIX  of  1873,  s.  113. 

P£ACTICE*4^^^  o^fM  court -fee from  decres  dismissing  suit  in  part^Bemand 
cf  whole  case,  though  no  crosS'Oppeal  or  objection  preferred. '  •See  Civil  Proce- 
dure Oodci  ss.  668.  678. 

■  .  Danger  of  deciding  case  upon  a  document  by  construction  put  en 
another  document  in  another  sutf]  The  danger  pointed  out  of  deciding  one  case 
relating  to  a  bond  by  the  construction  placed  in  another  suit  on  another  and  a 
different  bond. 

Bhagwant  Singh  e»  Daryao  Singh  .      •      .      ...      .      .      •  416 

.   See  Costs ;  Decree,  amendment  of ;  and  Execution  of  decree. 

PEE-EMPTION.  Mortgage  by  conditional  sale^Foreclosure—Beaulation  XTH 
ef  1806— iSwi^  5y  mortgagee  for  possession — Compromise  and  decree  thereon^ 
Mortgagee  accepting  part  <f  the  property  in  suit ^ Suit  for  prC'emption^Pre' 
emptor  not  asserting  or  proving  validity  of  foreclosure  proceedings-^Pre- 
emptors  title  referred  to  date  qf  compromisB  and  decree — Purchase-money. 
The  mortgagee  under  a  deed  of  conditional  sale  executed  in  1878  took  fore- 
closure proceedings  under  Regulation  XVII  of  1806,  and,  the  year  of  grace 
having  expired,  a  foreclosure  proceeding  was  recorded  on  the  18th  September 
1882,  declaring  the  mortgage  to  have  been  foreclosed.   In  August  1886  the 
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mortgagee  instituted  a  suit  for  possession  of  the  mortgaged  property.  On  the 
IMl  September  1885  the  suit  was  compromised,  the  mortgagee  accepting  a 
part  of  the  mortgaged  property,  and  relinquishing  the  remainder.  A 
decree  was  passed  in  the  terms  of  the  compromise.  Subsequently,  a  suit 
for  pre-emption  was  brought  against  the  mortgagor  and  mortgagee  to 
enforce  pre-emption  in  respect  of  the  alienation.  The  plaintiff  cUimed 
to  pre-empt  the  wholp  of  the  property  to  which  the  deed  of  1878  related,  in- 
cluoing  the  portion  relinquished  by  the  conditional  rendee  under  the  compro- 
mise and  decree  dE  ^e  19th  September  1886. 

Meld,  that,  although  upon  the  expiration  of  the  year  of  grace,  the  owner- 
ship of  mortgaged  property  vested  in  a  conditional  yendee  eren  though  he 
miffht  not  haye  obtained  a  decree  establishing  or  declariog  his  right,  and  the 
rignt  of  pre-emption  accrued  on  the  date  when  the  conditional  sale  thus 
became  absolute,  yet  foreclosure  proceedings  under  the  Begulation,  bein^  of  a 
purely  ministerial  character,  were  not  condusiye  or  eren  primd  facie  evidence 
m  a  subsequent  litigation  against  the  conditional  vendor  that  a  valid  fore- 
closure had  been  duly  efEeeted ;  that  strict  observance  of  the  requirements 
of  the  Begulation  were  conditions  precedent  to  the  right  of  foreclosure  ;  and 
that,  in  the  present  case,  as  the  plaintiff  had  not  asserted  or  attempted  to 
prove  that  all  those  requirements  had  been  fulfilled  so  as  to  result  in  an  actuid 
loreclosure  and  consequent  accrual  of  pre-emption  at  the  end  of  the  year  of 
grace,  no  foreclosure  was  shown  to  have  taken  place  prior  to  the  compromise 
of  the  19th  September  1886,  and  the  plaintiff's  right  of  pre-emption  accrued  on 
and  must  be  referred  to  that  date,  and  consequently  extended  only  to  the 
property  to  which  the  compromise  related,  and  the  price  payable  by  the  plain- 
tiff was  the  amount  specified  in  the  compromise.  jBhadu  Mahomed  v.  Jtctdha 
Chum  Bolia,  Sheodeen  v.  Sookit  and  Tawakkul  Bat  v.  Laehman  Bai  distin- 
guished. Norender  Aarain  Singh  v.  Dwarka  Lai  Mundur,  Madho  Praehad 
T.  Oqfadhar,  SUla  Bakheh  v.  LdUa  Prasad  and  Jaffot  Singh  v.  Bam  Bakheh, 
referred  to. 

Ajftib  Nath    Maihura  Prasad  104 

PBB.BMPTION.  iS?e  Civil  Procedure  Code,  8.  214 
.  See  Wajib-ul-arz. 

■  W<^%b'Ul-af»--Ccn9trueU<m^**Kar%bi"  meaning  qfJ]   The  word 

*'karibi*'  used  by  itself  in  the  pre-emptive  clause  of  a  wajib^ul-arg  to  indi- 
cate shareholders  "near"  to  the  vendor  is  ambiguous  and  inadequate  to 
express  the  intentions  of  the  shareholders. 

The  pre-emptive  clause  in  the  ioajih-uharz  of  a  village  gave  a  right  of 
pre-emption  in  cases  of  sale  by  shareholders,  first  to  *'  bha%  hakiki  (own 
brothers),  next  to  *'  karHd  **  (near),  and  next  to  co-sharers  in  the  same  thoke 
as  a  vendor. 

Seld,  that  although  the  word  **kaTihi  "  must  be  read  in  connection  with 
the  precediog  word  "  hhai,*  the  words  hhed  karibi  "  could  not  reasonably 
be  confined  to  cousins,  but  must  be  construed  as  meaning  *'  bhai  bund  *'  or 
*'bhai  log"  80  as  to  include  all  near  relatives,  both  male  and  female. 

Held,  also  that  a  vendor's  father's  brother's  widow,  holding  a  share  in  the 
villa^  absolutely  and  as  heir  of  her  deceased  husband,  was  entitled  to  pre- 
emption in  preference  to  the  vendees,  who  were  only  sharers  in  the  same  ihoke 
as  the  vendor. 

Khuman  Singh  v.  Hardai  41 

—  .   Wqfib'Ul^cm^Muhammadan  Law^Sefkeal  bg  pre-emptor  to  pur- 

ehaee — Immediate  demand^ Pre-emptor  claiming  properig  ae  to  part  which 
he  hoe  ditqualified  himself  from  suing.  The  waJtb'Ul-arx  of  a  village  provided 
that  •%  co-sharer  wishing  to  sell  his  share  must  give  notice  to  the  other  co-sharers. 
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and  that  first  a  iieare?oo-th«r0r,  and  next  amoM  dktaat  oo-iliawr, should Itava 
a  right  of  pre-emptioiu  Where,  snoh  notice  haring  heen  giren*  the  oo-sharer 
receiving  notice  took  no  action  thereon  within  a  reasonable  time,— that  as 
his  inaction  would  lead  the  vendor  to  eondnde  that  he  wonld  not  interfere 
or  beoome  a  pnrehaser,  it  was  equivalent  to  declining  to  purchase. 

A.  sale  of  propertj,  to  which  the  Muhammadan  law  of  pre-emption  was 
applicable,  took  place  in  October  1884.  The  plaintiff  pre-emptor  and  his 
agent  became  aware  of  the  sale  shortly  after  it  took  place,  and  many  months 
prior  to  July  1885.  He  did  not  tiUege  that  he  had  given  notice  that  he 
claimed  to  exercise  his  ri^ht  of  pre-emption  before  July  1885.  It  was  found 
as  a  faet  that  no  such  notice  was  given. 

Held  that,  even  if  such  notice  was  gi^en,  it  was  too  late,  and  was  not  a 
prompt  demand  in  aceordance  with  the  Muhammadan  law. 

The  principle  of  the  rule  that  a  pre-emptor  must  claim  the  whole  of  the 
property  included  in  the  sale  transaction,  and  for  which  one  price  was  paid 
if  he  is  entitled  to  claim  it,  and  cannot  obtain  a  decree  for  part  only  of  such 
property,  applies  to  the  case  of  a  pre-emptor  who  claims  the  whole,  but  who 
is  at  the  time  disentitled  b^  his  own  act  or  laches  to  maintain  the  claim  as  to  a 
part  Such  a  disqualification  prevents  the  pre-en4>tor  from  mAiniaming  ]^ 
suit  for  any  portion  of  the  property  included  in  the  sale. 

Where,  therefore,  a  pre-emptor  was  disqualified  from  daiming  a  portioB  of 
the  mmerty  sold  by  not  having  made  a  prompt  demand  in  aooordance  witk 
the  Muhammadan  law  in  respeot  of  such  portion, — Aeld,  that  he  was  thereby 
prevented  from  maintaining  his  suit  for  another  portioa  claimed  under  Hm 
provisions  of  the  wajib-ul^rz  of  a  village,  though  he  was  willing  to  pay  tike 
full  purchase-money  and  to  leave  in  the  vendee's  hands  the  portion  as  to  whidk 
he  was  disqualified. 

Muhammad  Wilayat  Ali  Ehan  i;.  Abdul  Sab  .108 

PBINCIPAL  AND  SIJBETY.       Act  IX  of  187$,  ss.  1S4,  W. 

QUESTION  IN  ISSUE.  PartUi^Admission,)  The  plaintiff  claimed  to  haiva 
inherited  estate  in  the  possession  of  the  defendant,  who  was  also  related  to 
Ihe  last  ownen  but  who  set  up,  independently  of  other  title,  a  deed  of  gift  from 
the  latter  in  his  favour.  It  was  decided  in  the  Appellate  Court  that  even  if 
this  deed  had  been  executed,  it  was  inoperativo,  and  on  this  point  the 
decision  of  the  first  Court  was  maintained.  An  issue  having  been  fixed  as  to 
the  execution  and  the  plaint  also  showing  that  the  execution  was  disputed* 
their  Lordships  declined  to  treat  the  execution  aa  not  having  been  in  oontest. 


RECOBD  OF  BIGHTS— Jftfto^ioa  qf  names.  See  Act  ZIX  of  1873,  ss.  94, 97. 

EEQISTBATION.  The  plaintiff  sued  (i)  for  legistratian  of  a  hypothecation 
bond  executed  by  the  defendant,  (ii)  in  the  aJtemative  for  recovetj^  of  the 
amount  of  the  bond  upcHi  an  accouat  stated*  The  defendant  deued  ex»> 
cution  of  the  bond,  and  tibat  she  had  had  any  dealings  or  stated  mv  aoooont 
with  the  plaintiff.  The  Courts  below  disallowed  the  first  claim  as  barred  by 
limitation  and  disallowed  the  second  on  the  ground  that  the  bond  had  efEected 
a  novation  of  the  contract  implied  by  the  statement  of  accounts. 

Held,  that  tliis  decision  was  wrong,  and  that  the  plaintiff  was  entitlad  to  sue 
upon  the  account  stated.   Sirdar  Kuar  v.  Ckandrowati  distinguished. 

Where  two  parties  enter  into  a  contract  of  which  registration  is  neoessanr» 
it  is  essential  that  each  should  do  for  the  other  aU  tiuit  is  requisite  towsrdr 
such  registration. 


Anand  Kumar  v.  Tansukh 


396 


Kiam-ud-din  e.  Baj  jo 


18 


Digitized  by  Google 


GENERAL  INDEX.  XZxiz 

Page. 

BEGISTBATION.  806  Act  HI  of  1877,  ts.  49, 60. 

 ,  PLACE  OF.  See  Act  Vin  of  1871,  bs.  28.  64,  66,  66. 

BEGULATION  XVII  of  1806,  s.  8.   See  Mortgage  and  Pre-emption. 

BEBffAND.   See  Act  XII  of  188],  8.  208. 
 .   See  Oivil  Procedare  Code,  bs.  662, 578. 

RES  JUDICATA.   See  Civil  Procedure  Code,  b.  13. 

I  ■■      ■    I,   See  Decree,  amendment  of. 

■  See  Mortgage,  nsnfractaary  (2). 

BEYIEW  OF  JUDGMENT.   See  Decree,  amendment  of. 

SECmtlTY  BOND  FOB  COSTS  OP  APPEAL.  Act  I  of  1879,  eeh.i.  No,  13— 
Act  VII  of  1870,  sch.  n.  No.  6.]  Seld  by  the  Pull  Bench  that  where  a  bond 
is  given  under  the  orders  of  a  Court  as  security  by  one  party  for  the  costs  of 
another,  it  is  subject  to  two  duties~(a)  an  ad  valorem  stamp  under  the  Stamp 
Act,  art.  13,  sch.  1,  (b)  a  court*fee  of  eight  annas  under  tne  Court  Fees  Act, 
art.  6,  sch.  ii. 

Xulwanta  v.  Mahabir  Prasad  15 

SMALL  CAUSE  COURT  SUIT.  See  Civil  Procedure  Code,  s.  586. 
STATUTES,  24  AND  25  VIC,  c.  67.  s.  22.  Legislative  power  of  the  Governor- 
C^eneral  in  Council^Aet  XVn  qf  1886  fJhdnn  and  Morar  Act^^*  Indian 
territories  now  under  the  dominion  of  Her  Majesty  Said  territories  "—28 
and  29  Vic.,  e.  17,  preamble^'i2  and  83  Vic,  e,  98,  #.  l^Construction  of 
statutes.']  Act  XVII  of  1886  (Jhansi  and  Morar  Act)  is  not  ultra  vires  of  the 
Govemor-General  in  Council;  and  the  town  and  fort  of  Jhansi  are  subject  to 
the  jurisdiction  of  the  High  Court  for  the  N.-W.  Provinces  in  the  same 
manner  as  the  rest  of  the  Jliansi  district. 

The  Govemor-G^eral  in  Council  has  power  to  make  laws  and  regu- 
lations binding  on  all  persons  within  the  Indian  territories  under  the 
dominion  of  Her  Majesty,  no  matter  when  such  territories  were  acquired. 
His  legislative  powers  are  not  limited  to  those  territories  which  at  the 
date  when  the  Indian  Councils  Act  (24  and  25  Via,  c  67)  received  the  royal 
assent  {i.e.,  1st  August  1861),  were  under  the  dominion  of  Her  Majesty.  In 
the  preamble  to  the  28  and  29  Vie.,  c  17,  and  in  s.  1  of  the  32  and  33  Vic.» 
c.  98,  Parliament  has  placed  this  construction  upon  s.  22  of  the  Indian  Coun- 
cils Act. 

Even  if  that  construction  was  erroneous,  it  has  been  so  declared  by 
Parliament  as  to  make  its  adoption  obligatory.  Though  a  mistaken  opinion 
of  the  Legislature  conoeminic  the  law  does  not  make  the  law,  yet  it  may  be 
so  declared  as  to  operate  infature.  The  Fostmaster-Qeneral  of  the  United 
States  V.  Earlji  referred  to. 

It  must  be  presumed  that  the  laws  and  regulations  of  the  Governor- 
General  in  Council  are  known  to  Parliament.  Empress  v.  Burah  referred  to. 

Abdulla  V.  Mohan  Gir  49O 

STATUTES,  28  AND  29  VIC ,  c  17,  PREAMBLE.        24  and  25  Via,  e.  67, 
S.22. 

 ,  32  AND  33  VIC,  0. 98,  s.  1.  See2A  and  25  Vic,  0. 67,  s.  22. 

STATUTE,  CONSTBUCTION  OF.  Preamhle.}  Where  the  enacting  sections 

of  a  statute  are  clear,  the  terms  of  the  preamble  cannot  be  csllea  in  aid  to 

restrict  their  operation  or  to  out  them  down. 

Queen-Empress  v.  Inderjit  •     •      .      .      •  262 

■  ■         ■  ■■         ,  .]  Though  a  mistaken  opinion 

of  the  Legislature  concerning  the  law  does  not  make  the  law,  yet  it  may  oe  so 
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declared  as  to  operate  in  fiitare.  The  Poitmaster-General  qf  ike  UmUei  8Uim 
Earl^  referred  to. 

It  mast  be  presamed  that  the  laws  and  regnUtioiis  of  the  G^oremor-Genflnd 
in  Council  are  known  to  Parliament   JSmpreu  y.  Burah  referred  to. 

Abdolla  V.  Mohan  Git  .490 

STJBffMABY  TEIAL.  See  Criminal  Prooedore  Code,  •.  260.  and  Act  Xm  of 
1859. 

SUIT  FOB  SPSCIFIO  PBBFOBMANCE.  Exchange^-Apreememi  thai  if  eUher 
partjf  were  deprived  of  land  received  he  should  receive  otner  land  ^ Act  XV  of 
1877,  ich.  No.  lis.]  In  1871  the  plain tifEs  and  the  defendants  executed  m 
deed  whereby  they  effected  an  exchanare  of  certain  lands,  and  each  partj 
agreed  to  resist  by. legal  process  or  by  bringing  an  action  any  claim  or  inter- 
ference with  the  other  in  respect  of  the  property  exchanged,  and  to  bear  the 
costs  which  might  be  incurred  in  such  legal  proceedings  m  certain  proportions, 
and  that,  if  as  a  result  of  such  proceedings  either  of  &e  parties  were  deprived 
of  the  lands  exchanged  or  any  part  of  them,  the  other  should  make  it  up  out 
of  certain  of  his  own  land.  In  1881  Ihe  plaintiffs  brought  an  action  against 
a  third  party  who  claimed  title  to  some  of  the  exchanged  lands,  and  joined 
the  defendants  as  defendants,  the  latter  admitting  the  plaintiffs'  title.  The 

Slaintiffs  were  defeated  in  that  snit  in  1882.   In  1885  (within  three  years  from 
^e  time  the  defendants  refused  to  give  them  other  land)  they  sued  on  the  deed 
of  1871  to  hare  the  exchange  therein  provided  for  carried  out. 

MeldjDj  the  Full  Bench,  that  the  cause  of  action  arose  in  1882,  when  there 
was  a  loss  to  the  plaintiffs  in  the  sense  contemplated  in  the  deed,  and  the  de- 
fendants were  called  upon  specifically  to  perform  their  covenant,  and  that 
the  present  suit  having  been  brought  within  three  years  after  their  refusal  to 
perform  it  was  within  the  time  fixed  by  art,  113,  sch.  ii.  of  the  Limitaticm  Act 
(XV  of  1877). 

Hari  Tiwari  e.  Baghanath  Tiwari  87 

TBU8T  FOB  PUBLIO  RELIGIOUS  PURPOSES-    Private  truetSuit 
worshipper  of  Hindu  temple  relating  to  trusP^Bight  to  sue^Oivil  Procedure 
Code,  ss.  30,  6B9^Act  XX  qf  ISd^-^Eindu  Law,']   The  defendanto  made  a 
gift  of  land  to  a  Hindu  temple  for  the  purpose  of  defraying  the  expenses  ap- 

Sertaining  to  the  idol.  The  temple  was  built  and  the  gift  made  in  1870.^  The 
efendants  obtained  from  the  revenue  authorities  mutation  of  names  in  the 
idol's  favour,  and  an  acknowledgment  of  the  person  whom  they  nominated  as 
agent  or  manager.  The  plaintiff  alleging  that  they  had  subsequently  repos- 
sessed themselves  of  the  land  and  the  profits  accruing  therefrom,  and  that  he 
was  interested  as  a  Hindu  in  worshipping  at  the  temple,  and  professing  to  sue 
on  behalf  of  the  entire  body  of  the  worshippers  thereat,  sued  for  a  declaration 
that  the  land  was  wai^,  and  the  idol  entitled  to  hold  it  in  his  own  name ;  that 
the  defendants  should  be  directed  to  apply  the  income  of  the  property  to  the 
purposes  of  the  temple,  and  that  the  Court  should  give  such  orders  and  in- 
structions as  might  be  necessary  and  proper  for  the  future  management  of  the 
temi>le  and  payment  of  income.  I^o  sanction  to  the  institution  of  the  suit  was 
obtained  under  s.  639  of  the  Civil  Procedure  Code. 

Held  by  the  Full  Bench,  that  the  gift  made  by  the  defendants  constituted  a 
trust  for  the  purposes  of  the  temple. 

Per  Ei>aB,  C.  J.,  and  Ttbbbll,  J.,  that  the  defendants  before  the  Court  did 
not  constitute  themselves  trustees  in  any  sense. 

Held,  also  by  the  Full  Bench,  that  the  suit  was  not  maintainable  as  against 
those  defendants  

Per  Stbaioht,  J.,  that  the  suit  was  not  maintainable  under  the  Hindu  Law; 
that  the  trust  was  one  for  pubUc  religious  purposes ;  that  such  a  suit,  in  which 
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the  plaintifE  asked  to  have  the  trust  administered  by  the  Coort,  oonld  not  be 
maintained  without  the  sanction  required  by  s.  589  of  the  Code ;  that  assuming 
8.  689  to  be  inapplicable,  and  Act  XX  of  1868  to  apply,  the  suit  oould  not  be 
maintained  without  the  sanction  required  by  that  Act;  and  that,  with  re- 
ference to  s.  80  of  the  Code,  no  cause  of  action  had  accrued  to  the  plaintiff 
alone  on  which  he  could  maintain  the  suit. 

Ptfr  EpoB,  C. J.,  and  Ttbbbll,  J.,  that  if  the  trust  were  one  for  public 
religious  purposes,  the  suit  as  against  the  defendants  before  the  Court  must 
fail  for  non-compliance  with  the  provisions  of  s.  689  of  the  Code,  and  if  for 
priyate  or  ^tcon-priyate  religious  purposes,  it  must  also  fail,  since  there  was 
no  principle  on  which  the  plaintiff,  as  one  of  the  public  worshipping  in  the 
temple  could  maintain  it  against  those  defendants  who  were  not  trustees,  but 
(if  they  had  wrongfully  taken  possession)  trespassers ;  that  Act  XX  of  1868 
could  not  apply ;  and  that,  with  reference  to  s.  80  of  the  Code,  the  plaintiff 
oould  not  mamtain  the  suit  alone  on  his  own  behalf  or  on  behalf  <^  nimself 
and  others  against  those  defendants. 

Jawahra  y.  Akbar  Eusaw  distinguished.  Mdw>kar  Oaneh  Tamhekar  t. 
Lahmiram  Chvind  Bam,  LutifSinissa  Bibi  v.  Ncutirvn  BiU,  and  BMra  Lai  y. 
Bhairon  referred  to.   Wc^id  Alt  Skah  y.  DinanaMla  Beg  approved. 

fiaghubar  Dial  v.  Kesho  Bamanuj  Das  •     .  18 

UNC0I9'SCI0NABLE  BARGAIN.  Gambling  in  liHgaiion^Agremneni  opposed 
to  public  policg^Aet  IX  qf  1872  {Contract  Act),  s,  28«]  For  the  purpose 
of  meetiuK  the  expenses  of  an  appeal  to  the  Privy  Council  from  concurrent 
decrees  of  the  Subordinate  Judge  and  the  High  Court,  the  plaintiff-appellant 
executed  a  deed  of  sale  of  certain  property  worth  over  Bs.  50^000  in  con- 
sideration of  the  vendees  providing  the  necessary  security  and  moneys.  The 
plaintiff  experienced  considerable  difficulty  in  procuring  the  means  dc  appeal. 
Tlie  vendees  were  not  professional  money-lenders,  they  did  not  put  pressure  on 
the  plaintiffybut,  on  the  contrary,  he  and  his  agent  put  pressure  on  them  to  agree 
to  tne  terms  of  the  deed.  It  appeared  that,  apart  from  the  moneys  borrowed 
by  him  from  time  to  time,  he  was  without  even  the  means  of  subsistence ;  that 
he  fully  understood  the  nature  of  the  deed ;  that  his  agents  negotiated  the 
transaction  bona-fide,  and  to  the  best  of  their  powers,  in  his  interest :  that  there 
was  no  fraud  or  deception  on  the  part  of  the  vendees ;  and  that  they  performed 
all  that  Ihey  undertook  as  regards  meeting  the  ex]>enses  of  the  appeal.  Under 
the  deed  the  plaintiffs  were  liable  to  furnish  security  to  the  extent  of  Bs.  4,000 
and  to  advance  Bs.  8,600  for  other  necessary  expenses,  and  they  did  in  fact 
furnish  such  security,  and  advanced  sums  aggregating  Bs.  7,542.  Ihe  appeal 
was  successful.  The  appellant  having  failed  to  put  the  vendees  in  possession 
of  the  property  conveyed  by  the  deed  and  recovered  by  him  under  the  Privy 
Council  s  decree,  the  vendees  sued  him  for  possession  of  the  property  and 
mesne  profits,  afterwards  agreeing  that  the  Court  should,  in  lieu  thereof, 
award  tnem  compensation  in  money  equivalent  thereto. 

Held  that,  although  the  case  was  very  different  from  oases  in  which  persons 
interfered  for  tibeir  own  benefit  in  litigation  not  their  own,  or  in  which  mukh- 
tars,  vakils  or  persons  of  that  class  or  professional  money-lende^,  taking 
advantage  of  the  borrower's  position,  sued  to  enforce  a  contract  obtained  by 
them  from  him,  and  althouf^h  the  defendant  was  not  entitled  to  sympathy,  yet» 
judgiing  by  the  disproportion  between  the  liability  incurred  by  the  plaintiffs 
under  the  oontrsct  and  the  reward  which  they  were  to  obtain  in  the  event  of 
defendant's  success,  it  must  be  concluded  either  that  they  did  not  believe  his 
dflim  to  be  well  founded,  and  consequently  entered,  though  unwillinglv,  into  a 
gambling  transaction,  or,  if  they  believed  the  claim  to  be  well  foimded,  that 
the  reward  contracted  for  was  excessive  and  unconscionable ;  and  in  either 
ease  the  contract  could  not  be  enforced  in  its  terms^ 
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HM  alto,  that,  if  the  dootnnt  of  equity  applicable  to  such  oates  irete  ap* 
plied  in  favour  of  the  borrower,  it  ahould  aUo  be  implied  in  farour  of  the 
tonder ;  that  as  there  was  no  reason  to  suspect  the  pUintiff's  raotiTea,  it  would 
be  inequitable  to  reliere  the  def^dant  from  all  liability ;  that  it  was  only  i^ir 
that  he  should  compensate  the  plaintiffs  for  the  use  of  their  security  bonda 
item  the  date  when  they  were  deposited  in  the  High  Court  to  the  earliest  date 
after  the  judgment  of  the  Vmj  Council  when  the  plaintiffs  could  hare  ob- 
tained them  back ;  that  simple  interest  at  IS  per  cent  per  annum  on  the 
amounts  of  the  bonds  for  the  period  would  be  reasonable  compensation  for  such 
use ;  that  the  defendant  should  also  repay  the  amounts  adTanced  by  the  plain- 
tiffs for  the  expenses  of  the  litigation  with  interest  on  each  adrance  at  20  per 
cent  from  the  date  on  which  it  was  made  to  the  date  of  the  decree  in  the 
nresent  case;  and  that  he  should  pay  interest  on  ^  whole  amount  thus 
aecieed  at  6  per  cent  from  the  date  of  the  decree  till  payment. 

Chunni  X%ar  Bup  Singh,  Baja  SaJUb  Ptaklad  8$n  JBaht  Bhudm 
Singh  and  Bowes     EeapM  referred  to. 

Loke  Indar  Singh  e.  Bup  Singh  lit 

UNCONSCIONABLE  BABGAIN.]  The  result  of  ihe'English  oases  regardmg 
"  hard  "  or  "  unconscionable  bargains  "  is  that  in  dealings  with  expectant  heirs^ 
rcYcrsioners  or  remaindermen,  the  fact  that  the  bargain  was  declined  by  others 
as  not  being  sufficiently  advantageous  does  not  raise  a  presumptioa  that  it  was 
fair  and  reasonable ;  and  that  until  the  contrary  is  satisfactorily  proved  by  the 
party  trying  to  maintain  the  bar^ain,|the  Court{may  presume  that  a  bargain  which 
apparently  provides,  in  the  opmion  of  the  Court,  for  an  unusually  high  return 
or  for  an  exceptionalLy  high  rate  of  interest,  is  a  hsrd  and  unconscionable 
bargain  against  which  relief  should  be  granted.  The  doctrine  of  equity  on 
the  subject  of  such  bargains  is  api>Hcable  in  England  only  to  dealings  with 
expectant  heirs,  reversioners  or  remaindermen.  The  judgment  of  the  Privy 
Council  in  Srimati  Kamini  Sundari  Chaodhrani  v.  Kali  Frossunno  Qkowe 
does  not  imply  that  the  doctrine  is  to  be  applied  in  India  to  cases  except  where 
it  would  have  been  applied  in  England,  or  except  where  the  case  is  in  some 
way  analogous  to  a  case  of  snatching  a  bargain  with  an  expectant  heir,  rever- 
sioner or  remainderman,  or  except  there  is  some  fiduciary  relationship  between 
the  lender  and  the  borrower,  although  there  may  be  no  fraud  or  undue  in- 
fluence, or  except  there  is  some  incapacity^  such  as  ignorance,  on  the  part  of 
the  borrower  to  appreciate  the  true  effect  of  his  bargain. 

For  the  purposes  of  meeting  the  expenses  of  an  appeal  to  the  fligh  Court, 
the  appellant  on  the  advice  of  his  legal  advisers,  exeouted  a  bond  for 
£s.  26,000  in  consideration  of  the  obli^  agreeiag  to  defray  such  expenses. 
The  obligor  agreed  to  pay  the  Es.  35,000  within  one  year  from  his  recovering 
possession  of  the  property  in  suit ;  and,  at  the  request  of  the  oUigor'a  pleader, 
the  obligee  advanced  Bs.  3,700,  which  was  applied  to  the  expenses  of  the 
appeaL  The  High  Court  dismissed  the  appeal ;  and  in  a  deed  executed  by  the 
oDligor  in  favour  of  the  obligee  and  others  for  the  purpose  of  defraymff  the 
expenses  of  a  further  appeal  to  the  Privy  Council,  he  admitted  his  liability 
under  the  former  bond.  The  Privy  Council  decreed  his  appeal,  and  he  ob- 
tained postcksion  of  the  property  in  suit,  but  declined  to  pay  the  Bs.  SS^OOO, 
upon  wniiSh  the  obligee  sued  upon  the  bond.  It  was  fovnd  that  ap«pt  frow 
the  moneys  borrowed  by  iiie  obHgor  from  time  to  tim^  he  vras  without  eve* 
the  means  of  subsistence  %  that  he  executed  the  bond  with  hie  eyee  open  and 
perfectly  understood  his  position  and  the  effect  of  both  tiie  instruments  exe- 
cuted by  him ;  that  no  fraud  or  improper  pressure  appeared  to  have  been  ap- 

Slied  to  him ;  that  his  legal  advisers  had  acted  honestly  and  to  the  best  of 
leir  ability  in  his  interests ;  that  there  was  nothiag  to  dhow  that,  having 
regard  to  the  risks  of  the  litigation,  he  could  have  obtained  the  assistance 
necessary  for  the  prosecution  of  his  appeal  on  better  terms  than  those  ocmtain- 
ed  in  the  bond ;  that  without  sudi  assistance  he  oould  not  have  appealed  to 
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the  High  Court ;  and  that  the  obligee  gave  him  each  assistance  npon  his 
applicaUon. 

Held^  that  althongh  there  was  nothing  to  show  that  the  obligor  could  hare 
obtained  an  advance  on  terms  more  adrantageoas  to  himself,  it  was  for  the 
obligee  to  establish  to  the  Court's  satisfaction,  without  reasonable  doubt,  that 
he  could  not  have  done  so ;  and  that,  this  not  hayinv  been  established,  and  the 
reasonableness  and  fairness  of  the  bargain  not  being  proved  by  showing  that 
there  have  been  difficulties  in  negotiating  it,  or  that  others  had  refused  it  as 
not  sufficiently  adyantaireous  to  them,  the  Court  should  hold  the  bargain  to  be 
a  hard  and  tmconscionable  one,  which  should  not  be  enforced. 

The  Court  gave  the  plaintifE  a  decree  for  the  Bs.  3,700  actually  advanced, 
with  simple  interest  at  20  per  cent  per  annum  from  the  date  of  ike  bond  to 
the  date  of  the  decree,  with  costs,  in  proportion,  and  interest  at  6  ner  cent,  per 
annum  on  the  Bs.  3,700,  interest  and  costs,  from  the  date  of  the  oecree  until 
payment. 

Chunni  Euar  v.  Bup  Singh  67 

VENDOB  AND  PUBCHASEB.  Part  pawment  purehoie-money^Exeeuiian, 
regiitration  and  delivery  qf  sale-deed'^  Uompleiion  of  sale^Eighi  qf  purchaser 
to  9ue  for  poeseesum—Act  IV^  qf  1992,  s.  64.]  Non-payment  of  the  purchase- 
money  does  not  prevent  the  passing  oi  the  ownership  of  the  property  sold  from 
the  vendor  to  the  purchaser ;  and  the  latter,  notwithstanding  sucn  non-payment, 
can  maintain  a  smt  for  possession  of  the  property,  subject  to  such  equities, 
restrictions  or  conditions  as  the  nature  of  the  case  may  rec^uire,  Mohun  Singh 
V.  Shib  Koonwer,  Ooor  Parthad  v.  Nunda  Singh,  Heera  Singh  v.  Bagho  Nath 
Sahai  and  Umedmal  Motiram  v.  Batoa  referred  to. 

The  difference  between  an  executed  contract  of  sale  and  an  executory  con- 
tract to  sell  observed  on.  Ikbal  Begam  v.  Qohvnd  Parehad  dissented  from. 

A  deed  of  sale  of  immoveable  property  having  been  duly  executed  and  regis- 
tered and  delivered,  and  the  purchaser  liaving  paid  a  portion  of  tiie  purchase- 
money  to  the  vendor's  creditors—A^^,  with  reference  to  s.  64  of  the  Transfer 
of  Property  Act  (IV  of  1882),  that  these  facts  amounted  to  a  full  transfer  of 
ownersnip,  and  the  purchaser  could  maintain  a  suit  for  possession  of  the  pro- 
perty sold,  notwithstanding  that  he  had  not  paid  the  balance  of  the  purchase- 
money  to  the  vendor  or  to  a  mortgagee  of  the  property,  as  stipulated  in  the 
deed. 

Shib  Lai  v.  Bhagwan  Das  244 

WAIVEB.  See  Execution  of  decree. 

WAJIB-UL-ARZ.  Pre-emption^Partition  qf  village  into  separate  mahdU.']  Cases 
where,  after  the  division  of  a  village  area  into  separate  mah&ls  for  which  no 
new  ioc^ib'Ul'arz  is  drawn  up,  the  old  ioajib'uUarz  for  the  whole  area  has  been 
held  to  apply,  generally  to  the  new  mah4l8,  and  such  division  has  been  held 
not  to  effect  covenants  existing  between  the  co-sharers  under  such  foapib'Ul-ar%t 
distinguished  from  cases  where  a  new  wajih'uUar*  has  after  the  division  been 
drawn  up  for .  each  mahdL  Ookal  Singh  v.  Mannu  Lai  and  Jai  Mam 
Mahahvr  Bai  referred  to. 

Kuar  Dat  Parsad  Singh  o.  Nahar  Singh     •  ....  267 

See  Pre-emption. 
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